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MONDAY, NOVEMBER 14, 1955 


Untrep States SENATE, 
SUBCOMMITTEE ON CoNSTITUTIONAL RiGHuTs 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:10 a. m., in room 
318, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man of the subcommittee) presiding. 

Present : Senators Hennings and O’Mahoney. 

Also present : Lon Hocker, chief hearings counsel. 

Senator Hennines. The committee will please come to order. 

With your indulgence, the chairman of this subcommittee, on belialf 
of the subcommittee, will now make an opening statement. 

On February 19, Chief Justice Warren alerted us to the subversion 
of constitutional practices. In the address The Blessings of Liberty, 
he diagnosed the evil as erosion of liberties written into our funda- 
mental law. In his alarm, Justice Warren was not the first, nor was 
he alone. Similar warnings were sounded by other distinguished 
judges, by members of the bar, and by church and civic groups and 
leaders. It is, however, an event of formidable significance when the 
highest judge of our country tells the citizens that their liberties are 
in danger of extinction, not by external enemies but from within, by 
relaxations in the operation of the Bill of Rights. 

This indicated erosion, indeed, was not a phenomenon of limited 
spread. It reached-the extent where the very idea of the Bill of Rights 
had become confused in the minds of Americans who for the first 
time in our history felt insecure in the exercise of their individual 
rights. This was the implication of the following episode recounted 
by the Chief Justice: 

A group of State employees, he told us, refused to permit the Bill 
of Rights to be posted on the employees’ bulletin board on the ground 
that it was a controversial document. 

Only after the Goveruor in writing vouched for its noncontroversial character, 


was the Bill of Rights permitted to occupy a place along with routine items of 
interest to the State employees * * * And this happened— 


said the Chief Justice, going on to quote— 


in the United States of America on the 15th Day of December 1954, the 163d 
anniversary of our Bill of Rights, declared by proclamation of President Hisen- 
hower to be Bill of Rights Day. 

In this situation, the Congress of the United States and, particu- 
larly, the Senate, could not stand aloof. Animated by this thought 
the members of the Subcommittee on Constitutional Rights decided 
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to institute a survey of the areas of erosion. In May, I requested 
the Senate for an appropriation in order to begin work with a small 
staff. By voting the requested funds, the United States Senate showed 
that, as a body, it shared the view of the members of the subcommittee 
that the question of individual rights is at present one of the funda- 
mental issues of our political existence. 

The first task of the subcommittee was to determine the principles 
of the inquiry. We wanted to preserve objectivity in selecting the 
topics of study and to safeguard the comprehensiveness of the sur- 
vey—the first such attempt in our Nation’s history. With this in 
mind, we decided to follow in our examination of grievances, article 
by article and clause by clause, the Bill of Rights, the rights stated in 
the body of the Constitution, and the rights guaranteed in later amend- 
ments, especially the Civil War amendments. 

We further concluded that our survey, in order to be helpful, could 
not be limited to hearing of expert testimony alone. For this reason, 
we decided to examine individual cases indicative of some poiicy or 
rule or practice which in itself constitutes an infringement of some 
constitutional provision. 

I note with satisfaction that the President, the Vice President, and 
the Speaker of the House have, at last, made the appointments to the 
Commission for the study of the loyalty-security program. This sub- 
committee does not preempt the duties and responsibilities of the Com- 
mission. It is not our task to devise a workable loyalty-security pro- 
gram nor, on the other hand, to destroy any. Our domain is to inquire 
into the violation of constitutional rights and to determine the areas 
and extent of their erosion. 

On September 17, the subcommittee began its investigation by re- 
ceiving petitions of grievances from a cross section of the citizens 
of our country. The hearing acquainted us more thoroughly with 
the public opinion and gave us valuable material for thought. 

Today, in consonance with our plan, we begin with the examination 
of grievances falling under the protective clauses of the first amend- 
ment. 

Originally, we considered public hearings on freedom of religion— 
the first right protected by the amendment. In preparation for them, 
we sent out questionnaires. A careful study of the replies, however, 
convinced the members of the subcommittee that public hearings would 
be unnecessary and that a report would be adequate for the purposes 
of the present inquiry. I expect this report to be ready for publica- 
tion by the middle of December. 

Now we turn to the next two clauses of the first amendment, those of 
free speech and press, and freedom of assembly. These rights cannot 
be separated. As pointed out by the Supreme Court in Thomas v. 
Collins (3823 U.S. 516, 530) : 


It was not by accident or coincidence that the rights to freedom in speech and 
press were coupled in a single guaranty with the rights of the people peaceably to 
assemble and to petition for redress of grievances. All these * * * 
separable. 


are in- 

The answers to the questionnaire sent out on freedom of speech and 
related questions indicate a particularly serious interest in the denial 
of passports and in the operation and effects of the loyalty-security 


program. The course of the present hearings will show that we have 
taken notice of this concern. 
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As part of this inquiry, the subcommittee will examine closely cer- 
tain practices of the various loyalty-security programs, including the 
military personnel security program, the Government employees se- 
curity program, and the industrial security program. These programs 
are estimated to cover one-fifth of the working force of this country. 

The subcommittee will examine those practices in the loyalty-se- 
curity programs which appear to contlict with the citizens’ rights under 
the first amendment. The practices to be examined include the use and 
effect of the Attorney General’s list of subversive organizations by the 
Federal Government, and of its extended use by States, cities, and 
private organizations. It will also consider the use of the principles of 
guilt by association and guilt by kinship in determining security risks; 
and the practice of discriminating against people for invoking their 
constitutional privilege against self-incrimination. Also coming in 
for attention will be the authority of the Armed Forces to award less 
than honorable discharges to draftees on the basis of activities and 
associations prior to their induction into service. 

Preliminary research by the subcommittee staff has uncovered a far- 
flung use of the Attorney General’s list and its spread into areas that 
do not have the remotest connection with national security. The sub- 
committee intends to look into this matter and to raise the question 
whether such uses of the list are in accordance with its original pur- 
pose, and whether it is in accord with the Constitution, and also will 
inquire into whether legislative measures are needed to put an end 
to the practice. 

The present hearings are expected to last 3 weeks. They will one 
with the testimony of eminent scholars and an outstanding member 
of the bar. These gentlemen will discuss the question whether, and 
under what circumstances, the rights of free speech and press and 
freedom of assembly may be abridged constitutionally by action of 
Congress or the executive department. With us today are Prof. 
Zechariah Chafee of Harvard University; Dr. Alexander Meiklejohn, 
formerly president of Amherst College and chairman of the Experi- 
mental College, University of Wisconsin; Prof. Thomas I. Cook of 
Johns Hopkins University; and Mr. Morris Ernst of the New York 
bar. 

The first amendment is first not only in numerical order but also 
in its constitutional significance. It gives expression to the funda- 
mental idea of the Founding Fathers that the society they helped to 
establish is one of men free in their beliefs, thoughts, and their spirit- 
ual efforts. It protects that activity of man by which nations are re- 
membered in ages and on the merit of which the United States will be 
judged in times to come. 

The scope of the first amendment is vast and deep. The preseat 
hearings cannot exhaust it. Only in repeated future hearings can this 
task be accomplished. 

Without fear or favor, the members of the Subcommittee on Consti- 
tutional Rights began their work. Without fear or favor they continue 
it today. 

Mr. Hocker, have you a statement to make at this time? 

Mr. Hocker. No, sir. 

Senator Henninos. Will you then call our first witness for today ? 

Mr. Hocker. I would like to ask Prof. Alexander Meiklejohn to take 
the witness stand to answer the question raised by the Senator in his 
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statement. Professor Meiklejohn is a lecturer, speaker, author of many 
articles on this subject, and, in particular, the fundamental book, Free 
Speech, and Its Relation to Self-Government. Dr. Meiklejohn. 
Senator Henninos. Dr. Meiklejohn, we welcome you here this morn- 
ing, and we are grateful to you, speaking on behalf of the Subcom- 
mittee on Constitutional Rights, for your having come here to give us 
the benefit of your views and background which you have acquired 


after many long years of familiarity and study in this particular field. 
Dr. Meiklejohn. 


STATEMENT OF ALEXANDER MEIKLEJOHN 


Mr. Merkitesoun. Mr. Chairman, I deeply appreciate your courtesy 


in asking me to join with you in an attempt to define the meaning of 
the words— 


Congress shall make no law * * * abridging the freedom of speech or of the press 
or the right of the people peaceably to assemble and to petition the Government 


for a redress of grievances. 

Whatever those words may mean, they go directly to the heart of our 
American plan of government. If we can understand them we can 
know what, as a self-governing nation, we are trying to be and to do. 
Insofar as we do not understand them, we are in grave danger of 
blocking our own purposes, of denying our own beliefs. 

It may clarify my own part in our conference if I tell you at once 
my opinion concerning this much-debated subject. The first amend- 
ment seems to me to be a very uncompromising statement. It admits 
of no exceptions. It tells us that the Congress and, by implication, all 
other agencies of the Government, are denied any authority whatever 
to limit the political freedom of the citizens of this Nation. It de- 
clares that with respect to political belief, political discussion, political 
advocacy, political planning, our citizens are sovereign, and the Con- 
gress is their subordinate agent. 

Mr. Chairman, in view of your courtesy to me, I hope you will not 
find me discourteous when I thus suggest that the Congress, of which 
you are Members, is a subordinate branch of the Government of the 
United States. In saying this, I am simply repeating in less passionate 
words what was said by the writers of the Federalist papers when, a 
century and three-quarters ago, they explained the meaning of the 
proposed Constitution to a body politic which seemed very reluctant 
to adopt it. Over and over again the writers of those papers declared 
that the Constitutional Convention had given to the people adequate 
protection against a much-feared tyranny of the Legislature. 

It is chiefly the Legislature, the Federalist insists, which threatens 
to usurp the governing powers of the people. In words which unfor- 
tunately have some relevance today, it declares that— 


it is against the enterprising ambition of this department that the people ought 
to indulge their jealousy and exhaust all their precautions. 


And, further, the hesitant people were assured that the Convention, 
having recognized this danger, had devised adequate protections 
against it. 

The Representatives, it was provided, would be elected by vote of 
the people. Elections would be for terms brief enough to insure active 
and continuous popular control. The Legislature would have no law- 
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making authority other than those limited powers specifically dele- 
gated to it. A general legislative power to act for the security and 
welfare of the Nation was denied on the ground that it would destroy 
the basic postulate of popular self-government on which the Consti- 
tution rests. 

As the Federalist thus describes, with insight and accuracy, the con- 
stitutional defenses of the freedom of the people against legislative 
invasion, it is not speaking of that freedom as an “individual right” 
which is bestowed upon the citizens by action of the Legislature. Nor 
is the principle of the freedom of speech derived from a law of nature 
or of reason in the abstract. As it stands in the Constitution, it is an 
expression of the basic American political agreement that, in the last 
resort, the people of the United States shall govern themselves. 

To find its meaning, therefore, we must dig down to the very founda- 
tions of the self-governing process. And what we shall there find is 
the fact that when men govern themselves, it is they—and no one else— 
who must pass judgment upon public policies. And that means that, 
in our popular discussions, unwise ideas must have a hearing as well 
as wise ones, dangerous ideas as well as safe, un-American as well as 
American. 

Just so far as, at any point, the citizens who are to decide issues are 
denied acquaintance with information or opinion or doubt or disbelief 
or criticism which is relevant to those issues, just so far the result must 
be ill-considered, ill-balanced planning for the general good. 

It is that multilation of the thinking process of the community 
against which the first amendment is directed. That provision neither 
the legislature, nor the executive, nor the judiciary, nor all of them 
acting together, has authority to nullify. We Americans have, to- 
gether, decided to be politically free. 

Mr. Chairman, I have now stated for your consideration the thesis 
that the first amendment is not “open to exceptions,” that our Amer- 
ican “freedom of speech” is not, on any grounds whatever, subject to 
abridgment by the representatives of the people. May I, next, try to 
answer two arguments which are commonly brought against that 
thesis in the courts and in the wider circle of popular discussion ? 

The first objection rests upon the supposition that freedom of speech 
may, on occasion, threaten the security of the Nation. And when 
these two legitimate national interests are in conflict, the Government, 
it is said, must strike a balance between them. And that means that 
the first amendment must, at times, yield ground. Our political free- 
dom may be abridged in order-that the national order and safety may 
be secured. 

That doctrine tells us that the “Government” of the United States 
has unlimited authority to provide for the security of the Nation, as 
it may seem necessary and wise. It tells us, therefore, that, constitu- 
tionally, the Government which has created the defenses of political 
freedom may break down those defenses. We, the people, who have 
enacted the first amendment, may by agreed-upon procedure, modify, 
or annul that amendment. 

And since we are, as a government, a sovereign nation, I do not see 
how any of these assertions can be doubted or denied. We Americans, 


as a body politic, may destroy or limit our freedom whenever we 
choose. 
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But what bearing has that statement upon the authority of Congress 
to interfere with the provisions of the first amendment? Congress is 
not the Government. It is only one of four branches, to each of which 
the people have denied specific and limited powers, as well as delegated 
such powers. 

And, in the case before us, the words, “Congress shall make no 
law * * * abridging the freedom of speech,” gives plain evidence 
that, so far as Congress is concerned, the power to limit our political 
freedom has been explicitly denied and reserved. 

There is, I am sure, a radical error in the theory that the task of 
“balancing” the conflicting claims of security and freedom has been 
delegated to Congress. It isthe failure to recognize that the balancing 
in question was carefully done when, 170 years ago, the Constitution 
was adopted and quickly amended. 

The men who wrote the text of that Constitution knew, quite as 
well as we do, that the program of political freedom is a dangerous 
one. They could foresee that, as the nation traveled the ways of 
self-government, the freedom of speech would often be used irre- 
sponsibly and unwisely, especially in times of war or near-war, and 
that such talking might have serious consequences for the national 
safety. 

They knew, too, that a large section of the voting population was 
hostile to the forms of government which were then being adopted. 
And, further, they had every reason to expect that, in a changing world, 
new dissatisfactions would arise and might in times of stress break 
out into open and passionate disaffection or even revolution. 

All these considerations, I am saying, were as clearly and as dis- 
turbingly present to their minds as they are to our minds today. And, 
because of them, the first amendment might have been written to say, 
“Except in times and situations involving clear and present danger 
to the national security, Congress shall make no law abridging the 
freedom of speech.” 

Or it might have read, “Only when, in the judgment of the Legisla- 
ture, the interests of order and security render such action advisable 
shall Congress abridge the freedom of speech.” 

But the writers of the amendment did not adopt either of these 
phrasings or anything like them. Perhaps a minor reason for their 
decision was the practical certainty that the Constitution, if pre- 
sented in that form, would have failed of adoption. But more im- 
portant than such questionable historical speculation are two reasons 
which are as valid today as they were when the amendment was 
decreed. 

First, our doctrine of political freedom is not a visionary abstrac- 
tion. It is a belief which is based in long and bitter experience which 
is thought out by shrewd intelligence. It is the sober conviction that, 
in a society pledged to self-government, it is never true that, in the 
long run, the security of the nation is endangered by the freedom of 
the people. 

Whatever may be the immediate gains and losses, the dangers to 
our safety arising from political suppression are always greater than 
the dangers to that safety arising from political freedom. Suppres- 
sion is always foolish. Freedom is always wise. That is the faith, 
the experimental faith, by which we Americans have undertaken to 
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live. If we, the citizens of today, cannot shake ourselves free from 
the hysteria which blinds us to that faith, there is little hope for peace 
and security, either at home or abroad. 

Second, the rewriting of the first amendment which authorizes the 
Legislature to balance sec urity against freedom denies, not merely 
some minor phase of the amendment, but its essential purpose and 
meaning. 

W henever, i in our Western civilization, “inquisitors” have sought to 
justify their acts of suppression, they have given plausibility » their 
claims only by appealing to the necessity of guarding the public safety. 
It is, therefore, that appeal which the first amendment intended, and 
intends, to outlaw. 

Speaking to the Legislature, it says, 

When times of danger come upon the Nation, you will be strongly tempted, and 
urged by popular pressures, to rsort to practices of suppression such as those 
allowed by societies unlike our own in which men do not govern themselves. 
You are hereby forbidden to do so. This Nation of ours intends to be free. 
“Congress shall make no law * * * abridging our political freedom.” 

The second objection which must be met by one who asserts to the 
unconditional freedom of speech rests upon the well-known fact that 
there are countless human situations in which, under the Constitution, 
this or that kind of speaking may be limited or forbidden by legis 
lative action. Some of these cases have been listed by the courts in 

vague and varying ways. 

Thus, libels, blasphemies, attacks upon public morals or private 
reputation have been held punishable. So, too, we are told that 

“counseling a murder” may be a criminal act, or “falsely shouting fire 
in a theater and causing a panic.” “Offensive” or “provocative speech 
has been denied legislative immunity. “Contempt of court,” shown 
by the use of speech or by refusal to speak, ma give basis for prosecu- 
tion. Utterances which cause a riot or which “incite” to it may be 
subject to the same legal condemnation. And this listing of legitimate 
legislative abridgments of speech could be continued indefinitely. 
Their number is legion. 

In view of these undoubted facts, the objection which we must now 
try to meet can be simply stated. In all these cases, it says, inasmuch 
as speaking is abridged, “exceptions” are made to the first : amendment. 
The amendment is thus shown to be, in general, “open to exceptions.” 
And from this it follows that there is no reason why a Legislature 
which has authority to guard the public safety should be debar red from 
making an “exception” when faced by the threat of national danger. 

Now the validity of that argument. rests upon the assumed a 
premise that whenever, in any way, limits are oo to the speaking of : 
individual, an “exce ption” is made to the first amendment. 

But that premise is clearly false. It could is justified only if it were 
shown that the amendment intends to forbid every form of govern- 
mental control over the act of speaking. Is that its intention? Noth- 
ing could be further from the truth. 

May I draw an example from our own present activities in this 
room?’ You and I are here talking about freedom within limits de- 
fined by the Senate. Iam allowed to speak only because you have in- 
vited me todoso. And just now everyone else is denied that privilege. 

But, further, you have assigned me a topic to which my remarks must 
be relevant. Your se hedule, too, acting with generosity, fixes a time 
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within which my remarks must be made. In a word, my speaking, 
though “free” in the first amendment sense, is abridged in many ways. 

But your speaking, too, is controlled by rules of procedure. You 
may, of course, differ in opinion from what Iam saying. To that free- 
dom there are no limits. But, unless the chairman intervenes, you are 
are not allowed to express that difference by open speech until I have 
fmished my reading. 

In a word, both you and I are under control as to what we may Say 
and when and how we may say it. Shall we say, then, that this con- 
ference, which studies the principle of free speech, is itself making “ex- 
ceptions” to that principle? I do not think so. Speech, as a form of 
human action, is subject to regulation in exactly the same sense as }s 
walking, or lighting a fire, or shooting a gun. To interpret the first 
amendment as forbidding such regulation is so to misconceive its 
meaning as to reduce it to nonsense. 

The principle here at issue was effectively, though not clearly, stated 
by Mr. Justice Holmes when, in the Frohwerk case, he said: 

The first amendment, while prohibiting legislation against free speech as 
such, cannot have been, and obviously was not, intended to give immunity to 
every form of language. * * * We venture to believe that neither Hamilton 
nor Madison, nor any other competent person, ever supposed that to make 
criminal the counselling of a murder would be an unconstitutional interference 
with free speech.” 

Those words of the great Justice, by denying that the first amend- 
ment intended to forbid such abridgments of speech as the punishing 
of incitement to murder seem to me to nullify completely the supposed 
evidence that the amendment is “open to exceptions.” They show 
conclusively the falsity of the “exception” theory which has been used 
by the courts to give basis for the “danger” theory of legislative au- 
thority to abridge our political freedom. If, then, the “danger” theory 
is to stand it must stand on its own feet. And those feet, if my earlier 
argument is valid. seem to be made of clay. 

Mr. Chairman, in the first section of this paper I spoke of the nega- 
tive fact that the first amendment forbids the legislature to limit the 
political freedom of the people. May I now, surveying the same 
ground from its positive side, discuss with you the active powers and 
responsibilities of free citizens, as these are described or taken for 
granted in the general structure of the Constitution as a whole? We 
shall here find, I think. the reason why the words of the great procla- 
mation are so absolute, so uncompromising, so resistant of modification 
or exception. 

The purpose of the Constitution is, as we all know, to define and 
allocate powers for the governing of the Nation. To that end, three 
special governing agencies are set up, and to each of them are delegated 
such specific powers as are needed for doing its part of the work. 

Now, that program rests upon a clear distinction between the politi- 
cal body which delegates powers and the political bodies, legislative, 
executive, and judicial, to which powers are delegated. 

It presupposes, on the one hand, a supreme governing agency to 
which, originally, all authority belongs. It specifiies, on the other 
hand, subordinate agencies to which partial delegations of authority 
are made. What, then, is the working relation between the supreme 
agency and its subordinates? Only as we answer that question shall 
we find the positive meaning of the first amendment. 
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First of all, then, what is the supreme governing agency of this 
nation ¢ 


In its opening statement the Constitution answers that question. 
We the People of the United States 

it declares— 

do ordain and establish this Constitution * * * 


Those are the revolutionary words which define the freedom which 
is guaranteed by the first amendment. They mark off our Govern- 
ment from every form of despotic polity. — 

The legal powers of the people of the United States are not granted 
to them by someone else—by kings or barons or priests, by legislators 
or executives or judges. All political authority, whether delegated 
or not, belongs constitutionally to us. If anyone else has political 
authority, we are lending it to him. We, the people, are supreme in 
our own right. We are governed, directly or indirectly, only by our- 
selves. on 

But now what have we, the people, in our establishing of the Con- 
stitution done with the powers which thus inhere in us ? 

Some of them we have delegated. But there is one power, at least, 
which we have not delegated, which we have kept in our own hands, 
for our own direct exercise. 

Article I, section 2, authorizes the people, in their capacity as 
“electors,” to choose their representatives. And that means that we, 
the people, in a vital sense, do actively govern those who, by other 
delegated powers, govern us. 

In the midst of all our assigning of powers to legislative, executive 
and judicial bodies, we have jealously kept for ourselves the most 
fundamental of all powers. It is the power of voting, of choosing— 
by joint action—those representatives to whom certain of our powers 
are entrusted. 

In the view of the Constitution, then, we, the people, are not only 
the supreme agency. Weare also, politically, an active electorate- 
a fourth, or perhaps better, a first branch which, through its reserved 
power, governs at the polls. 

It follows from what has just been said that, under the Constitution, 
we Americans are politically free only insofar as our voting is free. 
But to get the full meaning of that statement we must examine more 
closely what men are doing when they vote, and how they do it. 

The most obvious feature of activity at the polls is the choosing 
among candidates for office. But, under our election procedures, with 
their party platforms and public meetings, with the turmoil and 
passion of partisan debate, the voters are also considering and decid- 
ing about issues of public policy. They are thinking. 

As we vote, we do more than elect men to represent us. We also 
judge the wisdom or folly of suggested measures. We plan for the 
welfare of the Nation. 

Now, it is these judging activities of the governing people which 
the first amendment protects by its guaranty of freedom from legis- 
lative interference. Because, as self-governing women and men, we, 
the people, have work to do for the general welfare, we make two 
demands. ; 

First, our judging of public issues, whether done separately or in 
groups, must be free and independent—must be our own. It must 
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be done by us and by no one else. And, second, we must be equally 
free and independent in expressing, at the polls, the conclusions, the 
beliefs, to which our judging has brought us. 

Censorship over our thinking, duress over our voting, are alike for- 
bidden by the first amendment. A legislative body, or any other body, 
which, in any way, practices such censorship or duress, stands in 
contempt of the sovereign people of the United States. 

But, further, what more specially are the judging activities with 
which censor ship and duress attempt to interfere? What are the in- 
tellectual processes by which free men govern a nation, which, there- 
fore, must be protected from any external interference? They seem to 
be of three kinds. 

First, as we try to make up our minds on issues which affect the 
general welfare, we commonly, though not commonly enough, read the 
printed records of the thinking and believi ing which other men have 
done in relation to those issues. Those rec ords are found in docu- 
ments and newspapers, in works of art of many kinds. And all this 

vast array of idea and fact, of science and fiction, of poetry and prose, 
of belief and doubt, of appreciation and purpose, of information and 
argument, the voter may find ready to help him in making up his 
mind. 

Second, we electors do our thinking, not only by individual reading 
and reflection, but also in the active associations of private or public 
discussion. We think together, as well as apart. And, in this field, 
by the group action of congenial minds, by the controversies of op- 
posing minds, we form parties, adopt platforms, conduct e: ampaigns, 
hold meetings, in order that this or that set of ideas may prevail, 
order that that measure or this may be defeated. 

And, third, when election day finally comes, the voter, having pre- 
sumably made up his mind, must now express it by his ballot. Be- 
hind the canvas curtain, alone and independent, he renders his deci- 
sion. He acts as sovereign, one of the governors of his country. How- 
ever slack may be our practice that, in theory, is our freedom. 

What, then, as seen against this constitutional background is the 
purpose of the first amendment, as it stands guard over our freedom ? 

That purpose is to see to it that, in none of these three activities of 
judging shall the voter be robbed, by action or other, subordinate 
branches of the Government, of the responsibility, the power, the 
authority, which are his under the Constitution. 

What shall he read? What he himself decides to read. 

With whom shall he associate in political advocacy? With those 
with whom he chooses to associate. 

Whom shall he hear? Those whom he thinks worthy of hearing. 

Shall any branch of the Government attempt to control his opin- 
ions or his vote, to drive him by duress or intimidation into believing 
or voting this way or that? 

To do this is to violate the Constitution at its very source. We, the 
people of the United States, are self-governing. That is what our 
freedom means. 

Mr. Chairman, this interpretation of the first amendment which T 
have tried to give is. of necessity, very abstract. May I, therefore, 
give some more specific examples of its meaning at this point or that? 

First, in the field of public discussion, when citizens and their fellow 
thinkers peaceably assemble to listen to a speaker, whether he be 
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American or foreign, conservative or radical, safe or dangerous, the 
first amendment is not, in the first instance, concerned with the 
right of the speaker to say this or that. It is concerned with the au- 
thor ity of the hearers to meet together, to discuss, and to hear dis- 
cussed by speakers of their own choice, whatever they may deem 
worthy of their consideration. 

Second, the same freedom from attempts at duress is guaranteed 
to every citizen as he makes up his mind, chooses his party, and, fin: lly, 

casts his vote. During that process, no governing body may use force 
upon him, may try to drive him or lure him toward this decision or 
that, or away from this decision or that. 

And for that reason, no subordinate agency of the gover nment 
has authority to ask, under compulsion to answer, what a citizen’s 
political commitments are. The question, “Are you a Republican ¢” or 
Are you a Communist ?” when accompanied by the threat of harmful or 
degrading consequences, if an answer is refused, or if the answer is 
this rather than that, is an intolerable invasion of the reserved pow- 
ers of the governing people. 

And the freedom thus protected does not rest upon the fifth amend- 
ment right of one who is governed to avoid self-incrimination. It 
expresses the constitutional authority, the legal power, of one who 
governs to make up his own mind without fear or favor, with the inde- 
pendence and freedom in which self-government consists. 

And, third, for the same reason, our first amendment freedom for- 
bids that any citizen be required, under threat of penalty, to take an 
oath, or make an affirmation as to beliefs which he holds or rejects. 
Every citizen, it is true, may be required, and should be required, to 
pledge loyalty, and to practice loyalty, to the Nation. He must agree 
to support the Constitution. But he may never be required to believe 
in the Constitution. His loyalty may never be tested on grounds of 
adherence to, or rejection of, any belief. 

Loyalty does not imply conformity of opinion. Every citizen of 
the United States has constitutional authority to approve or to con- 
demn any laws enacted by the legislature, any action taken by the 
executive, any decisions rendered by the judiciary, any principles es- 

tablished by the Constitution. Al] these enactments which, as men 
who are governed, we must obey, are subject to our approval or dis- 
approv al, as we govern. With respect to all of them, we, who are 
free men, are sovereign. We are the people. We govern the United 
States. 

Mr. Chairman, I have tried to state and defend the assertion that 
the constitutional guaranty of political freedom is not open to excep- 
tions. Judgment upon the theoretical validity of that position I now 
leave in your hands. 

But, as between conflicting views of the first amendment, there is 
also a practical question of efficiency. May I, in closing, speaking 
with the tentativeness becoming to a non-lawyer, offer three sugges- 
tions as to the working basis on which decisions about political ‘free- 
dom should rest ? 

First, the experience of the courts since 1919 seems to me to show 
that, as a procedural device for distinguishing forms of speech and 
writing and assembly which the amendment does protect from those 
which it does not protect, the “clear and present danger” test has 
failed to work. Its basic practical defect 
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Senator Hennines. Dr. Meiklejohn, will you suspend for just a 
moment while I present to our distinguished witnesses another member 
of this committee, the Senator from Wyoming, the Honorable Joseph 
O’Mahoney, whom we are very happy to have here this morning. 

Senator O’Manoney. This 1s the first. time that I have attended a 
subcommittee or a committee meeting in which I have been given the 
honor of being presented to the witnesses. Ordinarily, the witnesses 
are presented to the members. 

Senator Hennings. I would say the reason is not because you come 
infrequently, but because this committee has met infrequently. We 
are glad to have you here with us this morning. 

Senator O’Manonry. I think it ought to be explained—— 

Senator Hennines. We wanted to give vou an opportunity to meet 
these gentlemen. 

Senator O’Manoney. On another subcommitte of which you have 
the honor of being a member, the Committee on Antitrust and Monop- 
oly, I am also running a one-man show. 

Senator Hennincs. We appreciate very much your being here to- 
day. 

We might say that adequate provisions have been made for the 
authority of both of us to conduct one-man hearings, having the assent 
and, indeed, concurrence. for these meetings of the Judiciary Com- 
mittee. Thank you very much. 

Mr. Merkxiesonn. Mr. Chairman and the other members of the 
committee, I was just speaking of the procedural unsatisfactoriness of 
the “clear and present danger” test. 

Its basic practical defect is that po one has been able to give it de- 
pendable, or even assignable meaning. Case by case, opinion by opin- 
ion, it has shifted back and forth with a variability of meaning which 
reveals its complete lack of constitutional basis. 

In his opinion confirming the conviction of Eugene Dennis and 
others for violation of the Smith Act, Judge Learned Hand reviewed 
the long series of judicial attempts to give to the words “clear and 
present” a usable meaning. His conclusion reads, in part, as follows: 

The phrase “clear and present danger” * * * is a way to describe a penumbra 
of occasions, even the outskirts of which are indefinable, but within which, as is 
so often the case, the courts must find their way as they can. In each case they 
must ask whether the gravity of the evil, discounted by its improbability, justifies 
such an invasion of free speech as is necessary to avoid the danger. 

And to this bewildering interpretation of the words, “clear and 
present,” he adds: 

That is a test in whose application the utmost differences of opinion have con- 
stantly arisen, even in the Supreme Court. Obviously it would be impossible to 
draft a statute which should attempt to prescribe a rule for each occasion: and 
it follows, as we have said, either that the act is definite enough as it stands, or 
that it is practically impossible to deal with such conduct in general terms. 


Those words, coming from the penetrating and powerful mind of 
Learned Hand, show how intolerable it is that the most precious, most 
fundamental, value in the American plan of government should de- 
pend, for its defense, upon a phrase which, not only has no warrant 
in the Constitution, but has no dependable meaning, either for a man 
accused of crime or for the attorneys who prosecute or defend him 
or for the courts which judge him. That phrase does not do its work. 
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We need to make a fresh start in our interpreting of the words which 
protect our political freedom. 

Second, as we seek for a better test, it is, of course, true that no legal 
device can transform the making of decisions about freedom into a 
merely routine application of an abstract principle. 

Self- government is a complicated business. And yet, the “no ex- 
ception” view which I have offered seems to me to promise a more 
stable and understandable basis for judicial decision than does the 
1919 doctrine which the courts have been trying to follow. 

I"or example, the most troublesome issue which now confronts our 
courts, and our people, is that of the speech and writing and assembling 
of persons who find, or think they find, radical defects in our form 
of government, and who devise and advocate plans by means of which 
another form might be substituted for it. And the practical question 
is, “How far, and in what respects, is such revolution: ary planning and 
advocacy protected by the first amendment ?’ 

It is, I presume, understood that if such persons or groups pro- 
ceed to forceful or violent action, or even to overt preparation for such 
action, against the Government, the first amendment offers them, in 
that respect, no protection. Its interest is limited to the freedom of 
judgment- making , of inquiry and belief and conference and persuasion 
and planning and ’advocac y. It does not protect either overt action or 
incitement to such action. It is concerned only with those political 
activities by which, under the Constitution, freemen govern themselves. 

From what has just been said it follows that, so far as speech and 
writing are concerned, the distinction upon which the application of 
the first amendment rests is that between “advocacy of action” and 
“incitement to action.” To advocacy the amendment guarantees free- 
dom, no matter what may be advocated. To incitement, on the other 
hand, the amendment guarantees nothing whatever. 

This distinction was sharply drawn by Justice Brandeis when, in 
the Whitney case, he said: 

Every denunciation of existing law tends in some measure to increase the prob- 
ability that there will be no violations of it. Condonation of a breach enhances 
the probability. Expressions of approval add to the probability. Propagation 
of the criminal state of mind by teaching syndicalism increases it. Advocacy of 
law-breaking heightens it still further. But even advocacy of violation, how- 
ever reprehensible morally, is not a justification for denying free speech where 
the advocacy falls short of incitement and there is nothing to indicate that the 
advocacy would be immediately acted on. 

Those words, I think, point the way which decisions about our 
political freedom can, and should, follow. 

An incitement, I take it, is an utterance so related to a specific overt 
act that it may be regarded and treated as a part of the doing of the 
act itself, if the act is done. Its control, therefore, falls within the 
jurisdiction of the legislature. 

An advocacy, on the other hand, even up to the limit of arguing 
and planning for the violent overthrow of the existing form of govern- 
ment, is one of those opinion-forming, judgment-making expressions 
which freemen need to utter and to hear as citizens responsible for the 
governing of the Nation. 

If men are not free to ask and to answer the question, “Shall the 
present form of our Government be maintained or changed 2” if, when 
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that question is asked, the two sides of the issue are not equally open 
for consideration, for advocacy, and for adoption, then it is impossible 
to speak for our Government as established by the free choice of a 
self-governing people. It is not enough to say that the people of 
the United States were free 170 years ago. The first amendment re- 
quires, simply and without equivocation, that they be free now. 

Third, and finally, if we say, as this paper has urged, that, in many 
situations, speech and writing and assembly may be controlled by leg- 
islative action, we must also say that such control may never be based 
on the ground of disagreement with opinions held or expressed. No 
belief or advocacy may be denied freedom if, in the same situation, 
opposing beliefs or advocacies are granted that freedom. 

If, then, on any occasion in the United States, it is allowable to 
say that the Constitution is a good document, it is equally allowable, 
in that situation, to say that the Constitution is a bad document. 

If a public building may be used in which to say, in time of war, 
that the war is justified, then the same building may be used in which 
to say that it is not justified. 

If it be publicly argued that conscription for armed service is 
moral and necessary, it may be likewise publicly argued that it is im- 
moral and unnecessary. 

If it may be said that American political institutions are superior 
to those of England or Russia or Germany, it may, with equal free- 
dom, be said that those of England or Russia or Germany are superior 
to ours. 

These conflicting views may be expressed, must be expressed, not 
because they are valid, but because they are relevant. If they are re- 
sponsibly entertained by anyone, we, the voters, need to hear them. 

When a question of policy is “before the house,” freemen choose to 
meet it, not with their eyes shut, but with their eyes open. To be 
afraid of ideas, of any idea, is to be unfit for self-government. Any 
such suppression of ideas about the common good, the first amend- 
ment condemns with its absolute disapproval. The freedom of ideas 
shall not be abridged. 

Senator Henntnos. Thank you very much, Dr. Meiklejohn. 

(The complete text of Dr. Meiklejohn’s statement is as follows :) 


STATEMENT OF Dr. ALEXANDER MEIKLEJOHN BEFORE THE SUBCOMMITTEE ON CON- 


STITUTIONAL RIGHTS OF THE SENATE COMMITTEE ON THE JUDICIARY, NOVEMBER 
14, 1955 


Mr. Chairman and members of the committee, I deeply appreciate your courtesy 
in asking me to join with you in an attempt to define the meaning of the words, 
“Congress shall make no law * * * abridging the freedom of speech or of the 
press or the right of the people peaceably to assemble and to petition the Gov- 
ernment for a redress of grievances.’”’ Whatever those words may mean, they 
go directly to the heart of our American plan of Government. If we can under- 
stand them we can know what, as a self-governing Nation, we are trying to be and 
to do. Insofar as we do not understand them, we are in grave danger of blocking 
our own purposes, of denying our own beliefs. 

It may clarify my own part in our conference if I tell you at once my opinion 
concerning this much-debated subject. The first amendment seems to me to 
be a very uncompromising statement. It admits of no exceptions. It tells us 
that the Congress and by implication, all other agencies of the Government 
are denied any authority whatever to limit the political freedom of the citizens 
of the United States. It declares that with respect to political discussion, politi- 
cal advocacy, political planning, our citizens are sovereign, and the Congress is 
their subordinate agent. That agent is authorized, under strong safeguards 
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against the abuse of its power, to limit the freedom of men as they go about the 
management of their private, their nonpolitical affairs. But the same men, as 
they endeavor to meet the public responsibilities of citizenship in a free society, 
are in a vital sense, which is not easy to define, beyond the reach of legislative 
control. Our common task, as we talk together today, is to determine what that 
sense is. 

Mr. Chairman, in view of your courtesy to me, I hope you will not find me dis- 
courteous when I suggest that the Congress is a subordinate branch of the 
Government of the United States. In saying this I am simply repeating in less 
passionate words what was said by the writers of the Federalist papers when, a 
century and three quarters ago, they explained the meaning of the proposed 
Constitution to a body politic which seemed very reluctant to adopt it. Over 
and over again the writers of those papers declared that the Constitutional 
Convention had given to the people adequate protection against a much-feared 
tyranny of the legislature. In one of the most brilliant statements ever written 
about the Constitution, the Federalist says: 

“It is one thing to be subject to the laws, and another to be dependent on the 
legislative body. The first comports with, the last violates, the fundamental 
principles of good government, and, whatever may be the forms of the Constitu- 
tion, unites all power in the same hand” (No. 71). 

It is chiefly the legislature, the Federalist insists, which threatens to usurp 
the governing powers of the people. In words which unfortunately have some 
relevance today, it declares that “it is against the enterprising ambition of this 
department that the people ought to indulge their jealousy and exhaust all their 
precautions.” And, further, the hesitant people were assured that the Conven- 
tion, having recognized this danger, had devised adequate protections against 
it. The Representatives, it was provided, would be elected by vote of the people. 
Elections would be for terms brief enough to insure active and continuous 
popular control. The legislature would have no lawmaking authority other 
than those limited powers specifically delegated to it. A general legislative 
power to act for the security and welfare of the Nation was denied on the ground 
that it would destroy the basic postulate of popular self-government on which 
the Constitution rests. 

As the Federalist thus describes, with insight and accuracy, the constitutional 
defenses of the freedom of the people against legislative invasion, it is not speak- 
ing of that freedom as an “individual right” which is bestowed upon the citizens 
by action of the legislature. Nor is the principle of the freedom of speech de- 
rived from a law of nature or of reason in the abstract. As it stands in the 
Constitution, it is an expression of the basic American political agreement that, 
in the last resort, the people of the United States shall govern themselves. To 
find its meaning, therefore, we must dig down to the very foundations of the self- 
governing process. And what we shall there find is the fact that when men 
govern themselves, it is, they—and no one else—who must pass judgment upon 
public policies. And that means that, in our popular discussions, unwise ideas 
must have a hearing as well as wise ones, dangerous ideas as well as safe, un- 
American as well as American. Just so far as, at any point, the citizens who are 
to decide issues are denied acquaintance with information or opinion or doubt or 
disbelief or criticism which is relevant to those issues, just so far the resuit 
must be ill-considered, ill-balanced planning for the general good. It is that 
mutilation of the thinking process of the community against which the first 
amendment is directed. That provision neither the legislature, nor the executive, 
nor the judiciary, nor all of them acting together, has authority to nullify. We 
Americans have, together, decided to be politically free. 

Mr. Chairman, I have now stated for your consideration the thesis that the 
first amendment is not “open to exceptions” that our American “freedom of 
speech” is not, on any grounds whatever, subject to abridgement by the repre- 
sentatives of the people. May I next, try to answer two arguments which are 
commonly brought against that thesis in the courts and in the wider circle 
of popular discussion? 

The first objection rests upon the supposition that freedom of speech may on 
oceasion, threaten the security of the Nation. And when these two legitimate 
national interests are in conflict, the Government, it is said, must strike a balance 
between them. And that means that the first amendment must, at times yield 
ground. The freedom of speech must be abridged in order that the national order 
and safety may be secured. 

In the courts of the United States, many diverse opinions have asserted that 
balancing doctrine. One of these often quoted, reads as follows: 
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“To preserve its independence, and give security against foreign aggression aid 
encroachment, is the highest duty of every nation, and to attain these ends nea rly 
all other considerations are to be subordinated. It matters not in what form such 
aggression comes * * * the government, possessing the powers which are 
to be exercised for protection and security is clothed with authority to determime 
the occasion on which the powers shall be brought forth.” 

That opinion tells us that the Government of the United States has unlimited 
authority to provide for the security of the Nation, as it may seem necessary 
and wise. It tells us, therefore that, constitutionally, the Government which has 
created the defenses of political freedom may break down those defenses. We, 
the people, who have enacted the first amendment, may by agreed-upon proced- 
ure modify or annul that amendment. And, since we are, as a government, a 
soverign nation, I do not see how any of these assertions can be doubted or 
denied. We Americans, as a body politic, may destroy or limit our freedom when- 
ever we choose. But what bearing has that statement upon the authority of 
Congress to interfere with the provisions of the first amendment? Congress is 
not the Government. It is only 1 of 4 branches to each of which the people have 
denied specific and limited powers as well as delegated such powers. And in 
the case before us, the words, “Congress shall make no law * * * abridging 
the freedom of speech,” gives plain evidence that, so far as Congress is concerned, 
the power to limit our political freedom has been explicitly denied. 

There is, I am sure, a radical error in the theory that the task of balancing 
the conflicting claims of security and freedom has been delegated to Congress. 
It is the failure to recognize that the balancing in question was carefully done 
when, 170 years ago, the Constitution was adopted and quickly amended. The 
men who wrote the text of that Constitution knew, quite as well as we do, that 
the program of political freedom is a dangerous one. They could foresee that, 
as the Nation traveled the ways of self-Government, the freedom of sneech 
would often be used irresponsibly and unwisely, especially in times of war or 
near war, and that such talking might have serious consequences for the national 
safety. 

They knew, too, that a large section of the voting population was _ hostile 
to the forms of government which were then being adopted. And, further, they 
had every reason to expect that, in a changing world, new dissatisfactions weuld 
arise and might in times of stress, break out into open and passionate disaffec- 
tion. All these considerations, I am saying, were as clearly and as disturbingly 
present to their minds as they are to our minds today. And, because of them, 
the first amendment might have been written, not as it is, but as the courts of 
the United States have rewritten it in the war-maddened years since 1919. The 
amendment might have said, “Except in times and situations involving clear 
and present danger to the national security, Congress shall make no law abridg- 
ing the freedom of speech.” Or it might have read, “Only when, in the judgment 
of the Legislature, the interests of order and security render such action advis- 
able shall Congress abridge the freedom of speech.” But the writers of the 
amendment did not adopt either of these phrasings or anything like them. Ter- 
haps a minor reason for their decision was the practical certainty that the Con- 
stitution, if presented in that form, would have failed of adoption. But more 
important than such questionable historical speculation are two reasons which 
are as valid today as they were when the amendment was decreed. 

First, our doctrine of political freedom is not a visionary abstraction. It is 
a belief which is based in long and bitter experience which is thought out by 
shrewd intelligence. It is the sober conviction that in a society pledged to 
self-Government, it is never true that, in the long run, the security of the Nation 
is endangered by the freedom of the people. Whatever may be the immediate 
gains and losses, the dangers to our safety arising from political suppression 
are always greater than the dangers to that safety arising from political free- 
dom. Suppression is always foolish. Freedom is always wise. That is the 
faith, the experimental faith, by which we Americans have undertaken to live. 
If we, the citizens of today, cannot shake ourselves free from the hysteria which 
blinds us to that faith, there is little hope for peace and security, either at home 
or abroad. 

Second, the rewriting of the first amendment which authorizes the Legislature 
to balance security against freedom denies, not merely some minor phase of the 
amendment, but its essential purpose and meaning. Whenever, in our wesfern 


civilization, “inquisitors” have sought to justify their acts of suppression, they 
have given plausibiilty to their claims only by appealing to the necessity of 
guarding the public safety. It is that appeal which the first amendment intended, 
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and intends, to outlaw. Speaking to the Legislature, it says, “When times of 
danger come upon the Nation, you will be strongly tempted, and urged by popu- 
lar pressures, to resort to practices of suppression such as those allowed by 
societies unlike our own in which men do not govern themselves. You are 
hereby forbidden to do so. This Nation of ours intends to be free. “Congress 
shall make no law * * * abridging the freedom of speech.” 

The second objection which must be met by one who asserts to the uncon- 
ditional freedom of speech rests upon the well-known fact that there are count- 
lesS human situations in which, under the Constitution, this or that kind of 
speaking may be limited or forbidden by legislative action. Some of these cases 
have been listed by the courts in vague and varying ways. Thus libels, blas- 
phemies, attacks upon public morals or private reputation have been held pun- 
ishable. So, too, we are told that “counseling a murder” may be a criminal act, or 
“falsely shouting ‘fire’ in a theater, and causing a panic.” Offensive or provoca- 
tive speech has been denied legislative immunity. Contempt of court, shown 
by the use of speech or by refusal to speak, may give basis for prosecution. Ut- 
terances which cause a riot or which incite to it may be subject to the same 
legal condemnation. And this listing of legitimate legislative abridgements of 
speech could be continued indefinitely. Their number is legion. 

In view of these undoubted facts, the objection which we must now try to 
meet can be simply stated. In all these cases, it says, inasmuch as speaking is 
abridged, exceptions are made to the first amendment. The amendment is thus 
shown to be, in general, open to exceptions. And from this it follows that there 
is no reason why a Legislature which has authority to guard the public safety 
should be debarred from making an exception when faced by the threat of 
national danger. 

Now, the validity of that argument rests upon the assumed major premise 
that whenever, in any way, limits are set to the speaking of an individual, an 
exception is made to the first amendment. But that premise is clearly false. 
It could be justified only if it were shown that the amendment intends to forbid 
every form of governmental control over the act of speaking. Is that its inten- 
tion? Nothing could be further from the truth. May I draw an example from 
our own present activities in this room? You and I are here talking about 
freedom within limits defined by the Senate. I am allowed to speak only because 
you have invited me to doso. And just now everyone else is denied that privilege. 
But further, you have assigned me a topic to which my’ remarks must be relevant. 
Your schedule, too, acting with generosity, fixes a time within which my remarks 
inust be made. In a word, my speaking, though free in the first amendment 
sense, is abridged in many ways. But your speaking, too, is controlled, by rules 
of procedure. You may, of course, differ in opinion, from what I am saying. 
To that freedom there are no limits. But, unless the chairman intervenes, you 
are not allowed to express that difference by open speech until I have finished my 
reading. In a word, both you and I are under control as to what we may say 
and when and how we may say it. Shall we say, then, that this conference, 
which studies the principle of free speech, is itself making exceptions to that 
principle? I do not think so. Speech, as a form of human action, is subject to 
regulation in exactly the same sense as is walking, or lighting a fire, or shooting a 
gun. To interpret the first amendment as forbidding such regulation is to so 
misconceive its meaning as to reduce it to nonsense. 

The principle here at issue was effectively, though not clearly, stated by Mr. 
Justice Holmes when, in the Frohwerk case, he said: 

“The first amendment, while prohibiting legislation against free speech as 
such, cannot have been, and obviously was not, intended to give immunity to 
every form of language * * *. We venture to believe that neither Hamilton nor 
Madison, nor any other competent person, ever supposed that to make criminal 
the counseling of a murder would be an unconstitutional interference with free 
speech.” 

Those words of the great Justice, by denying that the first amendment intends 
to forbid such abridgements of speech as the punishing of incitement to murder 
seem to me to nullify completely the supposed evidence that the amendment is 
open to exceptions. They show conclusively the falsity of the exception theory 
which has been used by the courts to give basis for the danger theory of legis- 
lative authority to abridge our political freedom. If, then, the danger theory is 
to stand it must stand on its own feet. And those feet, if my earlier argument is 
valid, seem to be made of clay. 

Mr. Chairman, in the first section of this paper I spoke of the negative fact 
that the first amendment forbids the Legislature to limit the political freedom 
of the people. May I now, surveying the same ground from its positive side, 
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discuss with you the active powers and responsibilities of free citizens, as these 
are described or taken for granted in the general structure of the Constitution 
as a whole? If I am not mistaken, we shall find here the reason why the words 
of the great proclamation are so absolute, so uncompromising, so resistant of 
modification or exception. 

The purpose of the Constitution is, as we all know, to define and allocate powers 
for the governing of the Nation. To that end, three special governing agencies 
are set up, and to each of them are delegated such specific powers as are needed 
for doing its part of the work. : 

Now that program rests upon a ciear distinction between the political body 
which delegates powers and the political bodies, legislative, executive, and 
judicial, to which powers are delegated. It presupposes, on the one hand, a 
supreme governing agency to which, originally, all authority belongs. It speci- 
fies, on the other hand, subordinate agencies to which partial delegations of 
authority are made. What, then, is the working relation between the supreme 
agency and its subordinates? Only as we answer that question shall we find 
the positive meaning of the first amendment. 

First of all, then, what is the supreme governing agency of this Nation? In 
its opening statement the Constitution answers that question. “We the People 
of the United States,” it declares, “do ordain and establish this Constitu- 
tion * * *”’ Those are the revolutionary words which define the freedom which 
is guaranteed by the first amendment. They mark off our Government from 
every form of despotic policy. The legal powers of the people of the United 
States are not granted to them by someone else—by kings or barons or priests, 
by legislators or executives or judges. All political authority, whether dele- 
gated or not, belongs constitutionally, to us. If anyone else has political author- 
ity, we are lending it to him. We, the people, are supreme in our own right. We 
are governed directly or indirectly, only by ourselves. 

But now what have we, the people, in our establishing of the Constitution 
done with the powers which thus inhere in us? Some of them we have dele- 
gated. But there is one power, at least, which we have not delegated, which we 
have kept in our own hands, for our own direct exercise. Article I, section 2, 
authorizes the people, in their capacity as electors, to choose their Representa- 
tives. And that means that we, the people, in a vital sense, do actively govern 
those who, by other delegated powers, govern us. In the midst of all our assign- 
ing of powers to legislative, executive, and judicial bodies, we have jealously 
kept for ourselves the most fundamental of all powers. It is the power of voting, 
of choosing—by joint action, those representatives to whom certain of our 
powers are entrusted. In the view of the Constitution, then, we the people, are 
not only the supreme agency. We are, also, politically, an active electorate—a 
fourth, or perhaps better, a first branch which, through its reserved power, gov- 
erns at the polls. That is the essential meaning of the statement that we Ameri- 
cans are, in actual practice, politically, a free people. Our first amendment 
freedom is not merely an aspiration. It is an arrangement made by women and 
men who vote freely and, by voting, govern the Nation. That is the responsibil- 
ity, the opportunity, which the Constitution assigns to us, however slackly and 
negligently we may at times, have exercised our power. 

It follows from what has just been said that, under the Constitution, we 
Americans are politically free only insofar as our voting is free. But to get the 
full meaning of that statement we must examine more closely what men are 
doing when they vote, and how they do it. 

The most obvious feature of activity at the polls is the choosing among candi- 
dates for office. But, under our election procedures, with their party platforms 
and public meetings, with the turmoil and passion of partisan debate, the 
voters are also considering and deciding about issues of public policy. They 
are thinking. As we vote we do more than elect men to represent us. We also 
judge the wisdom or folly of suggested measures. We plan for the welfare of 
the Nation. Now it is these judging activities of the governing people which 
the first amendment protects by its guaranties of freedom from legislative inter- 
ference. Because, as self-governing women and men, we the people, have work 
to do for the general welfare, we make two demands. First, our judging of 
public issues, whether done separately or in groups, must be free and independ- 
ent—must be our own. It must be done by us and by no one else. And, second, 
we must be equally free and independent in expressing, at the polls, the conclu- 
sions, the beliefs, to which our judging has brought us. Censorship over our 
thinking, duress over our voting, are alike forbidden by the first amendment. A 
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legislative body, or any other body, which, in any way, practices such censorship 
or duress, stands in contempt of the sovereign people of the United States. 

But, further, what more specifically, are the judging activities with which 
censorship and duress attempt to interfere? What are the intellectual processes 
by which freemen govern a nation, which, therefore, must be protected from any 
external interference? They seem to be of three kinds. 

First, as we try to make up our minds on issues which affect the general wel 
fare, we commonly though not commonly enough, read the printed records of the 
thinking and believing which other men have done in relation to those issues, 
Those records are found in documents and newspapers, in works of art of many 
kinds. And all this vast array of idea and fact, of science and fiction, of poetry 
and prose, of belief and doubt, of appreciation and purpose, of information and 
argument, the voter may find ready to help him in making up his mind. 

Second, we electors do our thinking, not only by individual reading and reflec- 
tion, but also in the active associations of private or public discussion. We think 
together, as well as apart. And, in this field, by the group action of congenial 
minds, by the controversies of opposing minds, we form parties, adopt platforms, 
conduct campaigns, hold meetings, in order that this or that set of ideas may pre- 
vail, in order that that measure or this may be defeated. 

And third, when election day finally comes, the voter, having presumably made 
up his mind, must now express it by his ballot. Behind the canvas curtain, alone 
and independent, he renders his decision. He acts as sovereign, one of the gover- 
nors of his country. However slack may be our practice that, in theory, is our 
freedom. 

What, then, as seen against this constitutional background, is the purpose of 
the first amendment, as it stands guard over our freedom? That purpose is to 
see to it that, in none of these three activities of judging shall the voter be robbed, 
by action of other, subordinate branches of the Government, of the responsibility, 
the power, the authority, which are his under the Constitution. What shall he 
read? What he himself decides to read. With whom shall he associate in politi- 
eal advocacy? With those with whom he chooses to associate. Whom shall he 
oppose? Those with whom he disagrees. Shall any branch of the Government 
attempt to control his opinions or his vote, to drive him by duress or intimidation 
into believing or voting this way or that? To do this is to violate the Constitution 
at its very source. We, the people of the United States, are self-governing. That 
is what our freedom means. 

Mr. Chairman, this interpretation of the first amendment which I have tried 
to give is, of necessity, very abstract. May I, therefore, give some more specific 
examples of its meaning at this point or that? 

First, when we speak of the amendment as guarding the freedom to hear and 
to read, the principle applies, not only to the speaking or writing of our own citi- 
zens, but also to the writing or speaking of everyone whom a citizen, at his own 
discretion, may choose to hear or to read. And this means that unhindered ex- 
pression must be open to noncitizens, to resident aliens, to writers and speakers 
of other nations, to anyone, past or present, who has something to say which may 
have significance for a citizen who is thinking of the welfare of this Nation. The 
Bible, the Koran, Plato, Adam Smith, Joseph Stalin, Gandhi, may be published 
and read in the United States, not because they have, or had, a right to be pub- 
lished here, but because we, the citizen voters, have authority, have legal power, 
to decide what we will read, what we will think about. With the exercise of that 
reserved power, all delegated powers are, by the Constitution, forbidden to in- 
terfere. 

Second, in the field of public discussion, when citizens and their fellow thinkers 
peaceably assemble to listen to a speaker, whether he be American or foreign, 
conservative or radical, safe or dangerous, the first amendment is not in the first 
instance, concerned with the right of the speaker to say this or that. It is con- 
cerned with the authority of the hearers to meet together, to discuss, and to hear 
discussed by speakers of their own choice, whatever they may deem worthy of 
their consideration. 

Third, the same freedom from attempts at duress is guaranteed to every citizen 
as he makes up his mind, chooses his party, and, finally, casts his vote. During 
that process, no governing body may use force upon him, may try to drive him 
or lure him toward this decision or that, or away from this decision or that. 
And for that reason, no subordinate agency of the Government has authority 
to ask, under compulsion to answer, what a citizen’s political commitments are. 
The question, ‘‘Are you a Republican?” or “Are you a Communist?”’, when accom- 
panied by the threat of harmful or degrading consequences, if an answer is re- 
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fused, or if the answer is this rather than that, is an intolerable invasion of the 
reserved powers of the governing people. And the freedom thus protected does 
not rest upon the fifth amendment right of one who is governed to avoid self- 
incriminaiton. It expresses the constitutional authority, the legal power, of one 
who governs to make up his own mind without fear or favor, with the independ- 
ence and freedom in which self-government consists. 

And fourth, for the same reason, our first amendment freedom forbids that 
any citizen be required, under threat of penalty, to take an oath, or make an 
affirmation as to beliefs which he holds or rejects. Every citizen, it is true, 
may be required, and should be required, to pledge loyalty, and to practice loyalty, 
to the Nation. He must agree to support the Constitution. But he may never 
be required to believe in the Constitution. His loyalty may never be tested 
on grounds of adherence to, or rejection of, any belief. Loyalty does not imply 
conformity of opinion. Every citizen of the United States has constitutional 
authority to approve or to condemn any laws enacted by the legislature, any 
actions taken by the executive, any decisions rendered by the judiciary, any 
principles established by the Constitution. All these enactments which, as men 
who are governed, we must obey, are subject to our approval or disapproval, as 
we govern. With respect to all of them, we, who are freemen, are sovereign. We 
are the people. We govern the United States. 

Mr. Chairman, I have tried to state and defend the assertion that constitutional 
guaranty of political freedom is not open to exceptions. Judgment upon the 
theoretical validity of that position I now leave in your hands. 

But, as between conflicting views of the first amendment, there is also a practi- 
cal question of efficiency. May I, in closing, speaking with the tentativeness 
becoming to a nonlawyer, offer three suggestions as to the working basis on 
which decisions about political freedom should rest? 

First, the experience of the courts since 1919 seems to me to show that, as 
a procedural device for distinguishing forms of speech and writing and assembly 
which the amendment does protect from those which it does not protect, the 
clear and present danger test has failed to work. Its basic practical defect 
is that no one has been able to give it dependable, or even assignable meaning. 
Case by case, opinion by opinion, it has shifted back and forth with a variability 
of meaning which reveals its complete lack of constitutional basis. In his opinion 
confirming the conviction of Eugene Dennis and others for violation of the 
Smith Act, Judge Learned Hand reviewed the long series of judicial attempts 
to give to the words “clear and present” a usable meaning. His conclusion reads, 
in part, as follows: 

“The phrase ‘clear and present danger’ * * * is a way to describe a penumbra 
of occasions, even the outskirts of which are indefinable, but within which, as 
is so often the case, the courts must find their way as they can. In each case 
they must ask whether the gravity of the evil, discounted by its improbability, 
justifies such an invasion of free speech as is necessary to avoid the danger.” 

And to this bewildering interpretation of the words, “clear and present,” he 
adds: “That is a test in whose application the utmost differences of opinion 
have constantly arisen, even in the Supreme Court. Obviously it would be 
impossible to draft a statute which should attempt to prescribe a rule for each 
occasion; and it follows, as we have said, either that the act is definite enough 
as it stands, or that it is practially impossible to deal with such conduct in 
general terms.” 

Those words, coming from the penetrating and powerful mind of Learned Hand 
show how intolerable it is that the most precious, most fundamental, value in the 
American plan of Government should depend, for its defense, upon a phrase 
which, not only has no warrant in the Constitution, but has no dependable mean- 
ing, either for a man accused of crime or for the attorneys who prosecute or 
defend him or for the courts which judge him. That phrase does not do its work. 
We need to make a fresh start in our interpreting of the words which protect our 
political freedom. 

Second, as we seek for a better test, it is, of course, true that no legal device 
can transform the making of decisions about freedom into a merely routine ap- 
plication of an abstract principle. Self-government is a complicated business. 
And yet, the “no exception” view which I have offered seems to me to promise 
a more stable and understandable basis for judicial decision than does the 1919 
doctrine which the courts have been trying to follow. For example, the most 
troublesome issue which now confronts our courts, and our people, is that of 
the speech and writing and assembling of persons who find, or think they find, 
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radical defects in our form of government, and who devise and advocate plans 
by means of which another form might be substituted for it. And the practical 
question is, “How far, and in what respects, is such revolutionary planning and 
advocacy protected by the first amendment *” 

It is, of course, understood that if such persons or groups proceed to forceful 
or violent action, or even to overt preparation for such action, against the Gov- 
ernment, the first amendment offers them, in that respect, no protection. Its in- 
terest is limited to the freedom of judgment making, of inquiry and belief and 
conference and persuasion and planning and advocacy. It does not protect 
either overt action or incitement to such action. It is concerned only with those 
political activities by which, under the Constitution, freemen govern themselves. 

From what has just been said it follows that, so far as speech and writing 
are concerned, the distinction upon which the application of the first amendment 
rests is that between “advocacy of action” and “incitement to action.” To ad 
vocacy the amendment guarantees freedom, no matter what may be advocated. 
To incitement, on the other hand, the amendment guarantees nothing whatever. 

This distinction was sharply drawn by Justice Brandeis when, in the Whit- 
ney case, he said: 

“Every denunciation of existing law tends in some measure to increase the 
probability that there will be violations of it. Condonation of a breach en- 
hances the probability. Expressions of approval add to the probability. Prop- 
agation of the criminal state of mind by teaching syndicalism increases it. Ad- 
vocacy of lawbreaking heightens it still further. But even advocacy of viola- 
tion, however reprehensible morally, is not a justification for denying free 
speech where the advocacy falls short of incitement and there is nothing to in- 
dicate that the advocacy would be immediately acted on.” 

Those words, I think, point the way which decisions about our political free- 
dom can, and should, follow. <An incitement, I take it, is an utterance so re- 
lated to a specific overt act that it may be regarded and treated as a part of 
the doing of the act itself, if the act is done. Its control, therefore, falls within 
the jurisdiction of the legislature. An advocacy, on the other hand, even up to 
the limit of arguing and planning for the violent overthrow of the existing 
form of government, is one of those opinion forming, judgment-making expres- 
sions which freemen need to utter and to hear as citizens responsible for the 
governing of the nation. If men are not free to ask and to answer the question, 
“Shall the present form of our Government be maintained or changed?” If, 
when that question is asked, the two sides of the issue are not equally open for 
consideration, for advocacy, and for adoption, then it is impossible to speak of 
our Government as established by the free choice of a self-governing people 
It is not enough to say that the people of the United States were free 170 years 
ago. The first amendment requires, simply and without equivocation, that they 
be free now. 

Third, and finally, if we say, as this paper has urged, that, in many situations, 
speech and writing and assembly may be controlled by legislative action, we 
must also say that such control may never be based on the ground of disagree- 
ment with opinions held or expressed. No belief or advocacy may be denied 
freedom if, in the same situation, opposing beliefs or advocacies are granted 
that freedom. 

If, then, on any occasion in the United States, it is allowable to say that the 
Constitution is a good document, it is equally allowable, in that situation, to 
say that the Constitution is a bad document. If a public building may be used 
in which to say, in time of war, thar the war is justified, then the same building 
may be used in which to say that it is not justified. If it be publicly argued 
that conscription for armed service is moral and necessary, it may be likewise 
publicly argued that it is immoral and unnecessary. If it may be said that 
American political institutions are superior to those of England or Russia or 
Germany, it may, with equal freedom, be said that those of England or Russia 
or Germany are superior to ours. These conflicting views may be expressed, 
must he expressed, not because they are valid, but because they are relevant. 
If they are responsibly entertained by any one, we, the voters, need to hear them 
When a question of policy is “before the house,” freemen chose to meet it, not 
with their eyes shut, but with their eyes open. To be afraid of ideas, of any 
idea, is to be unfit for self-government. Any such suppression of ideas about the 
common good, the first amendment condemns with its absolute disapproval. The 
freedom of ideas shall not be abridged. 
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(Subsequently, Mr. Meiklejohn submitted for inc 
the following statement. together with the article, Free Speech and the 
Constitution in the War, set forth in the appendix at p. 837 :) 

I had intended at the close of my statement to as 
Charles Erskine Scott Wood be included in 
discussed this with Mr. Hocker and he indicated this was the proper procedure. 
The article was published in 1919 shortly after Justice Holmes first enunciated 
the “clear and present danger” rule in the Schenck case. It illustrates, to my 
mind, the dismay that that decision aroused in the minds of many thinking 
people at that time. Although I do not necessarily agree with everything Mr. 
Wood says, his argument was a powerful and compelling call to have the first 
amendment mean what it Says, namely, that “Congress Shall make no law 
* * * abridging the freedom of speech or of the press,” and should be a part of 


the record of these hearings. 

Senator Hennineés. Senator O’Mahone 
this time? 

Senator O’Mantonry. I understoox 
pone questioning of witnesses until the panel session this afternoon. 

Senator Hrennines. I think that is understood; but, of course, we do 
not want to foreclose any questions from any member of the committee 
nor from counsel, should anything arise at this time, 

Senator O’Manonry. I would rather have the 
other witnesses now: I have had p 
john. 

Senator Hennines. Would that confor 
as to our procedure this morning? 

Mr. Hocker. If the subcommittee approves, it was the plan that this 
afternoon we will have a general panel discussion at which the Senators 
may address inquiries to the various Witnesses. It was felt, as Senator 
O’Mahoney has suggested, that perhaps the questions might be more 
penetrating if we heard several points of view before the interrogation 
was started. 

I might say also, if you please, Senator, we have given the witnesses 
the opportunity to speak directly from their manuscripts or to speak 
off the cuff, so to speak: we have agreed to receive their manuscripts as 
part of the record, 

We have copies of Dr. Meiklejohn’s statement for the press; we also 
have Professor Chafee’s: and there will also be available later some of 
Professor Cook’s statement, and the remarks of Mr. Ernst. 

So that if it is agreeable to the subcommittee, I would suggest that 
We postpone direct questions until this afternoon, 

Senator Hennes. Do I understand, too, Mr. Hocker, that the 
witnesses may interrogate one another in the course of this discussion 
this afternoon ? 

Mr. Hocker. We thought that might be 

Senator Hennrnes. We think that might be very profitable. 

We understand there are some divergent points of views as to some 
particulars relating to this subject matter exist ing here today. 

So with that, gentlemen, Mr. Hocker, who is our next witness? 

Mr. Hocker. We are privileged to call upon Prof. Zechariah Chafee, 
Jr., of Cambridge, Mass.. a lawyer, an author, a law school professor, 
a man of whom it is said that he 


knows more about this subject than 
anybody else in the United States; Professor Chafee is author, among 
other things, of five books, several pamphlets, and the monumental 
work, Free Speech in the United States, 
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SECURITY AND CONSTITUTIONAL RIGHTS an 
| would beg leave to call to the stand Prof. Zechariah Chafee, Jr. 
Senator Hennines. We are very happy to welcome you here this 

morning, Professor Chafee. 

The Chair might say that he has found great enlightenment, within 
his limited understanding of such matters, in your book which I re 
member back in 1940. T have had it in my libr: ary all these years. 1 
say T have had it in my library all these years because I have pressed 
it upon other members of the bar and friends, and it seems to have 
never been returned, and I constantly have had to replace it. 

This is indeed, as Mr. Hocker has said, one of the, perhaps the, 
monumental work in this field, at least in modern times. 


STATEMENT OF ZECHARIAH CHAFEE, JR., CAMBRIDGE, MASS. 


Mr. Cuarrr. Senator Hennings, Senator O'Mahoney, I can best 
describe myself as one of the large number of old-fashioned Americans 
trying to do their own jobs as well as they can, who care a good deal 
about our Bill of Rights and about maintaining American traditions of 
kindness, tolerance, and freedom. We like the kind of country in 
which we grew up, and we want it to stay that kind of country for our 
children and our grandchildren. 

Ll am very gr ateful to you for this opportunity to talk about the 
growth of freedom of speech and liberty of the press. Lam very happy 
indeed about the formation of this committee and the plans for this in 
Vest iwation, In ny hext book I have referred to the work of your com 
mittee as one of the bright hopes which indicate that we are seeing the 
heht through the trees. 

Human beings do not instinctly desire to live in a community where 
freedom of speech prevails. Instead, they long for a unified society. 
5 ven sophisticated men feel a strong exhilaration when they march 

na procession which keeps perfect step with everybody singing In uni 
son. Distaste is a common initial reaction to anybody ho is ve ry dif 
ferent from the general run. It is natural for us to feel hostility to 
ward anybody who expresses unfamiliar opinions or views which we 
intense ly dislike. 

Through many centuries of bitter experience, however, of the effect 
of intolerance and after much thinking, men convinced themselves 
they ought to master such impulses and adopt the opposite policy of 
eiving a very wide latitude for the expression of diverse statements of 

fact and belief. In this way human beings would lead hap pier, richer 
lives, and the society which they composed would follow wiser me 
more fruitful courses and possess the capacity of reshaping itself 1 
order to meet new needs. 

At the outset IT wish to present three basic reasons for safeguarding 
and strengthening free speech and a free press in the United States. 

First, the longing to spread their ideas is deep seated in many citi- 
zens. They would rather talk than eat. To de ny them the possibility 
of expressing the truth as they see it is worse than ts iking away their 
property or putting them in jail. 

Second, free speech and a free press do not exist merely for the in 
dividuals who speak and write; they also bring great benefits to the 
community. One of the purposes. for which society exists, just as much 
as for the maintenance of order, is the discovery and spread of truth. 

The first amendment, as Learned Hand says 
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presupposes that right conclusions are more likely to be gathered out of a multi- 
tude of tongues, than through any kind of authoritarian selection. To many, 
he goes on, 


this is, and always will be, folly; but upon it we have staked our all. 


The geatest value of freedom of speech is not to the minority who want 
to talk, but to the majority who often do not want to listen. 

Finally, with free speech and a free press we get a much better kind 
of country. As the years go by, this argument weighs more with me 
than any other. The persistent enforcement of sedition laws and other 
kinds of suppression of thought requires spies and informers and 
creates an atmosphere of suspicion and timidity. On the other hand, 
you make men love their government and their country by giving thei 
the kind of government and the kind of country that inspire respect 
and love: a country that is free and unafraid, that lets the discontented 
talk in order to learn the causes for their discontent and end those 
causes, that refuses to impel men to spy on their neighbors, that pro- 
tects its citizens vigorously from harmful acts while it leaves the 
remedies for objectionable ideas to counterargument and to time. 

There is an old story of a liberated slave who met his former master 
on the street. The master said, “Well, George, do you have such good 
clothes as I gave you?” He says, looking at them, Massa, my knees 
are coming through.” 

“Well, do you have the same sort of house that I gave you.” “No,” 
he says, “the water is coming through the roof all the time.” 

“How about the food I gave you?” He says, “It is terrible getting 
enough to eat.” 

“Don’t you wish you were a slave again?” “No, massa. There’s a 
looseness about this freedom that I like.” 

Now, in my statement I have spoken of two limitations on freedom 
of speech and the press which existed in England during the centuries 
when the settlers came to the American colonies. 

There was the censorship of the press. A man could not put a book 
on sale lawfully unless it was authorized by a government official. 
But that died out about a hundred years before the first amendment ; 
and whatever people feel about the meaning of the freedom of the 
press, they all agree, I think, that it does mean the abolition of cen- 
sorship; that you cannot say in advance what a man can publish. 

There may be some exceptions. You could not, perhaps, allow 
a newspaper during wartime to give an account of the sailing of troop- 
ships. But we do not bother about those exceptions, in general. You 
must not have advance control of what people shall publish. 

The other method of suppression in England was to put men in 
prison for seditious writings. Sedition was very loosely defined. It 
meant anything which might stir up disaffection, which might turn the 
hearts of people against the king and his ministers and against other 
portions of the government; and you can see that almost any docu- 
ment to which judges objected could be called criminal under such a 
vague test. 

So the great question was whether the judges should pass on the 
criminality of the book or whether it should go to the jury. The 
judges insisted that it was for them, that all the jury could say was 
whether the author had written the book, but they were to say whether 
it was criminal or not. The English liberals said it was for the jury, 
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and the American group that brought about our independence agreed 
with the English liberals. 

They took a tremendous interest in those cases. We had a famous 
case in New York, the Zenger case, in 1735, where this great ques- 
tion came up, whether the criminality of an ordinary antiadministra- 
tion editorial attacking the colonial government of New York was a 
question for the judges or for the jury. Andrew Hamilton, the first 
man to be called a “Philadelphia lawyer,” came up to defend Zenger, 
and he overwhelmed the a and persuaded the jury to take the 
whole case into their own hands. 

All I want to say about this period is to quote what Andrew Ham- 
ilton told the jury about the need of free speech on political issues— 

It is a right which all freemen claim, to complain when they are hurt. They 
have a right publicly to remonstrate against the abuses of power in the streng- 
est terms, to put their neighbors upon their guard against the craft or open 
violence of men in authority, and to assert with courage the sense they have 
of the blessings of liberty and their resolution, at all hazards, to preserve it. 

This trial must have played a large part in the thinking of Ameri- 

sans who talked about their devotion to freedom of speech, at the time 
of the first amendment. Although they did not often say just what 
the phrase covered, they did, I believe, take it for granted that plain 
citizens ought to have a large share in the business of government 
through choosing, criticizing, and displacing legislators and high offi- 
cials; and that newspapers and pamphlets and oral discussion were 
essential to this control over their rulers. The colonists had also 
learned from the sedition trials that this essential power of the people 
to talk about political issues can be easily destroyed by their rulers 
unless the question of punishing talk is decided by plain citizens on 
a jury. 

And so through many diverse thinkers and many bitter struggles 
the idea of freedom of speech and the press had reached a maturity 
which fitted it to become law. It was embodied in the constitutions of 
nine States right after independence. And in 1791 in the Bill of 
Rights, at the head of the Bill of Rights, come the liberties that are 
closest to the inner life of man. 

What was the intent of the framers of the first amendment? Al- 
though they had no very clear idea as to what they meant by “the free- 
dom of speech or of the press,” we can be reasonably sure that the 
freedom which Congress was forbidden to abridge was, for them, the 
freedom which they believed they already had—what they had wanted 
before the Revolution and had ac quired through independence. 

In thinking about it—and here is where I differ with Mr. Meikle- 
john—in thinking about the first amendment, the framers took for 
granted the limitations which had been customarily applied in the 
day-to-day work of colonial courts. For instance, they could hardly 
have intended to wipe out suits for slander and libel. 

And they put into the Constitution the copyright clause. Every suit 
for infringement of copyright is, in a way, a restriction on freedom of 
the press. Here is a book that has been allowed to go out of print, but 
the copyright still exists. Perhaps the author is dead, but his family 
keeps it out of circulation. When the law forbids some other pub- 
lisher to print that book for 56 years, that is abridging freedom of the 
press. Yet that is in the Constitution along with the first amendment. 
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So I think there have to be some exceptions. I will say a little later 
what principles should govern those exceptions. 

They were setting up a new Federal Government of great potential 
strength, and (as in the rest of the Bill of Rights) they were deter- 
mined that it should not take away the freedoms which they then en- 
joyed in their 13 sovereign States. 

Not that the intention of the framers is conclusive as to the meaning 
of the first amendment. The idea (as the preceding discussion has 
shown) had been gradually molded in men’s minds by centuries of 
conflict. It was the product of a people, of whom the framers were 
merely the mouthpiece, and its significance was not fixed by their per- 
sonalities. Nor did the meaning of the amendment crystallize in 1791. 
Men at that time would probably have been horrified at the thought 
of protecting books by Darwin or Bernard Shaw. Even so, commerce 
for them did not include airplanes and radio, but it does now. In 
John Marshall’s wor ds, “we must never forget, that it is a constitution 
we are expounding.” 

The true meaning of freedom of speech seems to be this: One of the 
most cherished desires of many a human being is to think and express 
his thoughts to others—to speak out the truth that is in him. And 
one of the most important purposes of society and Government is the 
discovery and spread of truth as to facts and sound judgments as to 
subjects of general concern. Therefore, no problem about objection- 
able talk and books can be satisfactorily solved by men who think only 
of the risks from open discussion. It is indispensable for them to re- 
member that every restraint on speaking and printing hampers the 
important interest of individuals and society in open discussion, espe- 
cially when the views sought to be suppressed are unpopular and may 
be easily overlooked unless heard. 

True, some sacrifice of discussion is occasionally required. After 

careful balancing (and here I differ with Mr. Meiklejohn), the scales 
may tip in favor of other purposes of society than the spread of truth: 

for example, protection from internal disorder from foreign conquest. 

Nevertheless, it is essential that such careful balancing shall take place 
in the minds of the men who wield power and in the minds of private 
citizens, and that the great human and social values of open speech 
and an untrammeled press shall weigh very heavily in the scale. The 
first amendment gives binding force to this principle of political 
wisdom. 

It is profitable to look at events in the United States since the first 
amendents as illustrative of the varying ways in which the process of 
balancing was conducted in W ashington and among citizens at large 
whenever it was proposed to stifle objectionable opinions by law. The 
extent of freedom of speech at any given time has depended on the size 
of the weights at the two ends of the scales. At one end, the current 
estimate of the values proclaimed by the first amendment. At the 
other end, the current estimate of dangers from the particular sort of 
ideas to which a substatial portion of the c ommunity then objects. 

Accordingly, for each of the periods in our history I am going to re- 
view, two questions should be kept in mind: 

First, is there at this time a strong faith in the American tradition 
of open discussion? When we read contemporary newspapers and 
pamphlets or the debates in Congress on a restrictive law or the argu- 
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ments of prosecutors and judges, do we tind them expressing any con- 
tidence in the substantial capacity of the American people to sift good 
ideas from bad ideas through their own intelligence and commonsense ! 
And do they show awareness of the harmful consequences of suppres- 
sion, for instance, the possibility that when peace-table talk is made 
punishable the silenced minority will resort to violence instead of talk ¢ 
Lam not at all denving that despite these reasons for toleration some 
situations may require repressive measures. Our question is whether 
those reasons are thoroughly canvassed before such measures are en 
acted and during their enforcement. Or is very little said about the 
dangers from suppression and a great deal said about the dangers 
from talk ¢ 

I venture to say that if you read the Congressional Record, before the 
enactment of the Smith Act, you will find very little, indeed, about 
the values of free speech and a tremendous amount about the dangers 
from talk. 

The second question concerns the other end of the scales. Is the need 
for punishing discussion by law estimated satisfactorily? It is fool 
ish to shut our eyes against national perils, and a commoner harm is to 
see them enlarged by delirium. An adequate estimate of the need for 
suppression requires from citizens, legislators, judges, a determination 
to size up calmly the real dangers from talk. It requires a willingness 
to consider the effectiveness of weapons other than force for fighting 
bad ideas, such as skillful presentation of good ideas and remedying 
serious grievances. Are these qualities exhibited during the particular 
crisis? Or do we find denunciations, lurid predictions of disaster, and 
a panic-stricken zeal to nip detested doctrines in the bud ? 

The most notable strain on the first amendment before World War 
I came 7 years after its adoption. The possibility of war with France, 
the spread of its revolutionary doctrines in our midst, and the disas- 
trous operation of those doctrines abroad—facts that have a familiar 
sound today—led the Federalists to enact the Sedition Act of 1798. 
It punished with a fine of $2,000 and 2 years in prison false, scandalous, 
and malicious writings against the Government, either House of Con- 
gress, or the President, if intended to incite the hatred of the people 
against them or to stir up sedition, ete. 

Thus the act closely resembled the crime of seditious libel in the 
detested English prosecutions and the Zenger case. It punished 
writers merely because their opinions were disliked by the current 
yielders of power. It ignored the fact that “freedom of animad- 
version” (as Madison argued) is an essential part of the political 
process when men elect the Government. The act was bitterly re- 
sented as invading the liberty of the press. 

Although the act provided for liberal reforms of making truth a 
defense and letting the jury pass on criminality, convictions were 
easily obtained. Party newspapers and speakers today make state- 
ments as a matter of course in every political campaign much more 
violent than those for which editors and publishers were fined and 
imprisoned in 1799-1900. The Federalist administration did its best 
to suppress the four leading Jeffersonian newspapers as well as many 
smaller journals. : 

We regard the Sedition Act of 1798 as wholly unneeded. Yet most 
Federalists were then firmly convinced that they were stamping out 
a foreion menace from France and Napoleon fully as dangerous as 
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the foreign menace which confronts the United States today. A 
committee of the House told how successful France had been in in- 
filtrating other countries with her spies. Her conquest of Switzer- 
land was used (like the fate of Czechoslovakia in our time) as a fear- 
ful warning that our Nation would be a similar victim if we did not 
save ourselves by putting American citizens in prison. Washington 
declared the Sedition Act necessary to protect us from men— 

who acknowledge no allegiance to this country, and are poisoning the minds 
of our people, thus endeavoring to dissolve the Union. 

The act of 1798 did have one good provision. Like the last English 
censorship statutes, it expired by its own terms after 2 years. The 
Smith Act of 1940, the McCarran Act of 1954, the Communist Control 
Act of 1955, do not have any provision for their expiration. It is 
unfortunate that recent American sedition laws do not copy this pro- 
vision, which prevents legislation passed in an emergency from stay- 
ing on the statute book after the emergency has passed. Many legis- 
lators are reluctant to support the repeal of a sedition law which 
has worked badly; but they are too sensible to vote for its reenactment, 
if it has to come up for reenactment after its expiration. More 
thought, I venture to suggest, ought to be given by Congress today 
to the words of Justice Brandeis, “Only an emergency can justify 
repression” (Whitney v. California, 274 U.S. 357, at 377 (1927) ). 

Before the Sedition Act thus died, it ruined the Federalist Party 
and made Thomas Jefferson President in 1801. His first inaugural 
brought the Nation back to the first amendment : 

If there be any among us who wish to dissolve this Union, or to change its 
republican form, let them stand undisturbed, as monuments of the safety, with 
which error of opinion may be tolerated where reason is left free to combat it. 

For the next 60 years the issue of suppressing objectionable utter- 
ances arose only once. President Jackson in 1836 urged Congress 
to prohibit the transmission of Abolitionist publications through the 
mail, because they might cause slave insurrections. The firm hold 
which freedom of speech and press had on men’s hearts during the 19th 
century is shown by the fact that the suggested measure was opposed 
and killed by John C. Calhoun, the chief spokesman of the slaveowners. 

Calhoun denied that because the Government operates the mails, it 
can refuse to carry anything it dislikes regardless of the first amend- 
ment. 

The object of publication is circulation; and to prohibit circulation is, in ef- 
fect to prohibit publication. If Congress has the right to discriminate (as to) 
the mail (this), would subject the freedom of the press on all subjects com- 
pletely to its will and pleasure. 

Some private citizens were less tolerant. In 1837 mobs in Alton, 
Ill., four times threw the press of an Abolitionist newspaper into the 
Mississippi and finally shot the editor, Elijah P. Lovejoy. After- 
ward his friend, Edward Beecher, emphasized an aspect of freedom 
of speech which is often overlooked : 

We are more especially called upon to maintain the principles of free discus- 
sion in case of unpopular sentiments or persons, as in no other case will any 
effort to maintain them be needed. 

I want to say only one thing about the civil war. From the time 
hostilities began, Lincoln was seriously disturbed by northerners who 
were plotting to bring about acts interfering with the conduct of the 
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war, e. g., desertions, mob attacks on Union soldiers, and, later, resist- 
ance to ts draft. ‘Soon after Congress met, it created (July 21, 1861) 
the new crime of conspiracy— 

to overthrow * * * by force the Government of the United States * * * or to 
oppose by force the authority thereof, or by force to prevent, hinder, or delay 
the execution of any (Federal) law * * * 

This statute is now in the United States Code, as title 18, section 2584. 

All of our recent sedition laws raise this question: If it 1s a serious 
crime to conspire for the overthrow of the Government, is it also nec- 
essary to talk about overthrowing, to punish talking about overthrow- 
ing the Government? If you get around to doing anything or plot- 
ting anything, you can be punished under the 1861 statute. 

respectfully suggest that your committee might profitably con- 
sider whether this time-tried statute which brought us safely through 
the panic of 1873, the bad times of 1894, and the miseries of the great 
depression, does not adequately protect the Nation against any real 
dangers of revolution and other conspiracies for the actual use of 
force and violence to impede our Government. Is it perhaps the case 
that the Conspiracy Act of 1861 makes unnecessary all our recent 
peacetime sedition laws? 

A century and a quarter after the first amendment, the scope of 
freedom of ‘speech suddenly became a burning issue. It has stayed so 
ever since. It is not my task today to enter into current controversies. 
Hence I shall review only the next quarter century, from our entry 
into World War I on April 6, 1917, to our entry into World War II 
on December 7, 1941. The first stage of this period comprises 3 years, 
1917-20. 

Misfortunes never come singly. Problems of war are bad enough. 
It is very hard, in the agony of fighting, to keep working toward wise 
solutions of such unmilitary questions as peace aims through the 
fruitful formation of public opinion. Yet on top of all these prob- 
lems of war in 1917 were heaped almost immediately the problems of 
the Russian Revolution. Thus the traditions of free speech which 
had come down to us from Milton and Jefferson were subjected to a 
double strain. 

Without reviewing the statutes enacted during this war, I shall 
merely show what happened. By June 1919, 877 persons had been 
convicted for speaking and publishing. At least 35 were sentenced to 
prison for 20 years, and 58 for 10 up to 15 years. It became criminal 
to advocate heavier taxation instead of bond issues, to state the con- 
scription was unconstitutional while the Supreme Court had not yet 
held it valid, to say that the sinking of aise ant vessels was legal, to 
urge that a referendum should have preceded our declaration of war, 
to say that war was contrary to the teachings of Christ. Men were 
punished for criticizing the Red Cross and the YMCA. A State court 
in Minnesota held it a crime to discourage women from knitting by 
the remark, “No soldier ever sees these socks.” One judge sentenc ed 
a woman to 10 years in prison for writing, in a letter to the editor of 
the Kansas City Star, “I am for the people and the Government is for 
the profiteers,” because what was said to mothers, sisters, and sweet- 
hearts might lessen their enthusiasm for the war. 
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While this woman was getting tried, and the war was still on, 
this particular article was reprinted in the account of the trial by 
every large newspaper in the United States. 

All through the fighting these prosecutions and convictions were 
stifling discussion of war policies and peace aims when it was most 
needed. Nobody could know then that, after the armistice, some 
speakers would be let out by appellate courts and others gradually 
pardoned before serving their full time in a cell. 

When the fighting was over and the Germans were out of the way, 
the Russians and their numerous sympathizers in this country still re- 
mained. The flames of intolerance had soared too high for the armi- 
stice to extinguish them. Eagerness for restrictions spread from 
Congress to State legislatures. Statutes punishing “criminal syndi- 
calism” multiplied. An old New York law of 1902 enacted against 
anarchists and never used was suddenly revived and directed against 
Socialists, who are at the opposite pole of political thought. The 
Federal deportation statutes were amended to include Communists, 
and Attorney General Palmer seized thousands of peaceable aliens 
without warrants in one night. The tide of suppression reached its 
height on January 7, 1920, when the New York Assembly refused to 
seat five duly elected Socialist members. 

The careful balancing between the values of open discussion and 
the risks of it which I have presented as essential rarely took place 
between 1917 and 1920. 

It is the fashion nowadays to say that in 1917-20 the Nation was 
in little danger from heterodox discussion, and hence the eventual con- 
demnation of the suppressions during these years has no application 
to restrictions which will save us from the “real dangers” created by 
domestic Communists in our own time. Thus a lawyer who has done 
much to bring about recent sedition laws wrote in 1948: 


It is true that the dangers from subversive organizations at the time of World 
War I were much exaggerated (but) we are no longer in the days of T-model 


socialism. 

Chief Justice Vinson suggested in 1951 that the constitutionality of 
the Smith Act is not affected by what Holmes and Brandeis said about 
the desirability of freedom of speech for left-wing Socialists in 1920, 
because those agitators were not “any substantial threat to the safety 
of the community.” 

But that was not the way the authorities during the First World 
War and the Red Menace looked at the people they were suppressing. 
It was then almost a hopeless task to try to convince any solid citizen 
that the danger was small. A bomb exploded under the window of 
the Attorney General of the United States. Another bomb exploded 
at the corner of Wall Street between the New York Stock Exchange 
and J. P. Morgan’s office. The newspapers were filled with discoveries 
of great caches of arms and ammunition in cellars. A score of sedi- 
tion bills were introduced in the Senate and House and supported by 
lurid descriptions of the national peril if they were not passed. In 
the New York assembly, the men who expelled the five Socialist mem- 
bers described their party as “having the single purpose of destroying 
our institutions and Government.” 
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Reading what everybody now agrees about the panic-stricken alarm 
ists of 1920, I wonder what will be said 30 years from now about the 
alarmists of 1955. 

Fortunately, the vigorous protests of many old-fashioned Ameri 
cans between 1917 and 1920 kept the idea of free speech from wither 
ing away. Indeed, it got toughened by the struggle. The ablest 
among these men gave the idea the concrete expression which it badly 
needed. I will speak of only two of these. 

Justice Holmes, in the spring of 1919 when the first war cases reached 
the Supreme Court, succeeded in getting his colleagues to support 
unanimously his location of the boundary between speech which the 
Constitution protects and speech which can be punished under sedi 
tion laws: 

The question in every case is whether the words used are used in such cit 
cumstances and are of such a nature as to create a clear and present danger 
that they will bring about the substantive evils that Congress has a right to 
prevent. It is a question of proximity and degree (Schenck vy. United States, 
249 U.S. 47, at 52 (1919) ). 

Now, Mr. Meiklejohn thinks that test is wrong. I can merely say 
that if Justice Holmes had taken Mr. Meiklejohn’s test, the convie 
tion would have been affirmed just the same and Holmes would have 
been 1 of 2 dissenters, and the test adopted by the Court would 
have been very much farther away from Mr. Meiklejohn’s test than 
it was. 

Although this test of “clear and present danger” does not take 
care of all speech problems, it is a big advance. Bad acts are the 
main crime. Words may be infected when they are closely connected 
with bad acts. The Government does not need to wait until the bad 
acts begin to be committed, but they ought to be so close that there 

is no time for anything except forcible intervention. Words should 
no longer be punished ‘because they have a remote tendency to bring 
about bad acts somehow, like a revolution some time. Holmes ex- 
plained his position more fully while dissenting in the late autumn 
of 1919: 


I think that we should be eternally vigilant against attempts to check the 
expressions of opinions that we loathe and believe to be fraught with death, 
unless they so imminently threaten immediate interference with the lawful and 
pressing purposes of the law that an immediate check is required to save the 
country. * * * Only the emergency that makes it immediately dangerous to 
leave the correction of evil counsels to time warrants any exception to the sweep 
ing command, “Congress shall make no law. * * *” (Abrams v. United States, 
250 U. S. 616, at 680 (1919). of 

The word “emergency > I think is the key word, and if an emer- 
gency justifies restrictive legislation, that legislation ought to be 
planned to end with the emergency. 

In January 1920 Hughes immediately spoke out against the exclu 

sion of the five Socialists from the New York Assembly, and left for 
our use in the present crisis these wise words: 
If there was anything against these men as individuals, if they were deemed 
to be guilty of criminal offenses, they should have been charged accordingly. But 
I understand that the action is not directed against these five elected members 
as individuals but that the proceeding is virtually an attempt to indict a political 
party. This is not, in my judgment, American Government. 

This courageous action by Hughes made Americans realize how 
foolish their suppressions had been. They began to laugh. The 
tide turned. 
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The next 10 years, from 1920 to 1930, were a time of hope for free- 
dom of speech and press. Congress rejected all the peacetime sedition 
bills which had been urged upon it by Attorney General Palmer and 
others. By the Hawley Tariff Act in 1929, Congress transferred the 
ultimate decision whether imported books were obscene, or otherwise 
legally objectionable from the Customs to the United States courts. 
(I hope your committee will consider the possibility of a similar law 
for the mails, where the final say about liberty of the press is still in 
the hands of Government officials.) 

I am not going to speak more about these 10 vears except to say that 
the greatest victory for freedom of speech in my lifetime was won in 
1925, by Walter Heilprin Pollak in the Gitlow case. Hitherto, the 
Constitution had not prevented State legislatures from suppressing 
discussion as much as they pleased. The Supreme Court could not stop 
them because the first amendment applied only to Congress. True, the 
14th amendment in 1868 did say— 


nor shall any State deprive any person of * * * liberty * * * without due proc- 
ess of law * * *, 


Still, for the next 57 years it was doubtful whether “liberty” included 
liberty of speech and press. 

The opportunity to get the question settled arose when Benjamin 
Gitlow, a leftwing Socialist, was convicted under the New York Crimi- 
nal Anarchy Act of 1902 for publishing a somniferous pamphlet of 
variations on Marx’ Communist Manifesto of 1848. The conviction 
was sustained by the highest New York court, but Judge Cuthbert 
Pound dissented with Chief Judge Cardozo and said: 

Although the defendant may be the worst of men, the rights of the best of men 
are secure only as the rights of the vilest and most abhorrent are protected (Peo- 
ple v. Gitlow, 234 N. Y. 132, at 158 (1922) ). 

Pollak took the case to the United States Supreme Court and per- 
suaded the Justices to hold unanimously : 

Freedom of speech and of the press are among the fundamental personal rights 
and “liberties” protected from impairment by the States (Gitlow v. New York, 
268 U. S. 652, at 666 (1925) ). 

This decision made freedom of speech henceforth as safe from State 
governments under the 14th amendment as it is from the National 
Government under the first. How safe isthat? This is the main ques- 
tion you gentlemen have made up your minds to answer. 

The last stage of the period before World War II began on 
February 3, 1930, when President Hoover appointed Charles Evans 
Hughes as Chief Justice of the United States. Now the Supreme 
Court struck down one State suppression after another. In such 
cases, the judicial opinions of Hughes and his associates gave increas- 
ing clearness and richness to the idea of free speech. 

However, the impulses toward suppression were also growing before 
we entered the Second World War. In 1940 Congress passed by over- 
whelming votes the Smith Act, the first peacetime sedition law since 
the detested act of 1798. It contains practically everything which 
Attorney General Palmer wanted at the height of the Red Menace. 
The Smith Act was plainly actuated by the emergency of the fall of 
France and the Russo-German alliance. 

But unlike the Sedition Act of 1798, it was not framed to end with 
the emergency. I hope that your committee will reconsider the Smith 














SECURITY AND CONSTITUTIONAL RIGHTS 33 


Act and ask whether all of its provisions belong in a permanent law. 
During such a reconsideration, it would be wise to examine afresh the 
actual dangers from bad talk and balance them against the dangers 
from suppression and the great values of open discussion. No such 
careful balancing, the Congressional Record will show, took place 
during the 1940 debates on the Smith Act. I think it would be worth 
while to have one of your research men count the number of lines in 
the debates on the Smith Act devoted to freedom of speech and the 
number of lines devoted to the dangers from domestic Communists. 
In this connection, as I have already ventured to suggest, you will 
naturally keep in mind the fact that the Conspiracy Act of 1861 1s 
constantly available as a safeguard against any real dangers trom 
violent revolution; and you may see fit to ask whether anything more 
is needed during the years immediately ahead. 

The Smith Act was aimed at Communists, but the anxiety of 
Congress did not stop there. In 1938, the House of Representatives 
established a Committee on Un-American Activities, the precursor 
of two Senate investigating committees and similar bodies in many 
State legislatures. These committees concerned themselves to a large 
extent with so-called Communist-front organizations and other 
groups which were termed “subversive.” The word does not appear in 
any Federal statute. 


These groups have an important relationship to freedom of speech 
and assembly, so I hope you will not object if I close my statement by 
speaking of that relationship at some length. I am not defending any 
particular group or any particular individual. I simply want to make 
it clear my view that the problem of these groups is a very important 
phase of freedom of speech and discussion. It is not just a matter for 
individuals. 

First I should like to point out that discussion through organiza- 
tions is one of the leading traditions of American life. We have 
always valued the possibility of freely forming associations for all 
sorts of purposes—religious, political, social, and economic. We are 
a Nation of joiners. 

De Tocqueville commented on this a century ago: 

Americans of all ages, all conditions and all dispositions constantly form asso- 
ciations * * *, They have not only commercial and manufacturing companies in 
which all take part, but associations of a thousand other kinds, religious, moral, 
serious, futile, extensive or restricted, enormous or diminutive. If it be pro- 
posed to advance some truth or to foster some feeling, they form a society. 

The most natural privilege of man next to the right of acting for himself is 
that of combining his exertions with those of his fellow creatures and of acting in 
common with them. I am therefore led to conclude that the right of association 
is almost as inalienable as the right of personal liberty. No legislator can attack 
it without impairing the very foundation of society. 

If we look back over our national history, we see that many of the 
most significant political and social changes began with the efforts 
of some small informal group disliked by the ordinary run of citizens. 
The abolition of slavery grew out of Garrison’s Anti-Slavery Society 
and similar associations. The 19th amendment is the culmination of 
the activities of a few unpopular women in the middle of the last 
century. The popular election of Senators, the Federal income tax, 
and several other reforms largely originated with the Grangers an:l 
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the Populists. American political, social, and economic institutions 
have developed to a very large extent through the interaction of prop- 
agandist groups. It was not just the soapbox orator, the single author. 
Of course, many of these groups, like many individual talkers and 
writers, have supported undesirable or futile causes that came to noth- 
ing. The big point is that the appearance of a group favoring one side 
of an issue often aroused a group of opponents, and the public profited 
from its opportunity to judge between the competing presentations of 
both sides of an important national problem. Freedom of speech 
under the first amendment has always meant more than the liberty of 
an isolated individual to talk about his ideas or put them into print. 
From the very beginning, freedom of speech involved the liberty of a 
number of individuals to associate themselves for the advocacy of a 
common purpose, 

Thus freedom of speech and freedom of assembly fit into each other. 
They are both related to the possibility of petitioning Congress and 
the State legislatures for redress of grievances, which is only part of 
the wider freedom to submit the views of the individual or the group 
to the people at large for judgment. No doubt, signers to the petitions 
and other documents emanating from groups are usually obtained by 
correspondence and their statements are framed by correspondence; 
there is very little meeting in a room as in the old days. Yet the word 
“assembly,” in our Constitution embraces this modern method of ac- 
complishing the result which the framers had in mind. 

It is the Constitution we are interpreting. We cannot be picayune. 

‘Take the clause under which you operate which says that a Senator is 
not liable “for any Speech or Debate in either House.” It includes a 
printed committee report. Does it mean that you have to be on the 
floor of the Senate? No, you are protected here in this room in the 
Senate Office Building; and you are protected in Boston or San Fran- 
cisco, if you are sitting in a hearing. The Constitution is not in- 
terpreted in a picayune fashion. So freedom of assembly means 
freedom to assemble through the mails and the telephone as well as 
freedom to meet ina a as we are doing here today. 

It may be argued, however, that the so-called Communist-front 
organizations present an entirely new problem because they have ob- 
jectionsble purposes and include objectionable persons in their memi- 

bership. This brings me to my second point. It has always been true 
of a great many propagandist organizations that their purposes were 
denounced by numerous law -abiding citizens and that their member- 
ships included some extremists whose actions or ideas were open to 
serious adverse criticism. The books are full of denunciations by 
prominent citizens of Abolitionists, women suffragists, labor unions, 
Populists, ete. 

The membership situation is much the same now as it has always 
been. Propagandist organizations are not likely to be made up of men 
and women with conventional ideas. The ver y nature of a propa- 
gandist organization is that it wants to change something; obviously, 
then, it is likely to be made up of the kind of people who do want 
change. Such people vary a good deal. The core of the propagandist 
organization often consists of those whom Woodrow Wilson described 
as “forward-looking men and women,” who disagree with the com- 
placency of the ordinary run of citizens about some issue but still 
are fairly moderate in the changes they desire and so do not seriously 
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offend their neighbors. Yet these are rarely the only members of a 
propagandist organization; it is likely also to include what Tieden 
Roosevelt called the lunatic fringe. The organizations opposed to 
slavery had members who urged violations of law, such as rescuing 
fugitive slaves and transporting them to Canada on the underground 
railway. Some of them even favored or partic ipated in the attempt 
of John Brown to start a slave rising in Virginia. Time and again 
the whole labor movement has been denounced as lawless because 
some unionists undoubtedly engaged in violence against their em- 
ployers and nonunion workers. Saloons were smashed by some pro- 
hibitionists, like Carrie Nation. It is plain that there is nothing new 
in the adherence to extremists to organizations with desirable or at 
least legitimate purposes. 

Hence, we should not be surprised or frightened if some contem- 
porary organizations for upholding the rights of minorities attract 
some members who are more in sympathy with communism than the 
rank and file of the organization like. It is equally possible that or- 
ganizations for upholding free speech or a fair trial or other funda. 
mental constitutional rights may attract extremists whose interest is 
not in constitutional rights but in getting a C ommunist off. In short, 
it is inevitable that the membership of organizations formed to bring 
about change should include some persons who want a great deal of 
change. 

[t is sometimes assumed that the moderate members of an organiza- 
tion always have an obligation to oust the extremists or else resign 
themselves. But this is by no means plain. Throughout the history 
of this country, the prop: agandist organizations which I have been de- 
scribing were engaged in a hard fight against determined opponents. 
Their chances of winning this fight would clearly have been weakened 
if they had also waged an internal war with their own extremists or 
if moderates had got out and stopped supporting the cherished pur- 
pose of the organization. The practical question must have arisen 
hundreds of times: Was it better to put up with the extremists and 
continue the fight for an important cause, or disrupt the organization 
and probably kill the cause ? 

There are many important public questions to be settled in this 
country today, on which honest and reasonable men differ and much 
can be said on both sides. They cannot be wisely decided unless opin- 
ion-forming organizations on one side are as free to present their 
views as are those on the other side. 

Now, suppose that legitimate purposes of the organizations on one 
side happen to coincide more or less with the views of active sup- 
porters of the Soviet Union. If the Government makes that fact a 
reason for crippling those organizations in various ways, then those 
on the other side will pretty much have everything their own way. 
Insofar as there are errors in the arguments the organizations on the 
other side present, it will be very difficult for those errors to be com- 
bated by reason when the Government silences a large number of 
potential opponents. Thus the danger of unwise decisions on public 
issues is increased. What kind of a boxing match would it be where 
the referee was constantly tripping up one ‘of the fighters ? 

Take, for instance, the question of the admission of the mainland 
Government of China to the United Nations and whether it should be 
recognized by the United States. I have not any opinion to express. 
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It is not a matter on which I have any qualifications to judge. My 
point is that those are important questions. It is desirable to have 
discussions on both sides. Yet if any group wants Communist China 
admitted to the U. N., it coincides with Soviet Russia and it is liable 
to be suppressed. In that way we may not get the proper judgment 
on this important question. However it is decided, it ought to be de- 
cided after great deliberation. 

Therefore, I hope that your committee will consider how much the 
values arising from freedom of speech and liberty of the press are 
impaired by widespread governmental attacks on opinion-forming or- 
ganizations. I am speaking only of organizations which are not 
charged with any violations of the criminal law. The idea is to con- 
demn an organization because of the objectionable ideas or conduct of 
its extremists and thus make it difficult for the moderates in the or- 
ganization to accomplish their basic purpose. Hence there is a tre- 
mendous temptation to make the presence of extremists the excuse for 
outlawing an organization when the real reason for getting rid of it is 
not fear of the extremsts but hatred of the legitimate purposes. The 
organization is suppressed, not because it might promote a revolution 
but because it might win elections and produce legislation. 

Anything can happen when people get started on this business of out- 
lawing groups, not for any crimes committed by either the group or any 
of its members, but for having some vaguely bad ideas or some vaguely 
bad members. 

My statement ends at Pearl Harbor. As in the First World War, we 
were faced with two staggering sets of problems. Again we had to 
defend ourselves against German military might, and the Japanese 
too; again we were perplexed by the revolutionary rulers of Russia. 
Yet this time there were very few prosecutions for the expression of 
opinions. We avoided the mistakes of the First World War. We 
preserved free speech. And we were victorious. 

In 1920, Hughes, in a speech at Harvard Law School, wondered— 
whether constitutional government as heretofore maintained in this Republic 
could survive another great war even victoriously waged. 

Yet this prediction was to prove utterly false in World War II. This, 
I believe, was because the Nation was facing calmly and courageous! 
the greatest danger it had confronted since General Lee marched sout 
from Gettysburg. Freedom of speech belongs to a people which is 
free from fear. 

Senator Henntnes. Thank you very much, Professor Chafee. We 
are most grateful to you for having come here this morning. 

(The full text of Professor Chafee’s statement is as follows :) 


STATEMENT OF ZECHARIAH CHAFEE, JR., CAMBRIDGE, MASS., BEFORE THE Sus- 


COMMITTEE ON CONSTITUTIONAL RIGHTS OF THE COMMITTEE ON THE JUDICIARY 
OF THE UNITED STATES SENATE 


THE GROWTH OF FREEDOM OF SPEECH AND LIBERTY OF THE PRESS 


Senator Hennings, Senator O’Mahoney, and Senator Langer, my name is 
Zechariah Chafee, Jr. I was born in Providence, R. I., and live in Cambridge, 
Mass. A member of the Rhode Island Bar, I have taught law at Harvard Law 
School since 1916. My courses there have comprised equity, negotiable instru- 
ments and banking law, trademarks and unfair competition. In 1950 I beceme 
a university professor, not attached to any Harvard department, and since 
then, in addition to law school courses, I have lectured to undergraduates about 
copyright and about fundamental human rights. I have published many books 
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and articles on all these subjects, including five books on freedom of speech and 
the press. Besides occasionally advising practitioners on problems of equity, 
trademarks and negotiable instruments, I have participated in several cases in 
the United States Supreme Court and elsewhere involviug freedom of speech 
and religion, but always as a friend of the court. Never have I been retained 
or paid by any individual or private organization for work involving civil liber- 
ties, becavse I wish to consider only the interest of the public when I speak or 
write on such matters. I was consultant for the Wickersham Commission in 
1929-31 to report on the third degree and other forms of lawless enforcement 
of law. In 1947-48 I served as a member of the United Nations Subcommission 
on Freedom of Information and of the Press, and was one of tive United States 
delegates to the United Nations Conference on Freedom of Information in 1948, 
at Geneva. Also I was draftsman of the Federa: Interpleader Act ef 1936 
(now incorporated in the Judicial Code), under which millions of dollars in con- 
flicting claims against insurance companies and other corporations have been 
expeditiously adjusted. My chief activity, outside of teaching and scholarship, 
has been serving for 40 years as a director of B. I. F. Industries, Inc., a man- 
ufacturing business in Providence, which at various times has done important 
work for the Government. 

In short, I am one of the large number of old-fashioned Americans trying to do 
their own jobs as well as they can, who care a good deal about our Bill of Rights 
and about maintaining American traditions of kindness, tolerance, and freedom. 
We like the kind of country in which we grew up, and we want it to stay that 
kind of country for our children and our grandchildren. 

I am very grateful to you for this opportunity to talk about the growth of 
freedom of speech and liberty of the press, which stand at the head of the Bill 
of Rights. 

Human beings do not instinctively desire to live in a community where freedom 
of speech prevails. Instead, they long for a unified society. Even sophisticated 
men feel a strong exhilaration when they march in a procession which keeps per- 
fect step with everybody singing in unison. Distate is a common initial reaction 
to anybody who is very different from the general run. It is natural for us to 
feel hostility toward anybody who expresses unfamiliar opinions or views which 
we intensely dislike. 

Through many centuries of bitter experience of the effects of intolerance and 
after much thinking, men convinced themselves that they ought to master such 
impulses and adopt the opposite policy of giving a very wide latitude for the 
expression of diverse statements of fact and belief. In this way human beings 
would lead happier, richer lives, and the society which they composed would 
follow wiser and more fruitful courses and possess the capacity of reshaping 
itself in order to meet new needs. 

At the outset I wish to present three basic reasons for safeguarding and 
strengthening free speech and a free press in the United States. 

First, the longing to spread his ideas is deep-seated in many citizens. They 
would rather talk than eat. To deny them the possibility of expressing the 
truth as they see it is worse than taking away their property or putting them in 
jail. Of all liberties, it is for them the one that matters most. 

Second, free speech and a free press do not exist merely for the individuals 
who speak and write; they also bring great benefits to the community. One of 
the purposes for which society exists, just as much as for the maintenance of 
order, is the discovery and spread of truth. The first amendment, as Learned 
Hand says— 


presupposes that right conclusions are more likely to be gathered out of a multi- 
tude of tongues, than through any kind of authoritarian selection. To many this 
is, and always will be, folly; but upon it we have staked our all. 


The greatest value of freedom of speech is not to the minority who want to talk, 
but to the majority who often do not want to listen. 

Finally, with free speech and a free press we get a much better kind of country. 
As the years go by, this argument weighs more with me than any other. The 
persistent enforcement of sedition laws and other kinds of suppression of thought 
requires spies and informers and creates an atmosphere of suspicion and timidity. 
On the other hand, you make men love their government and their country by 
giving them the kind of government and the kind of country that inspire respect 
and love: a country that is free and unafraid, that lets the discontented talk in 
order to learn the causes for their discontent and end those causes, that refuses 
to impel men to spy on their neighbors, that protects its citizens vigorously from 
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harmful acts while it leaves the remedies for objectionable ideas to counter- 
argument and time. 


There is an old story of a liberated slave who met his former master on the 
street. The master asked, 


“Are you as well off as before you were free?” 


The Negro admitted that his clothes were frayed, his house leaked, and his meals 
were nothing like the food on the old plantation. 


“Well, wouldn’t you rather be a slave again?’ 


“No, massa. There’s a sort of 
looseness about this here freedom that I likes.” 


Freedom of speech and press were drastically limited in England in the cen- 
turies before independence, during which many of our ancestors came to these 
shores. There were two methods of restriction which they especially detested, 
and I feel sure that their desire to avoid these two kinds of suppression in this 
country did much to shape the ideas which they embodied in the first amendment. 

The greatest threat to liberty of the press in England was the systematic cen- 
sorship. Every book and pamphlet had to be submitted to a government offi- 
cial before publication. He did not merely delete offending passages like a mod- 
ern censor in Russia. He had to license the whole expressly before it could 
lawfully be sold and read. Imported books must be similarly approved. In 
spite of the eloquent protests of John Milton, this system of licensing went right 
on through great alterations of government—from the King to Parliament and 
back to a King. At last in 1694 Parliament refused to reenact the law and cen- 
sorship died in England. Shortly afterwards, it disappeared from our colonies. 

This termination of the censorship strongly affects the meaning of the first 
amendment. However widely men disagree about other restrictions on speech, 
almost everybody recognizes that “the freedom of the press” would be uncon- 
stitutionally abridged by censorship of books, pamphlets, magazines, or news- 
papers. Except perhaps in very special situations like preventing newspaper 
disclosure of military secrets during a war, the Government must not put any 
previous restraint upon printed matter. It cannot lessen licentiousness by 
licensing. No matter how much the Government objects to what an editor puts 
into his newspaper, it must wait until after he prints it before proceeding 
against him. Even then, it can only imprison the man; it cannot stop what he 
has said from reaching the public. 

However, high officials in the British Government soon found a new weapon 
for controlling the expression of political views to which they objected. This 
consisted in getting authors and printers imprisoned for the crime of seditious 
libel. That crime consisted in publishing written or printed matter with a 
“seditious” intent, which was very vaguely defined by the judges. It might in- 
clude the intent to excite subjects to attempt the alteration of any matter in 
the state otherwise than by lawful means, or to raise discontent or disaffection 
among the King’s subjects. Such loose language might easily be applied to any 
adverse criticism of government officials or policies, and prosecutions were fre- 
quently brought for what we should consider mild antiadministration editorials. 

The outcome of the 18th century sedition prosecutions turned largely on two 
controversial legal doctrines. In the first place, conviction was made much 
easier because true criticism of the Government could be punished as well as 
false. The law said, “The greater the truth, the greater the libel.’”’ Second, 
the courts permitted the jury to determine only one question—whether the de- 
fendant had actually written, printed, or published the book (or pamphlet or 
newspaper) and so was responsible for it. But the trial judge was empowered 
to decide the more important question of whether the printed matter at issue 
was “seditious.” This gave him a wide scope to condemn political views which 
he happened to dislike. Defense lawyers and English liberals argued against 
this doctrine in vain. 

The colonists in America took an enormous interest in this controversy about 
prosecutions for political opinions. The party which ultimately won our inde- 
pendence was strongly on the side of the juries and the English liberals. Several 
of the writers whom the Government sought to suppress, like John Wilkes, were 
very popular in America because they were warm sympathizers with the colonies 
in our quarrels with the British Government over taxes. Furthermore, the 
colonists had long possessed a large measure of self-government and eagerly 
engaged in discussion about their officials, firmly believing that they ought to be 
made accountable to the people. The principle that governments derive “their 


just powers from the consent of the governed” obviously requires plenty of talk 
Finally, if the British Government suc- 


in order to reach consent or its opposite. 
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ceeded in suppressing distasteful political discussion at home, royal governors 
might soon take the same course in America. The determination of the colonists 
to hold on to their right to speak up was strengthened by memories of the famous 
Zenger case on our own shores, in which the attempt of an arbitrary governor 
to choke liberty of the press had been defeated by a jury. 

John Peter Zenger printed and edited an antiadministration newspaper in New 
York City. The royal governor and his council set out to suppress it. Four 
issues were publicly burned. Zenger was arrested and locked up for nearly 10 
months. Yet his paper continued to appear every Monday, for instructions about 
managing it were given by him to his wife through a hole in the door of the prison. 

In April 1735, Zenger was brought to trial for the crime seditious libel be- 
cause of various articles in his journal which attacked ihe governer. The two 
New York lawyers cugaged to defend him promptly zot disbarrec. So his friencas 
brought in Andrew Hamilton, “a Philadelphia lawyer,” who had much to do 
with building Independence Hall. From start to finish Hamilton made the im- 
portance of open political discussion his main theme. There was not the slightest 
doubt that Zenger had printed the objectionable articles. So Hamilton’s only 
hope was to persuade the jury that they were not criminal. Yet the English 
rules of law would not allow the jury to consider that question at all, and the 
judges were almost certain to decide it in favor of the governor. Consequently, 
Hamilton urged the jury to brush aside the English rules as relies of a tyran- 
nical age, which had no place in America. The judges collapsed under his elo- 
quence and the jury acquitted Zenger amid huzzas in the hull which was crowded 
with people. 

Especially important for an understanding of the first amendment is what 
Andrew Hamilton told the jury about the need for free speech on political issues : 
“It is a right which all freemen claim, to complain when they are hurt. They 
have a right publicly to remonstrate against the abuses of power in the strong- 
est terms, to put their neighbors upon their guard against the craft or open 
violence of men in authority, and to assert with courage the sense they have 
of the blessings of liberty and their resolution, at all hazards, to preserve it.” 

The Zenger trial, accounts of which kept getting reissued on both sides of 
the Atlantic, and the English prosecutions just before our Revolution must have 
played a large part in the thinking of Americans who talked about their devo- 
tion to freedom of speech. Although they did not often say just what the phrase 
covered, they did, I believe, take it for granted that plain citizens ought to 
have a large share in the business of government through choosing, criticizing, 
and displacing legislators and high officials; and that newspapers and pamphlets 
and oral discussion were essential to this control over their rulers. The colonists 
had also learned from the sedition trials that this essential power of the people 
to talk about political issues can be easily destroyed by their rulers unless the 
question of punishing talk is decided by plain citizens on a jury. 

And so through many diverse thinkers and many bitter struggles the idea of 
freedom of speech and the press had reached a maturity which fitted it to become 
fundamental law. Soon after independence, nine States recognized liberty of 
the press in their constitutions and Pennsylvania also declared that ‘‘the people 
have a right to freedom of speech * * *.” State ratifying conventions deplored 
the absence of these rights from the National Constitution of 1787, but were 
satisfied by the promise that they would soon be embodied in it by the amending 
process. Madison’s persistence made the First Congress carry out this promise 
promptly. On December 15, 1791, the Bill of Rights went into effect. It is more 
than an accident that the first place was given to the liberties which are closest 
to the inner life of man. 

Before American independence, as the preceding discussion has shown, freedom 
of speech and the press was a principle of political wisdom. When it was em- 
bodied in the first amendment and, earlier or later, in the constitutions of all our 
States, it became in addition a principle of law—a barrier against governmental 
action. Now it was a boundary around discussion which legislators and officials 
must not cross. This boundary had to be fixed with considerable precision—no 
easy task. 

Difficulties would be avoided if the words “Congress shall pass no law * * *” 
meant just what they said. Then every act which restricts thinking, talking, 
and printing would be unconstitutional. My old friend Alexander Meiklejohn 
will probably go far in that direction today. A good deal of what he says is to 
me wise policy rather than an accurate demarcation of the constitutional bound- 
ary. It is sound advice as to what Congresses and Presidents should do outside 
the boundary. Nevertheless, if they choose to disregard this wise policy, they 
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will not in all cases be stopped by the Supreme Court. The Court has repeatedly 
rejected an absolutist interpretation of the first amendment. Thus the late Chief 
Justice Vinson said in the Dennis case: “Both the majority of the Court and the 
dissenters in particular cases have recognized that this is not an unlimited, quali- 
fied right, but that the societal value of speech must, on occasion, be subordinated 
to other values and considerations.” 

What was the intent of the framers of the first amendment? Although they 
had no very clear idea as to what they meant by “the freedom of speech or of 
the press,” we can be reasonably sure that the freedom which Congress was for- 
bidden to abridge was, for them, the freedom which they believed they already 
had—what they had wanted before the Revolution and had acquired through inde- 
pendence. In thinking about it, they took for granted the limitations which had 
been customarily applied in the day-to-day work of colonial courts. For instance, 
they could hardly have intended to wipe out suits for slander and libel. Now, 
they were setting up a new Federal Government of great potential strength, and 
(as in the rest of the Bill of Rights) they were determined that it should not 
take away the freedoms which they then enjoyed in their 13 sovereign States. 

Not that the intentions of the framers is conclusive as to the meaning of the 
first amendment. The idea (as the preceding discussion has shown) had been 
gradually molded in men’s minds by centuries of conflict. It was the product of 
a people of whom the framers were merely the mouthpiece and its significance 
was not fixed by their personalities. Nor did the meaning of the amendment 
crystallize in 1791. Men at that time would probably have been horrified at the 
thought of protecting books by Darwin or Bernard Shaw. Even so “commerce” 
for them did not include airplanes and radios, but it does now. In John Marshall's 
words, “we must never forget that it is a constitution we are expounding.” 

The true meaning of freedom of speech seems to be this: One of the most 
cherished desires of many a human being is to think and express his thoughts 
to others—to speak out the truth that isin him. And one of the most important 
purposes of society and government is the discovery and spread of truth as to 
facts and sound judgments as to subjects of general concern. Therefore, no 
problem about objectionable talk and books can be satisfactorily solved by men 
who think only of the risks from open discussion. It is indispensable for them 
to remember that every restraint on speaking and printing hampers the two 
important interests of individuals and society in open discussion, especially 
when the views sought to be suppressed are unpopular and may be easily over- 
looked unless heard. 

True, some sacrifice of discussion is occasionally required. After careful bal- 
ancing, the scales may tip in favor of other purposes of society than the spread 
of truth; for example, protection from internal disorder or foreign conquest. 
Nevertheless, it is essential that such careful balancing shall take place in the 
minds of the men who wield power and in the minds of private citizens, and that 
the great human and social values of open speech and an untrammeled press 
shall weigh very heavily in the scale. The first amendment gives binding force 
to this principle of political wisdom. 

It is profitable to look at events in the United States since the first amend- 
ment as illustrative of the varying ways in which the process of balancing was 
conducted in Washington and among citizens at large whenever it was proposed 
to stifle objectionable opinions by law. The extent of freedom of speech at any 
given time has depended on the size of the weights at the two ends of the scales. 
At one end, the current estimate of the values proclaimed by the first amend- 
ment; at the other end, the current estimate of the dangers from the particular 
sort of ideas to which a substantial portion of the community then objects. 

Accordingly, for each of the periods in our history I am going to review, two 
questions should be kept in mind: 

First, is there at this time a strong faith in the American tradition of open 
discussion? When we read contemporary newspapers and pamphlets or the de- 
bates in Congress on a restrictive law or the arguments of prosecutors and 
judges, do we find them expressing any confidence in the substantial capacity 
of the American people to sift good ideas from bad ideas through their own in- 
telligence and commonsense? And do they show awareness of the harmful 
consequences of suppression, for instance, the possibility that when peaceable 
talk is made punishable the silenced minority will resort to violence instead of 
talk? I am not at all denying that despite these reasons for toleration some 
situations may require repressive measures. Our question is whether those 
reasons are thoroughly canvassed before such measures are enacted and during 
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their enforcement. Or is very little said about the dangers from suppression 
and a great deal said about the dangers from talk? 

The second question concerns the other end of the scales. Is the need for 
punishing discussion by law estimated satisfactorily? It is foolish to shut our 
eyes against national perils, and a commoner harm is to see them enlarged by 
delirium. An adequate estimate of the need for suppression requires from 
citizens, legislators, judges, a determination to size up calmly and wisely the 
real dangers from talk. It requires a willingness to consider the effectiveness 
of weapons other than force for fighting bad ideas, such as skillful presentation 
of good ideas and remedying serious grievances. Are these qualities exhibited 
during the particular crisis? Or do we find denunciations, lurid predictions of 
disaster, and a panic-stricken zeal to nip detested doctrines in the bud? 

The most notable strain on the first amendment before World War I came 7 
years after its adoption. The possibility of war with France, the spread of its 
revolutionary doctrines in our midst, and the disastrous operation of those doc- 
trines abroad—facts that have a familiar sound today—led the Federalists to 
enact the Sedition Act of 1798. It punished with a fine of $2,000 and 2 years in 
prison false, scandalous, and malicious writings against the Government, either 
House of Congress, or the President, if intended to incite the hatred of the people 
against them or to stir up sedition, etc. 

Thus the act closely resembled the crime of seditious libel in the detested 
English prosecutions and the Zenger case. It punished writers merely because 
their opirions were disliked by the current wielders of power. It ignored the 
fact that “freedom of animadversion” (as Madison argued) is an essential part 
of the political process when men elect the Government. The act was bitterly 
resented as invading the liberty of the press. 

Although the act provided for liberal reforms of making truth a defense and 
letting the jury pass on criminality, convictions were easily obtained. One expert 
has observed that party newspapers and speakers today make statements as a 
matter of course in every political campaign much more violent than those for 
which editors and publishers were fined and imprisoned in 1799-1800. The 
Federalist administration did its best to suppress the four leading Jeffersonian 
newspapers as well as many smaller journals. 

We regard the Sedition Act of 1798 as wholly unneeded. Yet most Federalists 
were then firmly convinced that they were stamping out a foreign menace from 
France and Napoleon fully as dangerous as the foreign menace which confronts 
the United States today. A committee of the House told how successful France 
had been in infiltrating other countries with her spies. Her conquest of Switzer- 
land was used (like the fate of Czechoslovakia in our time) as a fearful warning 
that our Nation would be a similar victim if we did not save ourselves by putting 
American citizens in prison. Washington declared the Sedition Act necessary 
to protect us from men “who acknowledge no allegiance to this country, and 
are poisoning the minds of our people, thus endeavoring to dissolve the Union.” 

The act of 1798 did have one good provision. Like the last English censor- 
ship statutes, it expired by its own terms after 2 years. Unfortunately, recent 
American sedition laws do not copy this provision, which prevents legislation 
passed in an emergency from staying on the statute book after the emergency 
has passed. Many legislators are too timid to support the repeal of a sedition 
law which has worked badly, but they are too sensible to vote for its reenact- 
ment. More thought, I venture to think, ought to be given by Congress today 
to the words of Justice Brandeis, “Only an emergency can justify repression”’ 
( Whitney v. California, 274 U. S. 357 (1927). 

Before the Sedition Act thus died, it ruined the Federalist Party and made 
Thomas Jefferson President in 1801. His first inaugural brought the Nation 
back to the first amendment: “If there be any among us who wish to dissolve 
this union, or to change its republican form, let them stand undisturbed, as 
monuments of the safety with which error of opinion may be tolerated where 
reason is left free to combat it.” 

For the next 60 years the issue of suppressing objectionable utterances arose 
only once. President Jackson in 1836 urged Congress to prohibit the trans- 
mission of Abolitionist publications through the mail, because they might cause 
slave insurrections. The firm hold which freedom of speech and press had on 
men’s hearts during the 19th century is shown by the fact that the suggested 
measure was opposed and killed by John C. Calhoun, the chief spokesman of 
the slave owners. 

Calhoun denied that because the Government operates the mails, it can 
refuse to carry anything it dislikes regardless of the first amendment. “The 
object of publication is circulation; and to prohibit circulation is, in effect 
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to prohibit publication. If Congress has the right to discriminate [as to] the 
mail, [this] would subject the freedom of the press on all subjects completely 
to its will and pleasure.” 

Some private citizens were less tolerant. In 1837 mobs in Alton, IIL, four 
times threw the press of an Abolitionist newspaper into the Mississippi and 
finally shot the editor, Elijah P. Lovejoy. Afterwards his friend Edward 
Beecher, emphasized an aspect of freedom of speech which is often overlooked : 
“We are mure especially called upon to maintain the principles of free dis- 
cussion in case of unpopular sentiments or persons, as in no other case will 
any effort to maintain them be needed.” 

The Civil War caused the only widespread suppression of speech in this country 
during the 19th century. From the time hostilities began, Lincoln was seriously 
disturbed by northerners who were plotting to bring about acts interfering with 
the conduct of the war, e. g., desertions, mob attacks on Union soldiers, and, later, 
resistance to the draft. Soon after Congress met, it created (July 21, 1861) 
the new crime of conspiracy “to overthrow * * * by force the Government of 
the United States * * * or to oppose by force the authority thereof, or by 
force to prevent, hinder, or delay the execution of any [Federal] law * * *” 
This statute is now in the United States Code, as title 18, section 2384. 

I respectfully suggest that your committee might profitably consider whether 
this time-tried statute which brought us safely through the panic of ’73, the 
bad times of 94, and the miseries of the great depression, does not adequately 
protect the Nation against any real dangers of revolution and other conspiracies 
for the actual use of force and violence to impede our Government. Is it perhaps 
the case that the Conspiracy Act of 1861 makes unnecessary all our recent peace- 
time sedition laws? 

During the months between the attack on Fort Sumter and the enactment 
of this statute, there were undoubtedly substantial dangers to the Union from 
active disloyalists, especially in Maryland and other border States. Lincoln 
was too busy to deal with this problem himself, so he gave a free hand to mili- 
tary officers. They began arresting civilians all over the North as they pleased 
and locked them up in forts and military prisons. Unfortunately, Lincoln al- 
lowed these arbitrary arrests to continue for years. Most prisoners were not 
tried at all. A few got convicted by a tribunal of soldiers. 

Although this policy was aimed at active disloyalists, it did not stop there. 
Zealous subordinates undertook to silence mere sympathizers with the Con- 
federacy and sincere advocates of ending the bloodshed by negotiated peace. Gen- 
eral Burnside, while in charge of Ohio, Indiana, and Illinois, announced in April 
1, 1863, “The habit of declaring sympathy for the enemy will not be allowed.” 
In June, he declared it unlawful to publish or circulate books and newspapers 
containing sentiments of a disloyal tendency, and at once suppressed the Chicago 
Times. Calling a man a “suspect” required no proof; it was as easy as calling 
him today a “subversive” and equally injurious. 

James Ford Rhodes, a strong admirer of Lincoln, declares that all of these 
arbitrary arrests and interferences with freedom of the press in States outside of 
the theater of war were “inexpedient, unnecessary and wrong.” 

Lincoln’s hope that the right of public discussion would be fully restored after 
victory, was realized. Faith in the Bill of Rights was strengthened by the exten- 
sion of liberty to all human beings in our midst through the abolition of slavery. 

Yet, although freedom of speech was a cherished tradition, it remained with- 
out specific content. Perhaps the very absence of interference allowed the 
philosophical and political principles which underlay the constitutional guaran- 
tees to be forgotten for lack of constant assertion and examination of them. 
Consequently, these guarantees proved of slight use against the growing tendency 
to resort to governmental action for the limitation of individual liberty in the 
field of discussion, as well as in other departments of life. The sedition laws 
during and after World War I did not come out of a clear sky. 

A century and a quarter after the first amendment, the scope of freedom of 
speech suddenly became a burning issue. It has stayed so ever since. It is not 
my task today to enter into current controversies. Hence I shall review only the 
next quarter-century, from our entry into World War I on April 6, 1917, to our 
entry into World War II on December 7, 1941. The first stage of this period 
comprises 3 years, 1917-20. 

Misfortunes never come singly. Problems of war are bad enough. It is very 
hard, in the agony of fighting, to keep working toward wise solutions of such 
unmilitary questions as peace aims through the fruitful formation of public opin- 
ion. Yet on top of all these problems of war in 1917 were heaped almost immedi- 
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ately the problems of the Russian Revolution. Thus the traditions of free speech 
which had come down to us from Milton and Jefferson were subjected to a double 
strain. 

Without reviewing the statutes enacted during this war, I shall merely show 
what happened. By June 30, 1919, 877 persons had been convicted for speaking 
and publishing. At least 35 were sentenced to prison for 20 years, and 58 for 
10 years up to 15 years. It became criminal to advocate heavier taxation instead 
of bond issues, to state that conscription was unconstitutional though the Supreme 
Court had not yet held it valid, to say that the sinking of merchant vessels was 
legal, to urge that a referendum should have preceded our declaration of war, to 
say that war was contrary to the teachings of Christ. Men were punished for 
criticizing the Red Cross and the YMCA. A State court in Minnesota held it a 
crime to discourage women from knitting by the remark, “No soldier ever sees 
these socks.” One judge sentenced a woman to 10 years in prison for writing, in 
a letter to the editor of the Kansas City Star, “I am for the people and the 
Government is for the profiteers,” because what was said to mothers, sisters, and 
sweethearts might lessen their enthusiasm for the war. 

All through the fighting these prosecutions and convictions were stifling dis- 
cussion of war policies and peace aims when it was most needed. Nobody could 
know then that after the armistice some speakers would be let out by appellate 
courts and others gradually pardoned before serving their full time in a cell. 
Meanwhile, Woodrow Wilson’s acquiescence in these imprisonments was alienat- 
ing many of “the most forward-looking men and women” who had hitherto been 
his warmest supporters. 

When the fighting was over and the Germans were out of the way, the Rus- 
sians and their numerous sympathizers in this country still remained. The flames 
of intolerance had soared too high for the armistice to extinguish them. Eager- 
ness for restrictions spread from Congress to State legislatures. Statutes punish- 
ing “criminal syndicalism” multiplied. An old New York law of 1902 enacted 
against anarchists and never used was suddenly revived and directed against 
Socialists, who are at the opposite pole of political thought. The Federal depor- 
tation statutes were amended to include Communists, and Attorney General 

-almer seized thousands of peaceable aliens without warrants. The tide of 
suppression reached its height on January 7, 1920, when the New York Assembly 
refused to seat five duly elected Socialist members. 

The careful balancing between the values of open discussion and the risks of it 
which I have presented as essential rarely took place between 1917 and 1920. The 
first amendment had no hold on men’s minds because it was not associated with 
live facts or concrete images. Like an empty box with beautiful words on it, the 
amendment collapsed under the impact of terror of Prussian battalions and ter- 
ror of Bolshevik mobs. 

It is the fashion nowadays to say that in 1917-20 the Nation was in little dan- 
ger from heterodox discussion, and hence the eventual condemnation of the sup- 
pressions during these years has no application to restrictions which will save 
us from the “real dangers” created by domestic Communists in our own time. 
Thus a lawyer who has done much to bring about recent sedition laws wrote in 
1948: ‘It is true that the dangers from subversive organizations at the time of 
World War I were much exaggerated [but] we are no longer in the days of 
T-model socialism.” Chief Justice Vinson suggested in 1951 that the constitu- 
tionality of the Smith Act is not affected by what Holmes and Brandeis said 
about the desirability of freedom of speech for leftwing Socialists in 1920, because 
those agitators were not “any substantial threat to the safety of the community.” 

But that was not the way the authorities during the First World War and the 
Red menace looked at the people they were suppressing. It was then almost a 
hopeless task to try to convince any solid citizen that the danger was small. A 
bomb exploded under the window of the Attorney General of the United States. 
Another bomb exploded at the corner of Wall Street between the New York Stock 
Exchange and J. P. Morgan’s office. The newspapers were filled with discoveries 
of great caches of arms and ammunition in cellars. A score of sedition bills were 
introduced in the Senate and House and supported by lurid descriptions of the na- 
tional peril if they were not passed. In the New York Assembly, the men who 
expelled the five Socialist members described their party as “having the single 
purpose of destroying our institutions and Government.” 

Reading what everybody now agrees about the panic-stricken alarmists of 
1920, I wonder what will be said 30 years from now about the alarmists of 1955. 

Fortunately, the vigorous protests of many old-fashioned Americans between 


1917 and 1920 kept the idea of free speech from withering away. Indeed, it got 
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toughened by the struggle. The ablest among these men gave the idea the con- 
crete expression which it badly needed. Most notable in this work were Justice 
Oliver Wendell Holmes, former Justice Charles Evans Hughes, Judge Learned 
Hand, and Roger Baldwin, the founder of the American Civil Liberties Union. 
I regret that I cannot here describe what the last two men accomplished. 

Holmes, in the spring of 1919 when the first war cases reached the Supreme 
Court, succeeded in getting his colleagues to support unanimously his location of 
the boundary between speech which the Constitution protects and speech which 
can be punished under sedition laws: “The question in every case is whether the 
words used are used in such circumstances and are of such a nature as to create 
a clear and present danger that they will bring about the substantive evils that 
Congress has a right to prevent. It is a question of proximity and degree” 
(Schenck v. United States, 249 U.S. 47, at 52 (1919) ). 

Although this test does not take care of all speech problems, it is a big advance. 
Bad acts are the main crime. Words may be infected when they are closely 
connected with bad acts. The Government does not need to wait until the bad 
acts begin to be committed, but they ought to be so close that there is no time 
for anything except forcible intervention. Words should no longer be punished 
because they have a remote tendency to bring about bad acts somehow, some- 
time. Holmes explained his position more fully while dissenting in the late 
autumn of 1919: “I think that we should be eternally vigilant against attempts 
to check the expression of opinions that we loathe and believe to be fraught with 
death, uniess they so imminently threaten immediate interference with the 
lawful and pressing purposes of the law that an immediate check is required to 
save the country. * * * Only the emergency that makes it immediately dangerous 
to leave the correction of evil counsels to time warrants any exception to the 
sweeping command, ‘Congress shall make no law * * *’” (Abrams v. United 
States, 250 U. S. 616, at 630 (1919).) 

In January 1920 Hughes immediately spoke out against the exclusion of the 
five Socialists from the New York Assembly, and left for our use in the present 
crisis these wise words: “If there was anything against these men as individuals, 
if they were deemed to be guilty of criminal offenses, they should have been 
charged accordingly. But I understand that the action is not directed against 
these five elected members as individuals but that the proceeding is virtually 
an attempt to indict a political party. This is not, in my judgment, American 
government.” 

This courageous action by Hughes made Americans realize how foolish their 
suppressions had been. They began tolaugh. The tide turned. 

The next 10 years, from 1920 to 1930, were a time of hope for freedom of 
speech and press. Congress rejected all the peacetime sedition bills which had 
been urged upon it by Attorney General Palmer and others. By the Hawley 
Tariff Act in 1929, Congress transferred the ultimate decision whether imported 
books were obscene, or otherwise legally objectionable from the customs to the 
United States courts. (I hope your committee will consider the possibility of 
a similar law for the mails, where the final say about liberty of the press is still 
in the hands of Government officials.) A few States still prosecuted many men 
for the expression of ideas under State sedition laws, notably New York and 
California. Some of the Industrial Workers of the World did create serious 
dangers of sabotage and crop destruction, but the organization was a symptom of 
the evil of homeless migratory laborers. Instead of trying to cure the evil, 
California increased it by imprisoning its victims. Nevertheless, the forces of 
toleration were growing. California juries began refusing to convict IWW’s. 
Oregon actually repealed a sedition law. State governors began to check the 
excesses of their legislatures. 

Outstanding among these was Alfred Emanuel Smith, of New York. His 
messages in vetoing of repealing sedition legislation are full of shrewd advice 
for our own days. 

The greatest victory for freedom of speech in my lifetime was won in 1925 
by Walter Heilprin Pollak in the Gitlow case. Hitherto the Constitution had 
not prevented State legislatures from suppressing discussion as much as they 
pleased. The Supreme Court could not stop them because the first amendment 
applied only to Congress. ‘True, the 14th amendment in 1868 did say, “nor 
shall any State deprive any person of * * * liberty * * * without due process 
of law * * *.” Still, for the next 57 years it was doubtful whether “liberty” 
included liberty of speech and press. 

The opportunity to get the question settled arose when Benjamin Gitlow, a 
leftwing Socialist, was convicted under the New York Criminal Anarchy Act of 
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1902 for publishing a somniferous pamphlet of variations on Marx’s Communist 
Manifesto of 1848. The conviction was sustained by the highest New York 
court, but Judge Cuthbert Pound dissented with Chief Judge Cardozo and said: 
“Although the defendant may be the worst of men, the rights of the best of men 
are secure only as the rights of the vilest and most abhorrent are protected” 
(People v. Gitlow, 234 N. Y. 132, at 158 (1922) ). 

Pollak took the case to the United States Supreme Court and persuaded the 
Justices to hold unanimously: “Freedom of speech and of the press are among the 
fundamental personal rights and ‘liberties’ protected from impairment by the 
States” (Gitlow v. New York, 268 U. S. 652, at 666 (1925) ). 

This decision made freedom of speech henceforth as safe from State govern- 
ments under the 14th amendment as it is from the National Government under 
the first. How safe is that? This is the main question you gentlemen have made 
up your minds to answer. 

The last stage of the period before World War II began on February 3, 1930, 
when President Hoover appointed Charles Evans Hughes as Chief Justice of 
the United States. Now the Supreme Court struck down one State suppression 
after another. In such cases, the judicial opinions of Hughes and his associates 
gave increasing clearness and richness to the idea of free speech. 

However, the impulses toward suppression were also growing before we 
entered the Second World War. In 1940 Congress passed by overwhelming votes 
the Smith Act, the first peacetime sedition law since the detested act of 1798. 
It contains practically everything which Attorney General Palmer wanted at the 
height of the Red menace. The Smith Act was plainly actuated by the emergency 
of the fall of France, but unlike the Sedition Act of 1798 it was not-framed to end 
with the emergency. I hope that your committee will reconsider the Smith Act 
and ask whether all of its provisions belong in a permanent law. During such a 
reconsideration, it would be wise to examine afresh the actual dangers from bad 
talk and balance them against the dangers from suppression and the great values 
of open discussion. No such careful balancing, the Congressional Record will 
show, took place during the 1940 debates on the Smith Act. In this connection 
as I have already ventured to suggest, you will naturally keep in mind the 
fact that the Conspiracy Act of 1861 is constantly available as a safeguard 
against any real dangers from violent revolution; and you may see fit to ask 
whether anything more is needed during the years immediately ahead. 

The Smith Act was aimed at Communists, but the anxiety of Congress did not 
stop there. In 1938, the House of Representatives established a Committee on 
Un-American Activities, the precursor of two Senate investigating committees 
and similar bodies in many State legislatures. These committees concerned 
themselves to a large extent with so-called Communist-front organizations and 
other groups which were termed “subversive.” These groups have an important 
relationship to freedom of speech and assembly, so I hope you will not object 
if I close my statement by speaking of that relationship at some length. 

First, I should like to point out that discussion through organizations is one 
of the leading traditions of American life. We have always valued the possibility 
of freely forming associations for all sorts of purposes—religious, political, social, 
and economic. De Tocqueville commented on this a century ago: 


“Americans of all ages, all conditions and all dispositions constantly form 
associations. They have not only commercial and manufacturing companies in 
which all take part, but associations of a thousand other kinds, religious, moral, 
serious, futile, extensive or restricted, enormous or diminutive. If it be pro- 
posed to advance some truth or to foster some feeling by the encouragement of 
a great example, they form a society. 

“The most natural privilege of man next to the right of acting for himself 
is that of combining his exertions with those of his fellow creeiures and of 
acting in common with them. I am therefore led to conclude that the right 
of association is almost as inalienable as the right of personal liberty. No 
legislator can attack it without impairing the very foundation of society.” 


If we look back over our national history, we see that many of the most 
significant political and social changes began with the efforts of some small 
informal group disliked by the ordinary run of citizens. The abolition of slavery 
grew out of Garrison’s Antislavery Society and similar associations. The 19th 
amendment is the culmination of the activities of a few unpopular women in 
the middle of the last century. The popular election of Senators, the Federal 
income tax, and several other reforms largely originated with the Grangers 
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and the Populists, American political, social, and economic institutions have 
developed to a very large extent through the interaction of propagandist groups. 
The appearance of a group favoring one side of an issue often aroused a group 
of opponents, and the public profited from its opportunity to judge between the 
competing presentations of both sides of an important national problem. Free- 
dom of speech under the first amendment has always meant more than the 
liberty of an isolated individual to talk about his ideas or put them into print. 
From the very beginning, freedom of speech has involved the liberty of a 
number of individuals to associate themselves for the advocacy of a common 
purpose, Thus, freedom of speech and freedom of assembly fit into each other. 
They are both related to the possibility of petitioning Congress and the State 
legislatures for redress of grievances, which is only part of the wider freedom 
to submit the views of the individual or the group to the people at large for 
judgment. No doubt, signers to the petitions and other documents emanating 
from groups are usually obtained by correspondence and not by meeting in a 
room as in the old days. Yet the word “assembly” in our Constitution embraces 
this modern method of accomplishing the result which the framers had in mind, 
just as the immunity of Senators “for speech on debate in either Llouse” extends 
to printed committee reports and what is said by Senators in hearings in Boston 
or San Francisco, 

It may be argued, however, that the so-called Communist-front organizations 
present an entirely new problem because they have objectionable purposes and 
include objectionable persons in their membership. This brings me to my second 
point. It has always been true of a great many propagandist organizatoins that 
their purposes were denounced by numerous law-abiding citizens and that their 
memberships included some extremists whose actions or ideas were open to 
serious adverse criticism. The books are full of denunciations by prominent 
citizens of abolitionists, women suffragists, labor unions, Populists, ete. 

The membership situation is much the same now as it has always been. Propa 
gandist organizations are not likely to be made up of men and women with 
conventional ideas. The very nature of a propagandist organization is that it 
wants to change something; obviously, then, it is likely to be made up of the 
kind of people who do want change. Such people vary a good deal. The core of 
the propagandist organiza‘ion often consists of those whom Woodrow Wilson 
described as “forward-looking men and women,” who disugree with the com- 
placency of the ordinary run of citizens about some issue; but still are fairly 
moderate in the changes they desire and so do not seriously offend their neighbors, 
Yet these are rarely the only members of a propagandist organization ; it is likely 
also to include what Theodore Roosevelt called the lunatic fringe. The organ- 
izations opposed to slavery had members who urged violations of law, such as 
rescuing fugitive slaves and transporting them to Canada on the underground 
railway. Some of them even favored or participated in the attempt of Jobn 
Brown to start a slave-rising in Virginia. Time and again the whole labor 
movement has been denounced as lawless because some unionists undoubtedly 
engaged in violence against their employers and nonunion workers, Saloons were 
smashed by some prohibitionists, like Carrie Nation. It is plain that there is 
nothing new in the adherence of extremists to organizations with desirable or at 
least legtimate purposes. 

Hence, we should not be surprised or frightened if some contemporary or- 
ganizations for upholding the rights of minorities attract some members who 
are more in sympathy with communism than the rank and file of the organiza- 
tion like. It is equally possible that organizations for upholding free speech 
or a fair trial or other fundamental constitutional rights may attract extremists 
whose interest is not in constitutional rights but in getting a Communist off. 
In short, it is inevitable that the membership of organizations formed to bring 
about change should include some persons who want a great deal of change. 

It is sometimes assumed that the moderate members of an organization always 
have an obligation to oust the extremists or else resign themselves. But this is 
by no means plain. Throughout the history of this country, the propagandist 
organizations which I have been describing were engaged in a hard fight against 
determined opponents. Their chances of winning this fight would clearly have 
been weakened if they had also waged an internal war with their own extremists 
or if moderates had got out and stopped supporting the cherished purpose of the 
organization. The practical question must have arisen hundreds of times: Was 
it better to put up with the extremists and continue the fight for an important 
cause, or disrupt the organization and probably kill the cause? 

There are many important public questions to be settled in this country 
today, on which honest and reasonable men differ and much can be said on both 
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sides. They cannot be wisely decided unless opinion-forming organizations on 
one side are as free to present their views us are those on the other side. 

Now suppose that legitimate purposes of the organizations on one side happen 
to coincide with the views of active supporters of the Soviet Union. If the 
Government makes that fact a reason for crippling those organizations in vari 
ous Ways, then those on the other side will pretty much have everything their 
own way. Insofar as there are errors in the arguments they present, it will 
be very difficult for those errors to be combated by reason when the Govern 
ment silences a large number of potential opponents. Thus the danger of un 
wise decisions on publie issues is increased. What kind of a boxing match 
would it be where the referee was constantly tripping up one of the fighters? 

Therefore, I hope that your committee will consider how much the values aris 
ing from freedom of speech and liberty of the press are impaired by widespread 
governmental attacks on opinion-forming organizations, when these are not 
charged with any violations of the criminal law. The idea is to condemn an 
organization because of the objectionable ideas or conduct of its extremists and 
thus make it difficult for the moderates in the organization to accomplish their 
basic purpose. Thus there is a tremendous temptation to make the presence of 
extremists the excuse for outlawing an organization when the real reason for 
getting rid of it is not fear of the extremists but hatred of the legitimate pur 
poses. The organization is suppressed, not because it might promote a revolu 
tion but because it might win elections and produce legislation. 

Anything can happen when people get started on this business of outlawing 
groups, not for any crimes committed by either the group or any of its members, 
but for having some vaguely bad ideas or some vaguely bad members, 

My statement ends at Pearl Harbor. As in the First World War, we were 
faced with two staggering sets of problems. Again we had to defend ourselves 
against German military might, and the Japanese too; again we were perplexed 
by the revolutionary rulers of Russia. Yet this time there were very few 
prosecutions for the expression of opinions. We avoided the mistakes of the 
Kirst World War. We preserved free speech. And we were victorious. 

In 1920, Hughes, in a speech at Harvard Law School, wondered “whether 
constitutional government as heretofore maintained in this Republic could sur 
vive another great war even victoriously waged.” Yet his prediction was to 
prove utterly false in World War II. This, I believe, was because the Nation 
was facing calmly and courageously the greatest dangers it had confronted since 
General Lee marched south from Gettysburg. 


Freedom of speech belongs to a 
people which is free from fear. 


Senator Hennines. Without objection, the committee will rise and 
reconvene after a 10-minute recess. 

( Recess. ) 

Senator Henninas. “The committee will please come to order. 

Mr. Counsel, may we proceed with our next witnesses? 

Mr. Hocker. Mr. Chairman, the next witnesses is Prof. Thomas [ra 
Cook, professor of political science at the Johns Hopkins University, 
Baltimore, Md. Professor Cook was educated partly in England and 
partly in the United States and is a naturalized citizen. 

It was felt that the subject that we were entering upon was of par- 
ticular interest to other than persons who are native-born citizens, and 
for that reason we have asked Professor Cook, who has a long history 
of study in this field and is the author of a book, Democratic Rights 
Versus Communist Activity, to give us the benefit of his thoughts on 
this subject. 

Senator Henninas. We are very glad to welcome you this morning, 
Professor Cook, to this committee hearing. We appreciate very much 
your having taken the trouble to come, and having prepared, as I un- 
derstand it, a text from which you will, at least, partially read and, of 
course, conduct your testimony as you please. 

You may proceed. 
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STATEMENT OF THOMAS IRA COOK, PROFESSOR OF POLITICAL 
SCIENCE, THE JOHNS HOPKINS UNIVERSITY, BALTIMORE, MD. 





Mr. Coox. Mr. Chairman and Senator O’Mahoney, it is, indeed, a 
delight to be here on this occasion, and not the least that I may in the 
somewhat unaccustomed role of a junior meet those fellow witnesses 
who are among my teachers and revered examples, even though I find 
myself in some respect in dissent from them on this particular issue. 

I have entitled this presentation, “The Limits and Limitations of 
Freedom of Expression.” 

The essential commitment of the United States as a democratic social 
or political order is and has been to the open society where men may 
quest as freely as possible, to the ultimate benefit, spiritual and mate- 
rial, of themselves and their fellows. In that quest governments are 
protecting and enabling instruments, with the Federal Government 
one of the overall and final responsibility in those matters affecting the 
whole, and in areas of activity where it alone can take steps ap- 
propriate to a government in promoting the general welfare. 

Protected constitutional rights, under whatever level of government, 
are themselves means to insure that no person or group be needlessly 
interfered with by governments themselves, to the detriment of per- 
sonal development and social contribution. 

The restraining and enabling powers of government, and restraints 
on governments to enable persons to escape possible governmental 
abuse of powers through forgetfulness of their necessary and proper 
moral purpose as instruments, and through their possible temptation 
to move from functional service to harmful mastery, are complemen- 
tary parts of one design. 

The purpose and character of that design is harmonization of diver- 
sities, and the eliciting and channeling of as many diversities as may be 
harmonized or are capable of harmonization, compatibly with the 
human and rational capacity normally to predict with some reasonable 
assurance. 

That capacity, whose exercise necessitates the restraint of a rational 
and going order, is the very condition and essence of that freedom 
whose effective exercise assures that the order shall in fact be on-going. 

Freedom means indeed absence of prostrating the strain; but pros- 
tration arises not less from the absence of knowable, and basically 
stable conditions which allow men to make choices on a reasonable 
assurance of predictable expectations which give those choices meaning. 

Conditions and conditioning are not the enemies of freedom’s exer- 
cise, but its very condition. 

Given of the differences between the natural and the social order, 
men need the man-created pattern of the latter, not less than the ines- 
‘capable imperatives of the former if they are to be, as far as human 
endowments and limits permit, masters of their earthly fate, rather 
than victims of blind forceful and human arbitrariness. And, just as 
in the course of human affairs growing knowledge of the meaning of 
nature and increased understanding of the habitat have created greater 
predictability whereby increased well-being and more diverse satis- 
factions of different persons and their potentialities have been at- 
tained, so growing capacity to organize living together on a broad 
scale without needless compulsions, based on expanded education of 
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men which has permitted democratic participation without sacrifice 
of necessary safety, has made possible the creative order of institu- 
tional government. 

The aim of such government is to give scope to its citizens by im- 
proving only those restraints consequent on unreduced imperfection 
and prevalent ignorance, while creating the conditions whereby hu- 
man reason, insight, and energy may increasingly reduce or over- 
come the obstacles, and thereby make possible an ever-broadening free- 
dom wherein ever greater diversities can coexist compatibly. 

The common cliche to the contrary notwithstanding, we have to 
lift ourselves by our mental, moral, esthetic, and spiritual bootstraps; 
and the whole course of civilization is the story of our on-balance suc- 
cessful performance of that giant levitation, and of our progressive 
(liscovery of the most suitable methods for its continuing and accel- 
erated achievement. 

We have long known that order was a prerequisite of welfare by 
reason of the need for some security and well-being. More slowly we 
learn that that order must be functional, must be geared to the creative 
youth, rather than the inhibition of men’s energies, alike for social 
gain and for personal fulfillment. 

In the dark backward and the abyss of time, Prometheus was at 
once a hero and, by man’s inescapably tragic fate, martyr. For the 
danger of fire was both physical and social holocaust, not illumination, 
ina world where men had not learned its uses, nor the means to absorb 
and utilize a new technology without disastrous social disruption. 

But the more lasting danger has been, and still is, that, through 
what we commonly call cultural timelag, prohibitions once needful, 
though tragic for great benefactors, may be needlessly retained, to the 
prevention of those risk-takings of the human spirit, at once creative 
and containable, from which all may profit. 

The method of constitutional government, or of freedom, is nothing 
more or Jess than a brilliant technique for insuring that such risks 
may and shall be taken, even as at the same time it gives assurance that 
they will not destroy us, by fire or otherwise. 

Under it we rely ona social tradition and heritage, and not on 
governments only, to insure dynamic stability and to exhort without 
presenting creative change through the exercise of freedom. Under 
it we protect ourselves from pressures on governments, as instruments 
of society, needlessly to circumscribe our venturings, not less than 
against the potentialities of great power to corrupt. 

Under it we use governments, and leadership in government, to 
gain protection against extragovernmental pressures for uncreative 
conformity, and to assure the conditions of creative risk-taking. 

For our wealth and our knowledge, themselves profoundly inter- 
connected, have enabled us to achieve a broad security and a predict- 
ability which permit us to run risks, confront uncertainties, and 
achieve profits, in a broad cultural as well as material sense. 

Our society, indeed, rests on a freedom which canalizes our energies 
so as to prevent needless, fruitless, and destructive risk-takings, yet 
encourages necessary, fruitful and creative ones. What is more, it 
strives to turn risks once of the former class into the latter. 

These issues of proper and useful risk are, indeed, matters which 
come peculiarly within the province of government; and constitu- 
tional restraints thereon are a rough and ready means for making the 
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distinction between the two types of risk, whereby freedom and its 
conditions are maximized; yet futility, wherein energies are fruit 
lessly dissipated, and irresponsibility, where by the freedom and well 
being of others are threatened, alike are avoided. 

The conception and development of such a way of life, an attitude 
towards life, has been especially formulated and institutionalized in 
the United States, and is the peculiar reality behind the very concept 
of the American way of life, an ideal which constitutes the true locus 
and focus of our social and political loyalty. But it is not yet a 
world way; and, whether from necessity or choice, many peoples have 
not yet learned or accepted the doctrine of dynamic order and freedom 
which is constitutional democracy. 

Far less has humanity attained a world order based on a world gov- 
ernment federal and constitutional in character, whereunder freed 
dom for questing by diverse peoples and for all persons is guaranteed 
or protected. What is more, many of those who do not accept the 
view of man and his powers here stated do possess, by borrowing 
and forced development, our own technical and productive skills; yet 
are opposed to and may forcibly threaten and soon or late attack 
us in an idiotic endeavor to destroy this golden egg which has been 
the unrecognized source of their present ‘degree of wealth and wel 
fare, not less than of our own. 

The need for assurance of its, and our, safety in a world we have 
partially made, yet over major parts whereof we have no control and 
little influence, therefore constitutes an actual impediment to our 
full realization of otherwise available freedom compatibly with the 
security of dynamic stability in change, and necessitates a more limi 
ing order, and a lesser liberty, than we could otherwise creatively 
enjoy. 

It is that fact which forces us presently to consider what limita- 
tions of rights, which are never absolute, but always functional, may 
prove necessary to our own preservation and championing of funda- 
mental human and humane values; and leads us to wonder whether 
it may not be imperative, reculer pour mieux sauter, to limit the range 
of past freedoms in their own ultimate interest. 

Yet, should we so do, we always run the danger that we may harm 
our heritage, undermine the very source of our progress and powey, 
and ourselves destroy the goose that li ays the golden eggs. 

In seeking to save our lives, we may lose them. 

The preceding historical-philosophical preamble may appear dis 
proportionate. if not irrelevant to the the question which immediately is 
before us. Yet it constitutes, I believe, a perspective on that question, 
and a basis for answering it. It disposes, I think, of any concept of 
rights as absolute or liberties as unconditional. Yet its demonstrates 
the justification for the privileged position given to freedom of 
thought, inquiry and belief, and to their communication, in the first 
amendment ; ; and the reason why we should lastingly deem the pre- 
sumption to be in their favor, and the burden of proof as to necessity 
on those who would circumscribe them. 

Further, it reveals at once that formal government, and a fortiori 
Congress as legislators, do not constitute the sole organs either for 
the maintenance of rights or for social protection against their abuse ; 
while it likewise suggests the role of government, and not least of 
Congress, in stret agthe ‘ning public commitment to them and in com- 
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bating opinion inimical to their prevalence or lacking contidence in 
their creative virtue. 

Yet it implies, finally, that our National Government as a whole, 
und Congress as its legislative branch in particular, concerned with 
our safety as a free people i in a world a yet committed to freedom, 
and with strong parts possibly willing its destruction, has an obliga 
tion when genuinely needful to make provision, insofar as necessary 
and possible by legislation, that our freedom be not undermined, nor 
our safety threatened, by misuse of claimed rights. 

I myself, in such a context, would reject in their present form, and 
would modify all the alternative formulas proposed, 1 mean, in the 
subcommittee’s questionnaire; yet would accept elements in all of 
them as relevant to a solution. That rights of freedom of expression, 
of worship and publication may not be abridged by gg a We 
or by other governmental action is in a sense true; and is indeed ; 
truism within the conc ept of limited government. In particular, s 
times of crisis, including war, there is a special importance, both from 
the viewpoint of immediate strength and for the preservation of 
lasting values, in preserving and tenderly nurturing these rights. 

Our practical know-how and material strength, our morale, and 
our propaganda as defenders of free institutions all depend on their 
effective exercise; as do the current maintenance and effectiveness 
and the lasting security of government by critical discussion, respon 
sible and responsive to a maximally informed and enlightened public 
opinion. 

The danger to our institutions then arises much more from con 
formity, and fear of appearing disloyal, than from the use of free 
expression to promote and advertise actual disloyalty: the latter is 
more apt to follow the secretive ways of sabotage. 

Preponderant opinion will normally insure requisite unity, and 
makes even voluble dissent and criticisms hazardous through social 
sanctions; and legal punishments are apt at once to create a spec 1es 
of sociological and psychological double jeopardy, to increase beyond 
all need the social pressure to conformity and to deprive us of the 
values of dissent itself, as also not infrequently of the valued con 
tributions, outside their dissent, of the dissenters. 

Nevertheless, neither in war nor in peace, nor in that peculiar mod 
ern twilight zone of actual present-day peace which we call cold 
war, are rights of freedom of expression and worship absolute. By 
common law, as well as by legislative enactment, we have always 
limited freedom of expression to prevent irresponsible provocation 
of direct action, including panic, and to prohibt by penalization those 

forms of expression which by their very nature do irreparable harm 
to reputations, outrage all decent sensibilities, or, if not prevented 
or sanctioned, intelligibly lead to aggressive private action against 
the perpetrator. 

Likewise, we have generally refused to permit religious conviction, 
however sincere, free exercise and expression in action and worship 
where the result was clear damage to the social order or outrage to 
the generally prevalent mores of our society of civilization. 

Finally, we have regarded incitements to damaging disloyal action 
and to interference with, or impediment to, government in the dis 
charge of its legitimate and necessary functions as not inherently pro- 
tected by guaranties of free expression and communication. 









SECURITY AND CONSTITUTIONAL RIGHTS 
Our lasting problem, never to be solved with final certainty, has 
been to draw those very unideal lines of the mathematics, those logistic 
curves, of a going society; and undoubtedly we have at times com- 
mitted errors, as we may again commit errors, on either side. Our 
fundamental assumption, however, has normally been, as it should 
be, that the presumption is in favor of freedom. 

Restraints have to be in its ultimate interest and not destructive 
of its immediate functional exercise. 

Because governments readily confuse the facilitation of their tasks 
and shortcut efficiency with the proper performance of their basic 
instrumental functions, and because legislatures are tempted (espe- 
cially in a society too ready to resort to the compulsions and to believe 
in the efficacy of laws) to respond to immediate pressures, and to follow 
their natural and proper proclivity to activism, the burden of proof 
that restraints are warranted, and the overcoming of the opposite 
assumption, is with those who seek abridgment. 

All such attempts must be subject to the independent judgment of 
persons who by temperament, calling, and position are most capable 
of judicial calm, and are by the securities of office enabled to attain it 
without fear or favor. 

Performance of that function, at least, is a proper and lasting part 
of a separation of powers and a system of checks and balances. We 
have subsumed it under the larger idea of judicial review, and in this 
area that doctrine constitutes the institutionalizing of a self-denying 
ordinance whereby we reconcile our immediate drives to action and 
our lasting commitment to certain basic values which constitute a 
criterion of the character of action and insure that action shall be 
directed under its aegis, insofar as human fallibility permits. 

We have, in short, devised a workable method for the social recon- 
ciliation in harnessed teamwork of will and reason, whose proper rela- 
tion was the concern of scholastics, as it has been the central theme 
of modern idealist philosophy. 

In a celebrated review, Thomas Reed Powell did indeed make justi- 
fiable mockery of the two luxuriant metaphors whereby the late James 
Beck adoration for analysis in his expanding of our Constitution. 
But the latter’s insight that the active part of Government, and espe- 
cially Congress as lawmaker, constituted the engine, and that 
the Supreme Court constituted the brake of our system revealed an 
essential insight, however true it be that the former also interprets the 
Constitution and the latter makes law under and out of it. 

In such a context, it is surely proper and necessary for Congress to 
make laws which in its judgment embody the legitimate bounds of 
freedom, both for the sake of freedom’s security and for the preserva- 
tion of that dynamic social order which is its creative condition. 

But, as a first condition for its doing so safely, it becomes its peculiar 
obligation, an obligation imposed formally on the Senate, to insure 
that those appointed to the court are, by temperament, training, and 
character, men individually capable of, and collectively willing and 
working to, the exercise of their duty to carry out the principle of legis- 
lative and executive self-denial contained in the Constitution. 

Yet its actual execution is in our day no simple matter. The Court, 
while it has indeed given a preferred position to the first amendment 
and has shown itself nicely aware of the rights of persons, and force- 
fully determined to champion them within the confines and context 
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of limiting yet enabling social convictions and commitments, has also 
become aware, with decent humility, that its concern for constitutional 
custodianship is not exclusive and that its function is no empowering 
to override legislative will on philosophical premises exterior alike to 
the proper method of our constitutional system and to the very words 
of constitutional scripture. 

That lesson the late Justice Holmes, in due course aided by social 
crisis, duly taught. It has been confirmed and emphasized, however, 
by the tempo of modern change; the complexity and technicality of 
the problems of our political economy ; and the intensity and urgency 
of the issues we confront, which some falsely call cultural crisis. 

The modern need for endless legislation, the complex processes in- 
volved in reaching its results, and the informed judgment they embody 
in situations where the possible choices are numerous, but do not gen- 
erally include laissez faire by legislative abstention, almost force the 
Court to its own form of self-denial. 

But precisely there lies the danger. For, however tender its con- 
cern for rights, the Court is apt to feel that here also the Congress, 
especially in cooperation with an informed by the executive branch 
with its overriding duty to further and insure external and internal 
security, is most apt to assess correctly the dangers from misuse of 
freedoms, to know or discover the appropriate means of combating 
them, and to define the limits of liberty with a needful operational 
and pragmatic insight. 

Hence, again short of manifest incompatibility with constitutional 
scripture or (what is unlikely) direct and deliberate attack on it, the 
Court here also tends to self-denyingness, aided by the current, and 
in this case correct, conviction that rights are never absolute. 

And indeed, as the assumption that its members are not privy to 
the actual problems of security and the alternative means to make us 
secure, a certain self-denial is requisite. Yet, should respect for the 
findings and actions of Congress itself become too great, such defer- 
ence may to some extent defeat the very long-term purpose of the pro- 
tection of rights by whittling away in practice the verbal presumption 
in their favor. 

It is here, I think, that the second function of Congress in this con- 
text comes into play. It has, indeed, to concern itself with the use 
and abuse of rights, and where need be to legislate against the latter, 
with full recognition of proneness to error and with awareness of the 
share of a different organ in the division of governmentai labors 
which has as its ideal total outcome the rich results of constitutional 
method utilized, and itself protected. 

That Congress will not lightly undergo the arduous work of legis- 
lation and preceding inquiry where unconstitutionality is a probable 
Court finding is, I presume, a reasonable assumption, its own concern 
for constitutional government apart. It has, indeed, sometimes been 
rumored that our system on occasion permits and encourages such 
high-level buck-passing; but, save under very special circumstances 
of conflict and conviction, such behavior must be rare. 

More serious is the contrary tendency, whereby the issue of prob- 
able technical constitutionality may obscure the basic issues of policy, 
and prematurely present legislative enterprise. But today that would 
seem a thing of the past; though in the realm of rights there may con- 
tinue some temptation—a temptation strengthened by inner concern 
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and a decent desire for its outward reputation—to be hesitant beyond 
the dictates of statesmanlike wisdom. 

But the real issue lies, 1 think, in the other direction. It consists 
in the pressure of opinion (perhaps aided and abetted by groups or 
persons whose primary devotions are to power, to prejudice, or to 
doctrines of national safety and welfare which differ from our tradi- 
tional constitutional wisdom) to take action against perils seemingly 
urgent. 

Nor is a possible congressional tendency to be responsive to such 
pressure in any sense sinister, given the very assumptions of repre- 
sentative government. What is more, human beings who gain leader- 
ship in our publie life are themselves not immune to the climate of 
opinion of the public mind, nor utterly superior to the imperfections 
of the public philosophy at the moment prevalent: External deman:l 
and internal sentiment may well be consonant. 

Indeed, as leaders they may rightfully have helped to alert the 
public to real dangers of which they themselves were peculiarly aware 
by reason of differential experience and information, And, given 
some apathy and initial ignorance by our people, such alerting was not 
only their right but their duty. 

Yet opinion, slow to start moving, may ultimately move too fast and 
too far; and so achieve an unbalance and excess actually inappropriate 
in its possible consequences to effective coping with the very evil mi- 
tially neglected, as well as harmful to the underlying values which 
are alike its own fundament and the condition for its safe-functioning. 
Such excess may prove hard to resist, especially since it also will be 
reflected, and mayhap exploited, within the halls and precincts of the 
legislative. 

Nevertheless, resisted it may have tobe. For, once it is admitted that 
no individual right is absolute, the question of enlightened expediency 
becomes paramount over the scope of permissible legislative compe- 
tence. Congress, which together with the President ‘has the duty to 
alert unawakened opinion to public needs that it may legislate effec- 
tively, as well as to respond to sustained ground swells of publie de- 
mand, has also the obligation, as a defender of our lasting constitu- 
tional values, to give leadership in the calming of that opinion where its 
excesses would threaten those values, and where submission to them 
would result in misdirected, excessive, or deleterious techniques for 
dealing with actual evils. 

Informally and functionally, I venture to suggest, the Congress 
properly performs in relation to what the Supreme C ourt constitution- 
ally does in relation to legislation: It is at once brake and, by means of 
positive statement, an educator giving direction and reminding of 
fundamentals. 

The performance of such obligation likewise involves a self-deny- 
ing ordinance. For it necessitates an inhibiting of the activist will 
to perform Congress’ own special function through a chastened aware- 
ness of the limited efficac y of legislative enactment for the treatment of 
some issues; a reminder to the public itself of such limitations; and, 
simultaneously, an alerting of that public to the appropriate use of col- 
lective self-help and proper cooperation with government in both pre- 
venting harm and dealing with the actual or would-be harmful. 

Implicit in the preceding statements is the view that, where our 
rights are concerned, though they are not absolute, their preferred po- 
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sition makes it desirable, as well as most practically effective, to deal 
with abuses wherever possible by techniques other than formal redetini- 
tion of limits by legislation. For both public protection and the atmos 
phere of constitutional restraint depend ultimate ‘ly on a public commit- 
ment to the values of liberty, and on a healthy public alertness whose 
expression renders safety and freedom interdependent. 

Where dangers are real and laws inadequate to cope with them, 
Congress indeed has an obligation to provide necessary legislation. 
But, once given such laws, and given also the limits of law as a tech 
nique of social control and direction, its role as protector of both free 
dom and security, and for their harmonization, is in all probability 
more effectively performed by public analysis of the problems involved 
than by further legislative enactment. 

Indeed, hearings such as this one, designed precisely to discover 
What laws, if any, are necessary, and what constitutional powers and 
limits are involved, may, if successful, themselves diminish the need 
for laws and the demand for the inappropriate or ineffective use of 
legislative power and may strengthen at once commitment to that 
freedom, which is our lasting strengl hand that well-directed \ igilance 
Which is its condition. 

In this area, indeed, timing—always vital in statecraft as central 
In sports—is especially important. A major criticism of democratic 
government, though a partially unjust one, has been its tendency, 
through the very ¢ ‘umbersomeness of its processes, Including the alert 
ing’ and direction of public opinion, to “too little and too late.” to 
closing the stable door after the horse has flown. 

But the present central issue, the threat of domestic communism, 
suggests that the danger is at least as great that pressure for legislative 
action may culminate when the evils complained of have been suc 
cessfully coped with, and that legislation is asked for which would 
be both redundant and potentially or actually deleterious in the dual 
issue Of misdirecting energies and falsely taking new statutory 
declarations as solutions, and of harming the atmosphere of creative 
liberty. 

The analysis hitherto has concerned itself only with the inadequacy 
of the absolutist view of the first amendment, and with the very gen- 
eral considerations which follow on its rejection. 

In essence, it has been urged that the appropriate definition of the 
limits of rights of freedom of expression and publication is a func 
tion of changing situations and problems; that proposed legislative 
action to meet such changes has to be assessed against the background 
of our lasting and liberal purposes and within the framework of our 
governmental institutions and understandings; and that the limits of 
achievement through legislation and awareness of the alternative 
courses for coping with “difliculties lead to both congressional self- 
denial and the effective exercise of a congressional function and power 
broader than the making of laws. 

The question then arises of what criteria may and should be used to 
measure either the permissive range of limitations of freedom of 
speech or the techniques for operation within it. Here, by construc- 
tion of the recent past, we have inherited as a living idea the concept 
that “clear and present danger” to our society and its going public 
ieutitetione 1 is the sole valid criterion by which to measure proposed 
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or attempted limits on the exercise of freedom of speech and 
publication. 

Only where such exercise brings a direct threat of directly hostile 
action, or has immediately harmful consequences not to be combated 
by counterpersuasion by reason of absence of time for its exercise, is it 
justifiable to prohibit, enjoin, or punish expression only. Otherwise 
and elsewhere, the right of expression must be unconfined. 

lolly or viciousness in its use can then be combated by contrary 
argument, the normal loyalty of most men and the presence of opinion 
in society will prevent public harm, the good sense of the average 
reasonable man will come into play, the follies of the fool and the evils 
of the knave who are victims of evil words and doctrines are a small 
marginal cost and the appropriate outcome of a warranted risk- 
taking, the positive values of freedom are not destroyed; the average 
man who is not normally and lastingly heroic in self-expression or 
venturesome in ideas is not inhibited or intimidated, and no pall of 
fear or of uncreative conformity descends on our society to its detri- 
ment. 

The doctrine (which has indeed been variously construed and modi- 
fied by the court) rests indeed on the sound insight that the atmos- 
phere ‘of freedom is of major personal and social value, and is readily 
disturbed, if not destroyed. 

It embodies a recognition that in the enforcement, not less than 
in the making, of laws there may develop undue concern to facilitate 
and amplify the job of public and police officials, an exaggerated em- 
phasis on their powers, an undue apprehensiveness on their part as 
to the consequences of their inaction, and an exaggerated fear of the 
folly of ordinary men and of the impact on them of foolish or sinis- 
ter words. 

Nevertheless, as popularly construed, the doctrine also contains 
views as to the nature of speech, and of the relation of speech to 
action, which do not fully stand up under close examination. 

The emphasis on “present” is indeed warranted by a proper dis- 
tinction of the relation of speech to action on the basis of the purpose 
of the right in this area. A basic traditional defense of freedom of 
expression is that discussion, product of reflection, both inhibits im- 
mediate direct action and informs and gives considered direction to 
actions taken consequent to its conduct. 

Hence the use of speech to incite to direct action and to inhibit 
thought itself, rather than elicit it, does not have the same claims as 
other speech. Indeed, it is the enemy of the very concept of govern- 
ment, and the general conduct of human affairs, by discussion and 
in the light of reason. 

But, because lines are difficult to draw, while there is also a value 
in a safety valve for emotions—a value which may partially justify 
our lack of nice concern with and rigid enforcement of libel laws and 
contempt of court—it is desirable to permit even abuse of freedom 
of speech insofar as the right rests on Gales as to the good of rational 
inquiry and debate, unless the damage to the public order and safety 
is also “clear.” 

Nevertheless, the real issue in our time is, not whether it is war- 
ranted to prevent if possible, and otherwise punish, exercises of speech 
designed to excite and incite otherwise reasonable men, under condi- 
tions of temporary distress or indignation, to direct action inimical 
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to the peace and order of society, or to the safety of their fellows. We 
do indeed have a presumption against prior restraint on speech and 
yublication, though in the present context it is in part practical possi- 
bility rather than principle which is determinative: many immediate 
incitements are beyond prediction, and so prevention, while in other 
cases intention, atmosphere and consequences are in their interplay 
unknowable in advance. 

For the rest, we are pungently aware that prior restraint consti- 
tutes a ready technique for substituting raison d’état, or official con- 
venience and apprehension, for the normal presumption in favor of 
liberty, and to the detriment of its use in order calmly and rationally 
to air unpopular views. But today immediate incitements are rare, 
and for the most part taken care of readily; and the defense of rights 
against misguided official zeal in construing danger though far from 
perfect, and subject to normal human fallibilities and prejudices, is 
on the whole likewise well provided for. 

From the point of view of national or local safety of government 
or other public institutions, the dangers of riot and rebellion with 
subversive intent are slight, indeed; while the argument for freedom 
of expression as a lightning conductor or safety valve to drain off the 
psychic electricity or let off the otherwise ere steam of those 
whom repression would drive to revolt or to bomb throwing is sim- 
ilarly wide of the mark. 

For better or worse, we live in an age of organization, of planning 
and long-term preparation, of disciplined corporate activity, of long- 
term investment and debt, of research and its slow but sure ultimate 
returns. The presence of the instrumental rationality required by 
present-day conditions may indeed drive imperfectly adjusted indi- 
viduals berserk, and to irrational crimes of violence, by nature un- 
yredictable, and so a peculiarly difficult problem for our police arises. 
Linsodan annoyed individualists may vent their frustrations in less 
violent yet socially disruptive ways, for which many of us may have 
a sneaking sympathy, as when a bus driver leaves his scheduled route 
and roams at random through the city or over the countryside. But 
serious dangers to our institutions and conspiracies against our Gov- 
ernment do not arise from such as these. Rather, they arise from the 
disciples (whether Communist or Fascist) of Lenin, who perceived 
the necessity, in a world of organization, for revolutionaries to be 
disciplined organization men, and condemned utterly all nihilistic 
and spasmodic violence as wasteful and futile. 

The modern revolutionary, and the equally dangerous subversive, 
may be frustrated by the conditions of his society, as he may be com- 
mitted to an impossible ideal world to be achieved by successful revolu- 
tion. But he is no lone wolf, and the order he joins is no temporary 
or spasmodically direct actionist group. Indeed, were it not for fear 
of appearing pee I would venture to suggest that persons irre- 
mediably of such temper present little threat: they will be excluded 
ab initio from the Communist ranks if discovered in time; they will 
be expelled if, by misjudgment of them, they have been permitted 
to enter and their true character is later revealed; and, should they 
by what their fellows would deem inexcusable error survive, they 
become the party’s weakest link, and of not inconsiderable potential 
value to ourselves. For, it is necessary again to insist, the modern 
subversive with whose threat we are seriously concerned is committed 
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to instrumental reason and discipline for the ultimate service of his 
ends. For him, freedom of expression, publication, and organization 
are not outlets, but means to recruitment for, and planning of, under- 
ground activities, and for the creation of an atmosphere of division, 
distrust, and absence of confidence in the order he wishes to subvert 
when some crisis permits and his own organization is ripe and ready. 

The danger to our society from his use of freedoms | is clear enough, 
but it is not in any meaningful sense “present.” It is 
continuous. 

Freedom of expression is for him a part of the work of organizing 
for ultimate action, and for carrying on a series of organized and 
secret activities designed to create conditions propitious to such action. 
In this context, I note with interest a piece of information vouchsafed 
me by your counsel: a considerable portion of those who answered 
your questionnaire felt that advocacy of violent overthrow of gov- 
ernment less warranted protection under the first amendment when 
such advocacy was for long-term achievement than when it sought 
immediate action, Such a view, on initial inspection strange indeed, 
reveals in truth an informed public awareness of the nature of the 
threat we confront, and (without endorsing its implications as to 
abridgment of free expression) a recognition that the “clear and 
present danger” doctrine is not a sufficient guide if our assumption is 
that free expression may and should be abridged where danger to 
our institutions from ae isreal. ’ 

The “if” is, howe ‘ver, a big one. For, as already suggested, the 
‘clear and present” danger doctrine is primarily a protection against 
ain officialdom, combined with an enabling where their duties 
and responsibilities would in an immediate situation make inaction 
on their part a culpable dereliction of duty. In relation to the consti 
tutionality of laws limiting freedom of expression it has, I think, a 
slichtly different contextu: il meaning, namely, that restraints and pro- 
hibitions must deal with actual dangers and must be reasonably ap- 
propriate and necessary means to prevent public harm which itself 
is likely, is in the circumstances to be anticipated, feared, and pro- 
tected against. In this latter sense, the doctrine constitutes a sound 
criterion. For it implies that Congress may indeed redefine the limits 
of free expression where the danger from such expression is real, 
where the means proposed are appropriate and superior means not 
involving formal abridgment are unavailable or ineffective, and where 
there is no inherent, lasting and irreparable damage to broader values 
and objectives. 


future and 


clear and continuous danger of the sort above described, Such danger, 
it. is to be noted, uses speech as a technique for subversive organization, 
sustained activity in promoting disloyalty and planning destruction, 
and final collective action by those concerned in destroying and under 
mining the existing order by calculated violence and taking over, or 
aiding others to take over, power and the machinery of government. 
For such purposes, speech alone is at present totally inadequate, and 
persuasion of masses of American citizens to assume a revolutionary 
pose, designed either to overthrow government violently or to destroy 
constitutional democracy by majority vote is not a practicable adven- 
ture for the Communist conspirator, as he is well aware. At most, he 
can use free speech and publication to facilitate the work of like- 


Thus construed, the doctrine becomes relevant to a situation of 
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minded and devoted co-conspirators, and then only to a very limited 
degree. 

Existing public attitudes, reenforced by existing laws, have not only 
driven the Communists underground, but have also reduced the so- 
called party toa small, hard core. Moreover, publicity on the nature, 
objectives, and techniques of the party, aided ‘by revelations of its past 
actions and of disloyalties by its ioaw ‘ican members and servants, have 
alienated most whilom sympathizers with the grand design of the 
Russian Revolution and the supposed search for world-wide justice 
of its originators and their heirs. 

Finally, the successes of our own political economy in recent years 
have depression discontents and have renewed faith that our viable 
system gives promises of gradual and peaceful remedying of old in- 
justices or discriminations, and is an eflective process for coping with 
such new ones as may develop. 

The category “fellow traveler” has virtually withered away; and 
those who remain, though perhaps unintelligible to most of their fel 
lows, are harmless, save possibly to themselves, and can readily be 
combated by contrary argument, if indeed they can get 
hearing. 

Likewise, the theoretical open advocate of violent overthrow of gov- 
ernment, now or later, is unlikely to command serious attention; and 
the only possible argument for silencing him would be his own pro- 
tection and the danger of disturbance and violence toward him when 
he spoke—something hardly warranting laws limiting freedom of 
expression and publication. He may, indeed, have limited appeal to 
the unstable, as may the Communist proper. 

But, as suggested, recruitment of such persons is hardly the Com- 
munist’s purpose, or in his interest, save insofar as they are capable 
of the toughness and discipline required by an effective Communist 
in this country today if he is to help rather than hinder that sinister 
cause, 

Today, that is to say, we confront no serious dangers from the free 
expression of even wild and subversive ideas, apart from possible mis 
use by the unbalanced, always a small but real issue in any society, but 
one not warranting limits on free expression; and from the occasional 
tough convert who is turned into a conspirator. I do not minimize, 
but rather stress, the very real danger from such persons. 

But it is my conviction first that they have not been rendered what 
they are by any denials of freedom of expression, while secondly, they 
are to be dealt with as the basis of a total course of action, of which 
open speech and publication is but a part, and essentially today a minor 
part. 

My thesis is, not that speech is an unlimited right, but that the con- 
temporar’ y danger 1 is to be met elsewhere and other wise than by legis- 
lative restriction thereon. 

To make this point clear, I wish to note that, while on their own 
philosophy advocates of forceful subversion and of intolerant repres- 
sion, if and when successful, cannot on any ground raise their claim 
to exclusive truth, argue for free speech for themselves, we should not 
harm our lasting commitments by accepting their premises. 

Their claim to such truth, we, of course, fortrightly reject, on the 
very premises of an open society; and, if we leave freedom of expres- 
sion unconfined, it is for our own profit, strengthened by our recogni- 


any serious 
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tion that to abridge it harms our valuable critics, restricts us and 
damages our ideals, and avails little in getting at the conspirators or 
frustrating their designs. Indeed, it may muddy the waters, misdirect 
our energies in safeguarding our institutions, give protective colora- 
tion to the genuinely dangerous and, in the long run, even create sym- 
pathy for them or doubts as to the danger, and their dangerousness. 

So to say is not, however, to argue any right to claims of such persons 
to be a political party, or to have the right to free organizational activi- 
ties for subversion. As I have argued elsewhere, the first duty of 
any government is to govern, and, in the case of constitutional govern- 
ment under the method of freedom, that duty is also a moral right, 
once granted that governments are necessary among men, and philo- 
sophical anarchy is at best an impossible possibility for a humanity 
which, seeking perfection, is never perfected, and by nature imperfect- 
ible. 

Our outlawing of the so-called Communist Party is then a proper 
denial of the uses of our institutional machinery for conspiracy against 
it, and as a technique for furthering activities not dependent or reliant 
on its lasting use. Such outlawry is not a denial of free expression. 

Likewise, while for my own part I would not penalize a Communist 
for words alone, save where the damage done was indeed direct, and 
while further, granted the queer unpredictability of human variety, 
I should be hesitant to punish an avowed Communist for the avowal 
alone, if indeed there are now at large persons so avowing, I do deem 
that outlawry of the party creates, and should create, a certain pre- 
sumption of guilty intent, rather than of innocence, where other activi- 
ties create a prima facie case of conspiratorial action. 

The presumption may be rebuttable. It needs to be rebutted. 

But, given the actual nature of domestic Communists and of their 
activities, I am convinced that present laws give ample bases for deal- 
ing with any threat through the normal vigilance and investigation 
of duly constituted agencies, such as the Federal Bureau of Investiga- 
tion, aided by citizen concern and cooperation, and supported by the 
self-government of corporate bodies applying the normal criteria of 
competence and integrity appropriate to their several functions. 

Indeed, I would go further: effective protection and efficiency in the 
functioning of investigatory and law-enforcement bodies is aided 
when, while the public is alerted to real dangers, when it may be relied 
on to cooperate, it has reasonable self-confidence, is aware of the gen- 
eral strength of our institutions. and avoids hysterical fears and mutual 
distrust among its component individuals. 

What is perhaps most needed at the moment is reassurance and a 
renewal of commitment to the ideals of tolerance, diversity, dissent, 
and liberty, rather than new limitations on freedom. 

Indeed, it is the danger of misapplication of findings of unreliability 
in Government positions beyond their warranted scope and relevance ; 
the inflation of Saliae tests by oath and investigation with a decline 
in the value, though not necessarily of the impact, of that limitedly 
useful currency ; and other similar dilutions and misapplications which 
today threaten real danger to our ways, including the danger of not 
pinpointing and protecting ourselves against a threat which, limited 
though real, gains from our self-imposed exaggerations and irrele- 
vancies. 
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Positively, my conclusion is that freedom of expression, both as emo- 
tional release and that luxuriant enjoyment of even irresponsible talk 
commemorated by T. V. Smith and as a valuable means to individual 
enrichment should wherever possible be unconfined. 

Congress, in my judgment, has a plenitude of power to make defini- 
tions of limits, subject to court judgment and interpretation, since no 
right is or can be absolute. It has to make such judgment on an under- 
standing of the nature and scope of the danger and of the appropriate- 
ness of legislation as a means to meet it. 

It has to be aware of the alternative insurances available and of the 
possible evils of misdirected public zeal. Clear and present danger 
is no sure test. ‘The abuse of rights for their destruction necessitates 
protection, but does not properly warrant punishment for speech alone, 
though speech as part of a larger design constitutes in certain contexts 
sound evidence of conspiracy directed toward action not compatible 
with the safety of society or ordered government. 

Finally, while circumstances change cases, I do not deem that the 
condition of war—or, a fortiori, of public danger—changes the na- 
ture and value of freedom of expression. It changes simply the con- 
text wherein rights are exercised, and the factors for assessment. 

Or, to put the matter more positively, I should argue that in all our 
changing circumstances Congress must give an initial definition to 
rights and their limits, with awareness of what law can do, and with 
a profound sense of the values of freedom, not least significant for mak- 
ing their least social contribution in times that search men’s minds and 
try men’s souls. 

A separate principle for emergency use is, in my judgment, a 
dangerous thing. It suggests that our purposes are not lastingly valid, 
our ideals permanently valuable. At its best, it may indeed limit need- 
ful restraints for the duration. But avowed infringements subtly 
change attitudes, and may themselves become permanent. 

The better way is, | think, to make no specific limits permanent, and 
to acknowledge the need for adaptation in laws to changing circum- 
stances under the aegis of lasting principle. 

The great real dangers are to underestimate the positive values of 
freedom, to overestimate the eflicacy of legislation, and to create condi- 
tions where private and group action and the normal policing of 
society are unable in their interplay to insure security by the very con- 
fidence in and commitment to the method of freedom and those Amer- 
ican institutions which express it and render it a paying proposition, 
morally and spiritually not less than materially. 

‘Today, certainly, we need to deal with a small band of dangerous 
enemies at home who are difficult to discover. They may do harm. 
But for our own well-being and strength we must confront that risk, 
in any event never to be completely eliminated by government and its 
sanctions. We need not increase it, weaken our real ability to combat 
it effectively, nor lose our morale and commitment by unwarranted 
frenzies or misdirected energies. 

At the moment, there is some danger that misguided conformism 
may destroy creative dissent without reaching deliberate subversion. 

We need to stress liberty and to confront slight hazards in order to 
conserve our lasting values. 
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Senator Hennrnes. Thank you very much, Professor Cook, for 
coming here to give us the benefit of your thoughts and your long ex- 
perience in this field. 

Without objection, the committee will rise and reconvene at 2:15 
o’clock, which gives us 1 hour for the noon recess. 

(Whereupon, at 1:10 p. m., the subcommittee took a recess until 
2:15 p.m., of the same day.) 


AFTERNOON SESSION 


Senator Hennines. The subcommittee will please come to order. 

I think it might be appropriate at this time to announce that 
tomorrow when the hearings convene we will enter upon the subject 
of denial of passports and general questions relating to that subject. 

As witnesses there will be Mr. Geoffrey P. Chew, Prof. Linus 
Pauling, Mr. William Clark, and Mr. Scott McLeod, together with 
Miss Frances Knight from the State Department. 

Now, Mr. Hocker, are we ready to proceed with Mr. Ernst? 

Mr. Hocker. Yes, sir. 

If it please the subcommittee, I would like to call Mr. Morris Ernst, 
a member of the firm of Greenbaum, Wolff, & Ernst of New York; 
a lawyer, former member of President Truman’s Committee on Civil 
Rights, author, lecturer, and a man who has exhibited his great interest 
in the question of civil liberties through the years of his practice. 
Mr. Ernst. 

Senator Henninos. Mr. Ernst, we are very glad to welcome you 
here today and we thank you very much for coming. 


STATEMENT OF MORRIS L. ERNST, ATTORNEY AT LAW, 
NEW YORK, N. Y. 


Mr. Ernst. I am very flattered to be brought in as a last-minute 
ringer with the scholars of the Nation. 

I said to one of them that it is the nearest I will ever get to an honor- 
ary degree, to go along with Professors Cook, Chafee, and Meiklejohn. 

I have only three points to make. Before I make them, I want to 
give my interpretation of the Bill of Rights in the history of the 
United States, because I differ quite radically with all of the three 
speakers. 

It must be borne in mind that the first resolution at the Constitu- 
tional Convention provided that all meetings shall be secret, so that 
the delegates can more readily change their minds. 

It must also be remembered that at that time there were only 100 
newspapers, with an average circulation of a thousand, with less than 
25 percent literacy, about the same as India today, and practically 
no communication. ; 

Senator Hennines. And the population of the country was what, 
3 million ? : 

Mr. Ernst. Four million, of which 600,000 were Negro slaves, 
surely illiterate, and the other half were women, who were thought 
unfit to educate, except for the spinet and the needle. This was 50 
years before free public education. 

Now, without communication and without literacy, these two tools 
of the first amendment, the method of communication was the town 
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meeting, and the right was deemed the right of the speaker, the 
preacher, the soapbox orator, and the editor. 

At that time George Washington indicated there should be no post- 
age charge for fear that there might be a censor of the mails. This 
was before we had this deluge of advertising material emanating from 
Madison Avenue which clutters our desks and trash baskets. 

In 1856 there was a question as to whether we should not censor the 
mails, because there seemed to be, to some censors, a clear and present 
danger of revolution. 

As Professor Chafee referred to it, this was abolitionist literature. 
Clay, Calhoun, and Webster all stood up in the Senate and said that 
~ censorship of the mails would be clearly unconstitutional. 

ut, as I see the history of our country, the Founding Fathers really 
were not in favor of free speech and free press. 

The Constitution was adopted, but had it not been for Patrick 
Henry, and Adams up in Massachusetts, it would have been defeated, 
and a deal was made, maybe our first political deal, that the Constitu- 
tion would be adopted, provided the amendments were considered. 

Now, the first amendment in no way comes out in favor of freedom 
of the press or speech. It was merely an evidence of the fear of the 
Founding Fathers that this new United Nations, the United States 
of America, would take over the blue pencils and censorship then 
exercised by the Thirteen States. In fact, the States continued to 
exercise their censorious power over the press and speech until 1920. 

And, as Professor Chafee also mentioned, it seems to me this is a 
date equally important with that of the adoption of the amendment, 
because not until 1920 was there any real concept in our Republic that 
the States could not censor man’s ideas. 

Now, this market place at that time was merely for the speaker 
and the writer, and this is the dynamic growth of the amendment—we 
have now come to believe that the purpose of the amendment is the 
right of people to see, to hear, and to read. This is a totally different 
concept philosophically than that which was enunciated by the Found- 
ing Fathers. 

This is based on the hunch, of which there is very little empirical 
proof, that truth has a chance of winning out in a market place where 
wits can be matched. 

I do not know any place on the planet where you can prove it, but 
this is an act of faith; this is our single greatest contribution to the 
history of government of the world. 

Now, as against that background, I just want to make three points. 

In the first place, I have never believed in the “clear and present 
danger” rule. 

This was a rule, as I see it, which was enunciated by the greatest 
juristic slogan-maker of our history, Judge Holmes, as a method to 
prevent the more timorous members of the Supreme Court bench 
from suppressing certain words. ; 

I do not like it because I think it is purely subjective. What is 
clear to somebody else may not seem clear as a danger to me; and 
what is present may not be present to me. 

With my 40 years at the bar, I am frank to say I have never seen a 
situation of a clear and present danger where the remarks are public 
or the statements printed are publicly distributed. 
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I think this is a bad rule because I think most of the people who are 
for suppression, meaning for orthodoxy, are scared people, and as 
Churchill once said of Hitler, “He is not afraid of big beasts, but a 
little mouse called an idea scares the daylights out of him.” 

So this is a question of how easily are you frightened. 

It so happens, I have never been frightened of anything public in 
the way of ideas. I have had faith in the American people, that by 
ridicule or satire we will beat down what, to me, seemed to be evil ideas. 

Nor do I take the position that I or anyone else is rational enough 
to always know the truth. So I say, let us fight it out in the market 
place of ideas. 

Now, as opposed to the “clear and present danger” rule, there is 
another rule imbedded in our law cases which has had scant notice. 
It is the Brandeis rule, where the Judge, in effect, said, “Is there time 
to make answer or, in the alternative, time to call the police?” 

This is not quite as subjective as the question does the danger seem 
“clear and present” to you or me? 

On this theory, I suggest that we must make a distinction between 
public speech and private speech. Whereas I have never seen a dan- 
ger in any public speech, I can well imagine great dangers from secret 
speech. 

If Coxey’s army were now being organized to march on the Capital 
of our Nation, and they publicly said, “We are coming down,” from 
wherever it started up in New York State or Ohio or Pennsylvania, 
“and we are going to break every window in the Capitol,” I would 
let them march unmolested, because I have two instruments of pro- 
tection against their public speech: one, we can readily ridicule them, 
we can clash with their ideas; and, in the second place, we can alert 
the police to be at the Capitol, and when the first man picks up a 
brick to throw at a window, arrest him. 

When the Communist cases came along, I made no bones about it, 
I was willing to represent any and all of the Communist defendants 
insofar as the cases involved public speech, and I am quite content that 
the terrible confusions in our Supreme Court in the Dennis and other 
vases would not have appeared if the cases had been argued to make a 
distinction between public speech and private speech. 

Now, this does not mean that I am against all private speech. I want 
my right even to whisper sweet nothings into the ears of members of 
the opposite sex. I only refer to that private speech which looks 
toward a substantive evil. 

Let us assume that instead of having 11 people about to engage in an 
advocacy and a plan to subvert our Government, we have 11 bank rob- 
bers who say, “We are going to work out a plan to subvert a bank some 
day in the future. Weare going to wait for bad weather, next winter.” 
It is far off. At that moment, when the plans were all made, if the 
robbers were indicted for the speech at the secret meeting and they 
pleaded the first amendment, they would be laughed at by the com- 
munity and the courts. 

We wait, naturally, until one of the robbers takes three steps out of 
the room to steal a license plate. This is what lawyers ineptly call an 
overt act when, in fact, it is really a subvert act. I am not much afraid 
even of overt acts. 

Now, the danger of the secret speech is great because you can never 
test its clarity or its presence, and so all I am saying is that the secret 
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speakers should have all the rights in the law except one, the right 
to = the first amendment. 

his is a plea peculiarly for those who want to use the market place 
of thought. This is a plea for those who say, “Here we are, we believe 
in this; come on, let’s argue it out.” 

As soon as we turn the first amendment to the use of cowards who 
do not use our public market place, we are endangering the public free 
speech of people who speak openly. In fact our Supreme Court 
already is in a first-class nadie: having gone very far to suppress 
public speech in order to catch the secret speeches of the Communists. 

So I suggest for your consideration an exploration into the con- 
sideration of the difference between public as against secret speech; 
and I say again we must have confidence that as to the public speech, 
the public pamphlet, the publicly issued book, that we trust the 
American people to find the truth. It is not easy, but they have a 
chance of finding it. 

My second point goes to the market place. If any of you agree with 
me that this first amendment did not come down from Mount Sinai, 
that the States did not have free speech or free press until about 1920, 
when the Supreme Court said that the 14th amendment, plus the first, 
applied to States, then you have to start looking at the market place. 

The market place to be of any value must be clean and open, available 
and free of fraud. The President’s Committee on Civil Rights unani- 
mously came out in favor of disclosure on all mass distribution of 
literature. 

This included representatives of the minority groups, the various 
religious groups, the big-business men, and both of the big labor 
organizations. That means disclosure, may I say, across the board, 
and not isolated to any one group. 

The SEC is a statute for disclosure in the face of the first amend- 
ment. If you want to send out ideas that are printed on stock certi- 
ficates you have to disembowel yourself and say where the money came 
from, where it is going, the purpose, everything. Why? In order that 
people shall not be defrauded of dollars. 

Let me go further: If you want cheap postage rates you have to 
make disclosure as to who owns the newspaper. This is an anomalous 
situation. Bigot groups can collect plenty of money, they use the 
first-class mails, and we do not ask disclosure for whom they are speak- 
ing. This is only demanded in case of second-class mailings. 

TI call to your attention the need of disclosure for this reason: 150 
years ago, the amount of knowledge on the planet was so little that 
a cultured and learned man could possess a great portion of what was 
known to all men. The biggest library in the United States, in 1787, 
was 4,000 volumes. : 

Well, now, as the mass of knowledge increases, the fraction that 
any one of us can acquire becomes increasingly smaller. This merely 
means that we have to rely on other people’s judgments. 

I am frank to confess that I had made up my mind that Sacco and 
Vanzetti had not had a fair trial years before I read the record of the 
case. a record which was financed by the Rockefellers, and bore a fore- 
word by John W. Davis. On what evidence had I made up my mind? 
Thad read a book by Judge Frankfurter. 

You have to—I do, at least—go all through life making my mind up 
by secondary rationales; I have to rely on what Senator Hennings 
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says, if I trust his judgment, or what Mr. Hocker says. None of us has 
time to search for truth on everything on which we must take positions. 

In the light of the changes of the media of communication from the 
town meeting and a hundred weekly gazettes, to radio and television 
and the movies, it is important that we have disclosure so we know 
who is putting up the million dollars back of those pamphets, back of 
those speeches, back of those programs. 

I would not censor a word that goes into the mailbags, not a syllable. 
But I think we cannot maintain the market-place theory of testing 
for truth unless there is disclosure, unless we know for whom the 
writer is speaking. 

I recall once going to the White House to visit with Roosevelt, and 
there was a picket line in front; and I talked to one of the pickets, 
and I found out that it cost $50,000 a year to run the picket line, $5 
a day a picket, plus food and lodging. I would defend the right of 
the people to picket the White House, but I suggest we had a right to 
know at that time for whom they were picketing. 

So if you are at all a believer in the theory that the first amend- 
ment has dynamicaly shifted to a market-place theory for the search 
of truth, then I ask your consideration in legislation, of across-the- 
board disclosure, not singling out any one group for disclosure. 

Now, the reason for this, it seems to me, is doubly necessary. I 
take it, our first amendment on which we have staked everything in 
our Nation, is a hope that man will become more rational, and will be 
able, by looking at evidence, to make up his mind. He will not be 
subject so easily to indoctrination. 

Now, at the moment I am particularly worried about the market 

lace because it seems to be increasingly captured by the advertising 
ere at of Madison Avenue, and whatever you may say about the 
use of mass media to get us to switch from one toothpaste to another 
or one car to another, I suggest that in those important fields of life 
that go to the spirit of man, where you may want man to be an individ- 
ual and not a sheep, it becomes frightening to think that Madison 
Avenue is coming very close to the White House, and that the first 
thing you know we are going to get in a position to persuade the minds 
of the people, through techniques that may be good for selling tooth- 
paste, but I suggest are of no value in a market place theory of 
thought, because there you do not want to use people. You want 
them to use themselves, to do their own thinking; and the basis of 
mass media advertising is to stop people from thinking out a problem 
but to adopt and to use ready made ideas. 

Disclosure is, moreover, important in other fields. I happen to have 
defended publicly at hearings the position taken by my good friend 
J. Edgar Hoover in opposition to the Mundt-Nixon bill. I think 
this legislation, pragmatically, was a silly step. 

Believing as I do in the market place, I want my enemies above 
board; I want to meet them. Now, the Mundt-Nixon theory was 
that if we drive the Communists underground we are better off. This 
is something, in my mind, which subverts the American principle of 
the market place. 

This is an admission to the world that we are afraid we cannot 
match wits aboveboard. This was the opposite position to that Edgar 
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Hoover took, that as a policeman, as the chief constable of the Nation, 
he could fight them better if they were not underground. 

Now, furthermore, pragmatically, we must know it is stupid. 

Assume they have to register, assume it: What do you think that 
underground saboteurs, who refuse to use our market place, will do? 
They will change the name of the party to the Abraham Lincoln 
Peace Movement, or something else. They have already done it sev- 
eral times in history. So you will have to start fighting them all 
over apne, 

If I had my way, I would force these subverters of the market 
place, in the first instance, on the ballot. I have offered to represent 
the Communist Party to get them on the ballot if they would let 
me use my approach; namely, that I would argue to the judge, in 
effect, “Don’t let these guys go underground. Get them on the ballot 
and we will test how far they can get.” 

If you go with me on the theory of the market place, that we 

require disclosure as to the millions of dollars now used to persuade 

minds without disclosure as to whose millions they are, maybe you 
will go further in testing the values of our market place in relation 
to diversity. 

We had a market place of ideas in 1787 in every village, the town 
meeting. We had a hundred places where there were w eekly gazettes. 

I located an ordinance once which read, 


Nobody shall read the ads in the village gazette until everybody has read the 
news. 


There was a good market place by word of mouth, and word of 
mouth among that population, which was not literate, was pretty 


good. 

There was no communication. It took us 3 days by sailboat and 
coach to come from New York to Philadelphia to the Convention, 
a transport that ran only 3 days a week, wind and weather permitting. 

Now, what have we got? We have lost a thousand daily papers 
in the last decades. We have lost 2,500 weeklies. 

A dozen years ago at the FCC hearings I reported that a hundred 
areas existed where the only newspaper owned the only radio station, 
and I ask you: What value is the market place if you hope the truth 
wins out when the pipelines to the mind of the people of our Nation 
are held by increasingly fewer people? 

We have only 3 press associations, 2 companies dominate the ether. 
They control whuaired goes over radio and television. 

This seems to me to be frightening, particularly because there is an 
odd and baneful concentration of culture in the little island of 
Manhattan. 

People in Manhattan are really hicks. They do not know what 
ts happening west of the Hudson or the Mississippi. But every 
person with an idea, a boy with a fiddle or a girl with a manuscript, 
or a song in her heart, has to come to Manhattan, because it is the 
bottleneck for the culture and ideas of the people of our Republic; 
and when you get there what do you find? 

Outside of books, which are still substantially free, with a goodly 
number of publishers, you have only 3 press associations, you have 
the 2 networks. 
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In every city in the country we are losing newspapers. When I 


was young there were 16 Se in Manhattan. We are down 
to a half dozen; and in my li 


cut in half unless we are careful, 


Man always has been afraid of new methods of communication, I 
have often wanted to see if I could document the fear of man when the 
Gutenberg press was announced, This was a threat to those who held 
a monopoly over the minds of men, just as the priests of all religions, 
who had a monopoly on reading and writing, were slow to let anybody 
learn those arts because it imperiled their power. 

Well, now, the power shifts to a handful of people, and they are 
not devils, by any number of means. But I was saying to somebody at 
lunch that this committee will get scant notice in the press and the 
radio of our land because you are searching decently for truth, like a 
high royal commission in Great Britain or like Senator O’Mahoney’s 
TNEC, 

Obviously, if we were here to destroy some characters you could get 
on the front page of every paper in the country. But a sober difference 
of opinion of people of good will does not get anywhere with the press. 
Why? Because the press is in so few hands; often it is in absentee 
owner hands; too largely it is in chain hands, 

I have got in my bag—this is not the time, but IT have listed—40 spe 
cific items for legislation to expand the market place so as to get diver- 
sity of thought. The market place is of no value unless there be diver- 
sity, and I am not at all impressed by the people who say to me, “Look 
how poorly the press of the little villages and the cities report national 
and international news.” 

Granted, if you please. But I would rather have the shabbiest and 
most inadequate reporting than have the concentration of the power 
of reporting in the hands of only 3 press associations and 2 networks, 
because if we have diversity, even though it be inadequate and inept 
and unerudite, we have a chance for getting at the truth. 

But now we are going in the direction of statism through the con- 
centration over the minds of man, controlled increasingly ~ Madison 
Avenue and not by Wall Street. The power now is going to the people 
who think they can sell regimentation and orthodoxy as you can sell 
a commodity. 

There is no single remedy for the question of disclosure or to meet. 
the problem of diversity; but each one of the suggestions T am ready 
to make at any time you see fit, in my judgment, will expand the market 
place. 

Let me just give you two to show how little they are, because I am 
one of those people who believes in tremendous trifles. I do not believe 
in the big solution or the panacea in life. 

Newsprint comes in free into the United States, free of duty. I ask 
you why should the paper used by book publishers, the people who 
mublish the enduring culture of the Nation, books, why should that 
cs subjected to a tariff? There is a little one. It would make an 
awfully big difference in the book trade. 

Do you know that a station in your town that happens to put on a 
good radio program of 15 minutes, and would like to rebroadcast it to 
other stations in the area, cannot do it? It cannot do it because the 
laws in every field dealing with first amendment commodities are 


etime we are going to get even that 
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rigged for the giants. They cannot do it because you have to buy an 
hour of telephone time from city to city. 

I have had clients who wanted to go on the air for 15 minutes, they 
wanted only $7 for 15 minutes, and we thought maybe we could get 
50 stations at $7 apiece. I assure you this is cheap programing. 

It cannot be done for 15 minutes because the telephone company 
would only rent the wire for | hour. 

So when I filed my complaint, not for a client but as an individual, 
telephone company officials came in and they frankly said, “You see, 
the telephone company used to own the network, so historically this 
is the reason for not selling wire service in quarter-hour slots.’ 

I said, “But ifa complaint is filed? What would you say?” 

“We will say it is disastrous because there will be thousands of local 
regional sporadic networks, and this will be very different from hav 
ing two companies owning the networks of the Nation.” 

L said, “This does not bother me. Lam in favor of diversity, and 
if my friends who head these two great networks are afraid of com 

wtition, let them take their beating in the market place rather than 
y the protection of a regulation of the FCC or the telephone com 
pany.” I finally said, “What argument would you make if there 
were i hearing in Congress that asked you why not sell time—wire 
time—in 15-minute slots ¢” 

They said “Well, it costs $8 to check in,” and I said, “Why don’t 
you have a basic charge of $8 and divide the rest of the charge by 
minutes in 15-minute slots?” 

I tell you that there are literally-—I have listed 40--hundreds of 
separate little pieces of legislation that could prevent us from going 
to statism through the control of a handful of people of the minds 
of all of the people of our Republic. 

Let me just say one thing that frightens me above all else. Ten 
years ago newspapers were printed in San Francisco at the opening 
of the U.N. ., and they were sent across from New York through the 
ether, and no human mind was addressed to those papers in San Fran 
cisco, not a reporter, not a copyreader, nobody. ‘They rolled off the 
presses by facsimile. 

I suggest that in 10 years, no local newspaper manufactured any- 
where in the United States will be able to compete financially because 
of the cheapness of boilerplating the mind of our Nation through 
facsimile newspapers. 

I have no answer for this. I have explored it in a recent book I 
have written, but there is here a toughie, and unless the Congress of 
the United States starts to consider it, you may find that all of a sud- 
den all of the national and international news of our people will 
emanate from a handful of licensees of the patents of facsimile, and 
there will only be added those two extra pages of local news and local 
advertising. 

So if you test your market place, in the small towns and not in a 
big city like Manhattan, and you will find that we have an informed 


ae 

Now, may I just add one other word? T think the first amendment, 
from the point of view of my prejudice, is the root of the major trouble 
of our foreign relations, the failure of our State Department not to 
take the first amendment in the values in which I have taken it, as a 
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dynamic growing instrument, instead of something that came down 
from Mount Sinai in 1787. 

Bear in mind this, on the foreign relations, I just went on a trip 
around the world, with credentials from Reader’s Digest, and I sat 
with the cabinets of every country, and this first-amendment problem 
is my deepest concern in our international relations. We started an 
experiment of a just society; this was the ideal. Any boy could be 
the president of a college, a company, or the Nation. This is a very 
cruel society. If a man does not get where he wants to go he more 
or less has to look to his own shortcomings. Most of my Jewish friends 
who do not get what they want in life say it is anti-Semitism, and it 
may be. But it may also be that he is not fit for the job. This is a 
tough culture when you have to look to your own weaknesses. 

The bulk of the world is living in a caste system, which is a lovely 
sweet system, because you are born to a caste and you never can get 
out of it, and you never have to address yourself to any of your own 
shortcomings, because you get your only reward in heaven. 

Now, throughout the area in the East there are leaders that are up- 
setting the people of their world and saying, in effect, “We are going 
toward a just society, toward a market place of thought where truth 
can win out,” and the suicide rate throughout the Orient is rising in 
frightening dimensions, because people only commit suicide when they 
have hope and frustrations, and it is the selling of our Bill of Rights 
in the terms of a just society against the class society that we have not 
understood, and which, I think, has meant the defeat of all of our 
propaganda throughout the world. 

Thank you. 

Senator Hennrinos. Thank you very much, Mr. Ernst. We appreci- 
ate your coming here to give us your views today. 

I believe now it is the agenda for the afternoon, the remaining part 
of the afternoon, to invite those who have testified this morning to come 
forward and take their places at their respective microphones so that 
we may enlarge upon certain phases of this discussion and so that you 
may examine one another and proceed to conduct a discussion on the 
subject matter of the testimony thus far given. 

Mr. Counsel, do you want to address certain questions to any of the 
gentlemen or do you prefer conversely to have them address questions 
to one another ? 

After hearing what we had this morning, I hope they do not address 
too many questions to at least this member of the subcommittee. 

Mr. Hocker. If it please the committee, I have one question re- 
specting the meaning of the first amendment that I would like to 
ask. Mr. Meiklejohn says it is stated in absolute terms. He pointed 
out in his remarks this morning that it does not say that unless there 
is a clear and present danger Congress shal] make no law respectin 
an establishment of religion or prohibiting the free exercise thereof 
or abridging the freedom of speech or the press or the right of the 
people peaceably to assemble. Now, I have noted with interest that 
in the same Bill of Rights in which the first amendment appears, 
particularly amendment 3 and amendment 5 and also in the body of 
the Constitution under article I, section 10, a distinction is expressed 
as between the operation of certain rights in time of war and in other 
instances in time of public danger and their effects in time of peace. 

For example, the fifth amendment permits an exception to certain 
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safeguards in judicial proceedings in cases arising in the military serv- 
ices, or in the militia, “when in actual service in time of war or public 
danger.” The*third amendment differentiates between rights with 
respect to the quartering of soldiers in time of peace and in time of 
war. So does article I, section 10, which allows the States to exercise 
in time of war or actual invasion powers with respect to which they 
are limited at other times. 

I wonder, Mr. Meiklejohn, if the recognition by the Bill of Rights 
elsewhere of a difference in rights during peacetime and wartime or 
in time of public danger and the absence of a recognition of such a 
differentiation in the first amendment, the one that we are consider- 
ing here, has, to your mind, any significance as to the intention of 
those who drafted the first amendment with respect to the very sub- 
ject we have been discussing this morning ¢ 

Mr. Merkiesoun. Yes, I think you have indicated a very essential 
difference there. The third and fifth amendments seem to me to be 
guarding individual rights, the rights of an individual, of a person 
as an individual, in serving his own desires, interests, procedures, and 
so on. These rights are spoken of in the amendments in question as 
forms of liberty. 

The first amendment, however, does not seem to me to be concerned 
with individual rights in that personal sense. The first amendment, 
as I interpret it, is concerned with the efficiency of the governing proc- 
ess; it is designed to let men speak because we want all ideas to have 
adequate expression so they may be considered by the body politic. 

I am not accustomed to think of the first amendment as defending 
individual rights in the same sense as the third and fifth do; I am 
accustomed to think of it as a defense of the system of government 
which we have agreed to carry out. 

Mr. Hocker. Thank you, Mr. Meiklejohn. 

Have you anything 

Senator abies. What do you mean by a defense of the Gov- 
ernment ? 

Mr. Merxirsoun. Well, the Government, as I stated it, is the activ- 
y of the general body politic in dealing with matters of public policy, 
of deciding what shall be done for the general welfare; and the first 
amendment says that that process which is carried on by the people 
who govern the country, must not be interfered with. 

Senator O’Manonry. By the Government. 

Mr. Merkiesoun. Yes. Of course, it says specifically by the legis- 
lature, but we mean, I think, by anybody. 

Senator O’Manonry. Well, then, it is not a defense of the Govern- 
ment. 

Mr. Merkirsonn. Well, I think it is a defense of the Government 
because it is the defense of the governing process which is carried 
on by the people. 

enator O’Manonery. I make a distinction between government and 
the governing process. 
r. MerkLegoun. Yes. 

Senator O’Manonery. Don’t you? 

Mr. MerkLesoun. Yes. 

Let us say it is the governing process that I am interested in. 

Senator O’Manoney. Well, it just seems to me that the first amend- 
ment is a prohibition against the Government. 
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Mr. Meixtrsoun. Against certain branches of the Government, yes. 

Senator O’Manoney. Yes, against the Congress. 

Senator Henninos. Prohibition against the Congress. 

Senator O’Manonry. Against the legislative body. 

Mr. Merkiesoun. Yes. 

Senator O’Manonry. So that being a prohibition against the Con- 
gress, it is a protection of the masses of the people. 

r. Meikirsoun. But, of course, I am not so much interested in 
what it is a protection against; I am more interested in what it is a 
protection for. 

Senator O’Manoney. Well, I will agree with you on that. I did not 
i posruee against anything. 

. MerkLesoun. Yes. 

Senator O’Manoney. I say it was a protection of the masses of the 
pa against the Government. ; 

Mr. Merkiesounn. I would not be quite willing myself to say it is for 
the masses. 

Senator O’Manoney. Against the legislative body. 

Mr. Merkirsonn. I would not be willing to say it is a protection of 
the masses of the people; I would say it is a protection of the intellec- 
tual process—— 

Senator O’Manonry. Which can be exercised only by the people. 

Mr. Merkirsoun (continuing). Which they ought to be carrying 
on. 

Senator O’Manonry. Congress shall make no law respecting free- 
dom of speech. 

Mr. Merxirsoun. That is it; yes, so as not to interfere with that 
business of government. 

Senator O’Manonry. And only the intelligent human speaks, and 
he is not always intelligent when he speaks. 

Mr. Merxirsoun. No, he is not always. We have to use the word 
“intelligent” as a mixture of 

Mr. Ernst. May I just say as I read the action of the States after 
the amendment, they all deprived people of free speech and free press 
and religion. Not until 1877 could a Jew or a Catholic hold office in 
New Hampshire. 

So, as I read that history, this meant nothing, but that the Federal 
Government should keep its hands off and let the States keep on 
censoring. 

Senator O’Manonry. I think we have got to abide by Professor 
Meiklejohn’s statement and limit our view to the Federal Congress? 

When the Constitution forbade Congress to do thus and so, it did not 
lay any prohibition to the same effect upon any of the State; that is 
why those distinctions that you spoke of, Mr. Ernst, between State 
action and Federal action existed. 

Mr. Ernst. Yes, sir. But in interpreting what the Founding 
Fathers meant, I do not believe in leaving them at Philadelphia; I go 
back with them to their States, and I see what they did locally, and 
none of them were for the interpretation locally, to say the least, that 
a State shall not abridge. 

Mr. Cuarer. But they had State constitutions. 

Mr. Ernst. With exceptions. 

Mr. Cuarre. Madison, in his original proposal to the Bill of Rights, 
did have a provision in there which would have been a provision which 
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would have forbidden the States from abridging freedom of speech, 
peaceable assembly and jury trial, but some of it got lost in the shuflle. 

Senator O’Manoney. Was it not you, Professor Chafee, who 
pointed out that after the adoption of the Bill of Rights at the Con- 
stitutional Convention, and its ratification, nine States followed the 
example ? ei 

Mr. Cuarer. They had already put it in their State constitutions 
before it was in the Bill of Rights, liberty of the press; Pennsylvania, 
I think 

Senator O’Manonry. Yes. 

Mr. Cuarre (continuing). Was the only one that had freedom of 
speech. 

Senator O’Manonry. That was 9 and not 13. 

Mr. Cuaree. There were 2 that had no constitutions. Rhode Is- 
land, my native State, got along under the charter of Charles IL until 
1842; and Connecticut did not have a constitution until after 1900; 
but only 2 out of the States had constitutions, 1 think, which did not 
mention either liberty of speech or liberty of press. 

Senator O’Manonery. Well, all I am pointing out is that on the evi- 
dence before us today, the first amendment was applicable only to the 
Congress and not to the States except to the extent that the States 
themselves had a similar provision. 

Mr. Cuarer. Yes. 

Mr. Hocker. I would like to ask Professor Cook a question, Mr. 
Chairman. 

Mr. Cook, the first amendment limits the right of assembly to peace- 
able assembly. 

The right of free speech apparently has no such limitation. 

Do you consider that this means that an individual may advocate 
violence constitutionally but that a group of persons may be pro- 
hibited from doing so? 

Mr. Cook. That might be a reasonable inference. But my own 
judgment is that peaceable assembly was, after all, a doctrine of how 
groups would behave when they got together. 

Obviously, it was meant to discourage people getting together, and 
behaving riotously. 

Now, a person talking cannot behave, almost by the nature of the 
case, riotously, so there is not a like qualification there. 

I do not think really that there was any intent to make a distine- 
tion as to what kinds of things might be advocated. 

There might be an intent to make a distinction between the conse- 
quences of speech under different conditions. I do not want to evade 
your question, but I think that that is the plain answer, and I do not 
think that the freedom of speech statement makes really any kind 
of statement in it but whether you advocate violence or not. 

I believe we always have taken the view that advocacy of violence 
by individuals where it actually encourages people immediately to 
act is not allowable. 

Mr. Hocker. That is the essence of the “clear and present danger” 
interpretation, is it not ? 

Mr. Cook. I think so. 

If I may add one thing, going in a sense back from this, I think 
that the amendment also in making, in prohibiting Congress from 
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abridging, makes no real distinction between war and emergency, if 
I can comment on the earlier question, and regular times and, as I 
have indicated, it would seem to me this is a matter of continuous in- 
terpretation. 

Now, I suppose that the prohibition on Congress in the beginning 
was at least in part based on the idea that these matters could and 
should be dealt with more locally. 

It was part of that fear of distant government that was so present 
to our Founders; and yet with the growing nationalization of our 
life in other respects, I am not at all sure—I put this into an original 
draft that went in another direction—that we may not have in some 
way to admit that Congress also has the right to interpret and abridge, 
which seems to me to involve some kind of doctrine of limits, and not 
to imply a theory of absolutes. 

I do not believe that the question of violence is the only issue in- 
volved. 

Mr. Hocker. Mr. Ernst, you spoke a few minutes ago about the 
necessity for disclosure. 

Do you justify the provision of law requiring the registration of 
printing presses in which a Communist or a Communist-front organ- 
ization or member of a Communist-front organization has an interest 
under that philosophy ? 

Mr. Ernst. No; I would justify no singling out of anybody or any 
group or any sector of society for disclosure, but I do it generically. 

Let me give you an instance. John L. Lewis went on the radio and 
spoke—this is with all good friendship—he went on the radio during 
a presidential campaign. He announced that the money that was pay- 
ing for his address was not the money of the United Mine Workers. 

it took a long time to find out whose money it was. I suggest that 
John L. Lewis had the right to go on the air, had the right to take any 
position he wanted; the network had the right to put him on, but the 
public, to appraise his position, should also have the knowledge as to 
who put up the $50,000 or $10,000. 

The Committee on Civil Rights had before it beautifully printed 
magazines costing millions of dollars in favor of the exclusively white 
primary. 

I defend the right to publish it, but we never could find out who put 
up the money. 

So all I am saying is that in a busy world we have to have some in- 
formation about for whom the speaker is speaking. 

This does not mean—TI hope you do not think it means—that authors 
cannot use pseudonyms; I do not go that far. 

Mark Twain did not have to sign himself Clemens, but as far as the 
mass media goes, we must know who is putting up the money. 

Senator Hennrnos. You think, for example then, Mr. Ernst, that 
in a political campaign the candidate, before he speaks, or someone 
speaks in his behalf, should indicate the names of the contributors to 
the political party which he represents 4 

Mr. Ernst. Well, how far you go pragmatically 

Senator Henninos. About the practicability of that—— 

Mr. Ernst. Yes. , 

We have gone quite far, at least toward adopting the philosophy of 
disclosure as to where the funds come from. 
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I am not going to argue whether that legislation is adequate or 
whether it should go further. But the point is we have adopted the 
philosophy, we want to know whose candidate the man is; cis from 
one side of the tracks or the other. 

_ Senator Henninos. Of course, you know, under the Corrupt Prac- 
tices Act—this may be a digression but it is germane to the field of 
another committee of which I also happen to be chairman—some of 
us believe in absolute disclosure, 2nd the penalties for failure to dis- 
close, but we know that ofttimes the report is not made until after the 
election. 

Mr. Ernst. Yes. But men of good will can differ as to when the 
disclosure should be made and how far and in what detail. 

Senator Hennrnos. Yes. 

Mr. Ernst. All I am discussing is the philosophy of it. 

Senator O’Manonry. Mr. Chairman, if I understand Mr. Ernst, 
all he purports to say is that freedom of the press does not extend to the 
phantom of Rockefeller Center. 

Mr. Ernsr. Meaning thereby, I hope it is— 

Senator O’Manonry. An anonymous person. 

Mr. Ernst. Oh, yes. 

Senator O’Manoney. Isn’t that what you mean? 

Mr. Ernst. Yes, sure; and you know there are filed with the Post 
Oflice Department, for second class postage, the stock holdings and 
bond nellions of the leading stockholders and bondholders of every 


newspaper. ; 
Senator O’Manonry. And nobody has ever challenged the consti- 
tutionality of that law ? 


Mr. Ernst. I do not think they have. 

Senator O’Manoney. I do not know of anybody who has. So that 
nobody has alleged that any law requiring the disclosure is infringe- 
ment of the constitutional ban against laws that would curb the free 
press. 

Mr. Ernst. Testimony before the President’s Committee on Civil 
Rights was from representatives of the A. F. of L., the CLO, the 
NAACP, all kinds of minority groups and popular groups of the 
moment, and they all said they were in favor of full disclosure to 
every last penny that was spent, provided it applied also to the NAM 
and the chamber of commerce. They should not be singled out; that 
is all they asked. 

Senator O’Manonery. Is there any dispute 

Mr. Ernst. May I add one thing? 

Senator O’Manonry (continuing). Among the panel on the prop- 
osition made by Mr. Ernst that freedom of the press does not include 
freedom of anonymous publication ? 

Mr. Cuarer. I think if you required every individual who writes 
to disclose himself that might be going pretty far; I do not know. 

Senator O’Manonry. Well, that was not the suggestion. When we 
speak of freedom of the press we speak of the printing business, the 
publication 

Senator Henntnos. Publishing. 

Mr. Carer. Yes. 

Mr. Ernst. May I say in derogation to my position, and stating it 
as honorably as I can, the opposition theory is that a minority group 
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that is not popular at some moment of our national history has great 
difficulty in obtaining support. 

Let us take the NAACP down South. Suppose they try to raise 
money from people who are scared because of the orthodoxy of the 
communities; they would be embarrassed and not be able to get the 
money to spread their gospel. 

This is the position that-many of the organized Jewish groups have 
taken, that they have to do it secretly and underground. 

I have come to the conclusion that this is one of those risk for risk 
situations, and when Walter White testified in favor of disclosure, I 
felt much better because he was in exactly that position. It is risk 
for risk. 

Of course, you are going to lose something from the timorous who 
will not contribute if their names are known. 

On the other hand, see what you do to clear up the market place on 
the other side. 

In the weighing of those risks, people of good will can differ, I 
have made up my mind, 

Mr. Hocker. Professor Chafee, you indicated that you dissented 
from a couple of the ideas expressed by Dr. Meiklejohn in the course 
of your remarks. I wondered if you wanted to expand on that at 
this time. 

Mr. Cuarer. It is obvious that I think that there would have to be 
some limits on freedom of speech. In fact, he really recognized that 
himself when he made a distinction between incitement and advocacy. 

But that is not an easy distinction to draw, and I think the “clear 
and present danger” test is to a large extent another way of stating 
that same distinction between incitement, which is close to action, and 
advocacy. 

But 1 do feel that the amendment cannot be taken in absolute form. 
It does not say pass no law respecting freedom of speech; it sass 
abridging, and that may recognize that there are already some limi- 
tations. As 1 would say, libel and slander, they are things which they 
must have recognized as existing limitations. 

[ think there are bound to be limitations. In the first place, the 
Supreme Court is net going to change over and adopt an absolutist 
theory even, as I said in my statement, if Holmes had adopted an 
absolutist theory in that case where he outlined the “clear and present 
danger” test, w here he simply did it as a dissenter. 

I am not even sure that Brandeis would have gone along, but at 
least. there would have been two dissenters, two the other way. But 
by adopting it he got a unanimous decision. 

Rienold Niebuhr made a statement that no nation is going to sink 
down to the bottom of the ocean screaming, “We adopt ‘the principle 
of freedom of speech.” 

Mr. Ernst. Professor Chafee, do you go along with the Brandeis 
test “time to make answer or in the alternative time to call the police” 
as being less subjective than “clear and present danger’? Because 
you yourself, and I know you well enough to know, that no dangers are 
clear, but there are a lot of people easily fr ightened ; why not buy the 

srandeis dissenting opinion that the test—and I think it is a fairly 
objective test—-should be whether there is time to make answer or time 
to call the police 4 
This clarity point, I think, has gotten us into trouble. 
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Senator Henninos, Mr. Ernst, do you not find yourself in the 
same dilemma with that as to the element of time? You say time to 
eall the police. Isn’t that again clear and present danger? Does not 
each case rest upon its own bottom ¢ 

Mr. Krnsr. No. There you have at least the capacity for objec 
tivity where a man says, “I am going to preach revolution in the dis 
tant future,” well, obviously in those cases there would be time to 
ridicule him and answer him; if he said “Fire” in a theater, obviously 
(here is not time to make an answer. 

Senator Henninas. Well, the distant future in Russia, or in China 
for example, may mean 500 years; the distant future in a South 
American republic, as in Argentina, lately, may be a week. 

Mr. Ernst. True. But in this country, suppose you say that at some 
date in the future you are going to upset the Government by force and 
violence. ‘That is not comparable in objective terms to a situation that 
L lived in, in England during the blitz, when they abolished habeas 
corpus, were living in a siege economy, and time there could be fairly 
well portrayed by the judge or the jury when the Iitler forces were 
just across the channel. 

This is a question of time. Tt is a little closer to ob ijectivity, I sug- 
gest, than “clear and present” because | am not frightened—most of 
my friends see dangers as clear every minute, 

Mr. Cuarer. [ think the real question is how big is the danger from 
internal conduct. 

Senator Henntinas. What are its dimensions / 

Mr. Cuaree., What are its dimensions ¢ 

Senator Hennines, And the quality of its being. 

Mr. Cuaresr. I think some of us place a much lower estimate on that 
than others do. But Ido think we need more well-considered informa 
tion on that than we have. 

Mr. Metkiesoun. Does it not mean if we have a large danger we 
have to limit the amount of our thinking about, it? 

Mr. Cuarer. Well, it ought not to. 

Mr. Metkursoun. That seems to be the argument as L get it. 

Mr. Hocker. I am not sure that we understand that, Professor 
Meiklejohn. 

Mr. Merkiesoun. You say if the danger is large then you can 
abridge the freedom of speec h and expression gener ally, which means 
you are limiting the activity of the thinking process, the attempt to 
understand it, to find out what the danger is sand how to deal with it. 
L do not get the rationale of the statement. 

Mr. Ernst. May I say that I agree with Professor Meiklejohn be- 
cause I think the Communist danger today is larger than it ever was 
in the history of this country. 

Senator Henninas. Do you speak of internal communism ? 

Mr. Ernst. I am talking about the internal communism, the danger 
is greater. 

Senator Henninas. In that very field how many of us—I happen to 
ey on the Internal Security C ‘ommittee, too, and I am not speaking for 
anybody excepting myself ; perhaps I should not undertake to divulge 
or express an opinion with relation to that—but how many of us 
know anything much about the dimensions of so-c alled Communist 
subversion in the United States of America? 


70836—56-———6 
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Mr. Ernsr. I think I do. I have examined at great length in confi- 
dence more ex-Communists than, I think, any House or Senate com- 
mittee has done. I have examined over 300, and I can get 3,000; I 
have talked to these people, and I am telling you the more we drive 
them underground the more the danger. 

Senator Hrnnines. But you believe the danger is not presently 
clear and present ¢ 

Mr. Ernsr. That is correct. I come very near to Justice Jackson 
in his opinion in the Dennis case; if he Seenies just a little further 
in his conspiracy argument he would have gotten to the test of was 
there time to answer or time to call the police. 

Ile ec: ame very ¢ lose to ee ice Jackson did. 

Mr. Coox. Mr. Chairman, | do not think I entirely agree with Pro- 
fessor Meiklejohn on this. He said that the larger the danger the 
greater the abridgment, is the doctrine. That does not seem to me 
so at all. 

It seems to me that you abridge freedom of speech, given danger 
from communism, only if by abridging freedom of speech you can cope 
with it, and there is no better way to cope with it than by abridging 
freedom of speech. 

Senator Henninas. No better w ay to cope with the Communist con- 
spiracy or the dangers of communism than by-—— 

Mr. Coox. If there is no better w ay then you have to abridge. 

Senator Henninas. If there is no better way ? 

Mr. Cook. But unless that is the best way to cope with it, I do not 
think it follows at all that the larger the danger the more the abridge- 
ment- - 

Senator Hennrnas. Who is to be the judge of that? 

Mr. Cook. I think that it is your job initially, if I may say so, the 
Congress’ job. 

Mr. Cnarer. I should like to make a distinction between the danger 
from the Communist Party and the danger from the really desperate 
Communist who will spy, who will commit sabotage, and will do 
things of that sort; of course, there is unquestionably danger from 
them. 

But the Communist Party, the members who, it seems to me, talk 
a particularly objectionable kind of nonsense—TI do not like it, I de- 
test it—but I cannot see any particular danger in that sort of talk. 

I read through all of the testimony of the Government in the Den- 
nis case, that of the 11 Communists in New York. I could not see a 
word there that would make anybody lose 5 minutes of sleep. 

They we just talking nonsense, that is all, and if one man can talk 
nonsense, I do not see why a hundred men cannot talk nonsense. 

Mr. Cook. What bothers me, if I may venture this statement, 
that it is things that seem to me and to Professor Chafee to be non- 
sense, may not seem so to others, and the real question is whether the 
calculated talking of this kind of nonsense is a technique of recruit- 
ment of men to do specific jobs which are ultimately jobs of sabotage 
or destruction; and whether you can cope with it by dealing with their 
speech. 

I am not sure that you can deal with it at all, dealing with their 
speech alone, but a calculated and organized set of speeches which, in 
fact, lead up to recruitment, and then getting people across the border 
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where they have got no recourse and cannot turn back might, I should 
think, be seriously dangerous. 

I do not believe that ideal lines on what constitutes protection and 
what constitutes legitimate interference can be too readily determined. 
I think there is bound to be some margin for error, for discretion on 
the basis of the facts available. 

Mr. Hocker. Professor Cook—may I, if you please, Mr. Chairman, 
ask Professor Cook a question ¢ 

| want to know about the fellow who is not a Communist but who 
has had some exposure to a Communist-front organization. I want 
to know whether if, under the guise of limiting freedom of speech 
for the purposes that you mentioned, we cast upon such a person a 
public determination that he is unworthy of holding a position of 
trust and confidence in the United States, and as a result he finds that 
he has difficulty in obtaining private employment outside the United 
States Government, whether that does not tend to make him a dis- 
satisfied citizen and much more susceptible to Communist doctrine 
than if he were treated differently ¢ 

Mr. Cook. I suppose it conceivably could do that. I have no in- 
formation showing whether people who have been so treated have 
ended up by going closer to the party or getting into the party. 

As a more general proposition I tend to say that we ought to be 
very careful indeed, more than I think we have been, in being quite 
sure that where we have tests as to unsuitability, they are relevant: 
above all, the worst danger is, I think, for reasons other than driving 
people into communism, that then having applied these tests for a 
specific purpose, they will be used, whether the use is a required one 
or simply a felt one in the community, for all kinds of other purposes, 
where they are simply irrelevant or may be irrelevant. 

Mr. Hocker. You had a comment on that, Mr. Ernst ? 

Mr. Ernst. It is my best judgment that Senator MeCarthy’s in- 
quiries prevented people from getting out of the party, and that the 
social attitudes were not inviting to people to get out. 

As a matter of fact, I have said often publicly that the Catholic 
Church has understood. the symbols of forgiveness, and whereas I 
have differed with that body of opinion often, they have accepted ev- 
erybody who joined them from the Communist Party, and they got 
them a job, every last one of them. 

If the Protestant and the Jewish leadership had done the same, 
in spite of Senator McCarthy keeping them in, we could have sucke d 
the party dry much easier than now. 

May I say furthermore that our communism has very little to do 
with this problem of the Bill of Rights. This is a psychological move- 
ment; 700,000 American kids, ages 18 to 23 joined, mostly from Repub- 
lican well-to-do, well-educated parents. 

This is no belly movement here: we should start considering the 
kind of people they are—they stayed in, on an average of 3 years; 
the turnover was the same as subscribers to Life magazine. 

Now, until we get the picture of what happened to these kids that 
joined, fighting their mothers and fathers—this is no problem of first 
amendment in ordinary terms. 

Senator Henninas. It is a problem of psychiatry to some extent. 

Mr. Ernst. Not solely; they had a statement in the Communist 
Party that, “We welcome 1 worker instead of 10 Ph. D’s.” 
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They have no workers ; they have no Negroes. 

Mr. Merkiesonn. But you have to examine not the youngsters but 
their parents. 

Senator O’Manoney. Well, Mr. Chairman, I should like to have a 
little education at the hands of the panel, and in order to obtain it 
my question will require a little preliminary statement. 

In the first place, the Constitution of the United States was recog- 
nized by its drafters and those who ratified it as an imperfect instru- 
ment, because it contained an internal provision for amendment or 
modification. 

The Congress may, under the Constitution, call another Constitu- 
tional Convention any time it desires, the purpose and the end of 
which might be, a complete change of the theory of government. 

But the Government we have was clearly defined, I think, both in 
the Declaration of Independence, in the Constitution itself, and in 
the expressions of opinion of the Presidents of the 25 years, a quarter 
of a century, following the Constitution’s adoption as an experiment 
in popular government; that is what it was regarded as. 

John Quincy Adams was the first President, as I recall, who actually 
stated in his message to Congress that the time of experimentation had 
passed and government by the people or popular government, had now 
finally been established. 

So when we are talking about the first amendment and the phrase 
that Oliver Wendell Holmes devised, the “clear and present danger” 
test, are we not talking simply about the rationalization of a Supreme 
Court Justice of the inherent right of a government to defend itself 
against being overthrown ? 

There was no provision in the Constitution that I know anything 
about that actually authorized the Civil War, or compelled the South- 
ern States to stay in. In fact there was a theoretical discussion about 
that for a long time. 

Senator Hennrnos. And still is. 

Senator O’Manonry. And still is; as to whether or not there was 
any constitutional power to compel States which did not so desire to 
stay in the Union against their will. But it was a pragmatic matter. 

The masses of the people, both North and South, finally felt that 
we must preserve the Union, as Lincoln himself stated; so all sorts of 
force were used to maintain that Government. 

So I say are we not merely talking now, when we talk about abridg- 
ing freedom of speech or freedom of the press, of the right of the 
people to have a free press and to have free speech at any time up 
until the great mass of public opinion fears that that press or that 
speech threatens the life of the existing government ? 

Isn’t that what we are all talking about ? 


Mr. Ernst. Or, may I say, limits the people’s power to change the 
form. 


Senator O’Manoney. Right. 

Mr. Ernst. This is where the concentration of power in radio and 
press may get us into a box where we cannot even debate the issue. 

Senator O’Manonry. That is another subject. 

I would be glad to hear you. 

Mr. Ernsr. I did not want to limit you to the one. 


Mr. Metkiesoun. I was asking before what happens when the 
people arrive at that conclusion ? 
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Senator O’Manonery. Well, what happens then is that they them- 
selves get terribly alarmed, as they did in World War I, and took 
hostile and improper action against American citizens who were not 
guilty of anything, and as they did again after World War II, when, 
because of misunderstanding and of fear, they misapprehended cer- 
tain questions. 

So, as far as communism is concerned, this panel discussion this 
afternoon has brought it down to this simple proposition: that Mr. 
Ernst believes that suppression of Communist debate or debate by 
Communists only drives communism underground and makes it a 
greater danger; and others do not believe that. Who is going to 
judge? 

Mr. Mrixitesoun. What provisions are there in the Constitution 
providing for dealing with that danger ? 

Senator O’Manonry. There is no provision in the Constitution 
for dealing with that danger, because after all is said and done, the 
Constitution is an implement of the people. It is a self-creating 
agency. The Government as we have it is the instrumentality which 
the people throughout the years have wanted to maintain, except for 
minor amendments which they have adopted; they are certainly of 
practically unanimous opinion now that they do not want this Gov- 
ernment to become a Communist government. And if that is their 
feeling, then they will go to any length, regardless of the Bill of Rights, 
to maintain that Government. 

Mr. Cook. If I may say this, sir. 

Mr. Cuarer. I would just comment on your remark, Senator 
O’Mahoney, that Jefferson’s position in the first inaugural was that 
by maintaining freedom of speech the Government was better able to 
preserve itself than if it disregarded freedom. 

Senator O’Manonry. I am very much inclined to agree with Jeffer- 
son who was a much brainier man than I and a much better authority, 
but I have always been a follower of Jefferson. I do believe this, 
that as Jefferson said in the Declaration of Independence— 

All men were created equal and endowed by their Creator with certain inalienable 
rights among which are life, liberty and the pursuit of happiness. 

We must regard ourselves as being endowed with the right of free 
speech as individuals and of free will and we can exercise those. 

Mr. Cook. If I may make the statement that I was going to do be- 
fore—it seems to me that it is clear enough that if the majority of the 
people seriously and sustainedly want something, even though it 
means the disappearance temporarily or even permanently of liberty, 
there is no effective way, once that opinion is jelled, to prevent that. 

On the other hand, I should have said that while there always have 
to be some concessions made to ground swells, possibly the job of gov- 
erning is to tell people that maybe they are wrong in their techniques, 
that sometimes the danger is not as great as they feel. And to an- 
swer your specific question, who is to make the decision as to what to 
do and how great the danger is: I take it that Congress and the com- 
mittee which you mentioned earlier, given information by the execu- 
tive departments, et cetera, is able to get a better judgment of what is 
really requisite than most of the people. 

Senator O’Manoney. With that I would not be inclined to agree. 
I think that the Congress does not. rise above the level of intelligence 
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of the people of the United States. I have great confidence in the 
ability of the people everywhere. 

Now, let me call your attention before I state that, to the fact that 
it was clearly brought out here today that in World War I our people 
were very jittery and went beyond all bounds in the suppression of 
even Germanic culture in the United States out of resentment of the 
Kaiser. That did not express itself in World War II at all. It was 
not until after World War II when the fear began to be disseminated 
that Communist dictatorship was trying to take over, that the people 
began to get very much excited. 

So I think that it is the task of leadership in Congress and in schools 
and in the professions, in commerce and in business, to become ac- 
quainted with this basic philosophy that if we mean to be the leaders 
of freedom in the world we ought to be free here and tolerate free 
speech as the better road to follow and much less dangerous. 

Senator Henninos. I agree that Dr. Cook was not discussing so 
much the question of the intelligence of the people as perhaps the lim- 
itation upon certain kinds of information. 

Mr. Cook. That was my point, What I was really saying was 
that they need often instructions from those who may have it ettun, 
because their fears may feed, however intelligent, on danger with even 
precise knowledge of the nature, scope, and ways of dealing with it. 

Senator O’Manonry. Of course, the Congress has no power to 
amend the Constitution. It merely makes suggestions. It may make 
laws that will help Mr. Ernst to get the market place that he desires. 
That is not a question of constitutional law at all. 

But here we are dealing with the sort of public education in which 
this committee, may I say, Mr. Chairman, under your leadership, puts 
the issues on the table where all may see. 

This afternoon I think the gentlemen who have come before us have 
aided very materially in moving toward that end. 

Senator Henninos. I think Senator O’Mahoney has well expressed 
the objectives and purposes of this meeting today and of this tes- 
timony. 

Gentlemen, we do not want to foreclose any further discussion. 1 
know that we can sit here a week, a month, and indeed a year, and 
learn much and profit greatly. 

Mr. Ernst. May I say one thing that may be of some help. Some 
years ago in behalf of the President I went over to England to see 
whether we could set up a system once a year in England and in the 
United States that would account to our respective people on the 
state of liberty; this was after we had, in my opinion, unduly kept 
Chinese citizens in camps. 

It would seem to me we have to dramatize to get a prestige value in 
favor of the first amendment. Maybe an annual report, properly made, 
preferably with England. That is where we got our tradition. We 
should report to each other honestly and bravely on the state of liberty, 
admit our shortcomings, where we are going. It would seem like a 
dynamic instrument. 

Senator O’Manonry. May I say, Mr. Ernst, that having immedi- 
ately after the adjourment of Congress made a visit to the birthplace 
of my father and my mother in County Cork, I must register a slight 
objection to your statement that freedom began in England. 
[ Applause. ] 
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It existed in Ireland long before it came to England. And they had 
the knack of keeping it. 

Mr. Merkiesoun. I will just say it again, as an expression that I 
want on the record, that the first amendment is an absolute statement, 
in my opinion, I just want that on the record. 

Mr. Carer. May I say one word before we break up? I do not 
think it really makes a great deal of difference how you define the 
limits. I think what really makes a difference is what is done inside 
the limit, whatever it is. And the ultimate decisions on the questions 
are not going to be with the Supreme Court. They are not going to get 
a case anyway for 2 or 3 years, and they never upset an act of Con- 
gress on the grounds of the first amendment. 

It is really what you gentlemen do that counts. The reyret [ have 
had, as I said in my statement, is that it seemed to me in the debates 
the ein were serious and that ever ybody concentrated on the dan- 
wers and talked about them a great deal. 

The single practical suggestion that I would make is to concentrate 
first on values, to do a good deal of talking about those. And then I 
think the dangers will seem small. 

You can feel pretty sure that the Supreme Court would hold consti- 
tutional what you do, That does not end your duty at all. The first 
amendment. is really addressed to you and not to the Supreme Court. 
It says “Congress.” And you should know that there would not be any 
xppeal from you. I do not think there will be. In a practical case 
there will be no appeal to you. You are the highest body. That does 
not mean that you are deprived of responsibility. It increases your 
responsibility, because nobody can correct you. t here ‘fore, you have a 
tremendous responsibility because the first amendment is really in your 
hands, 

As was said in another case, the legislature is the guardian of the 
liberties of the people. 

What happens to the first amendment, to the freedom of speech, as 
has been mentioned—and Meiklejohn’s difference and mine really do 
not matter—what you do within the powers that the Supreme Court 
gives you, that is what-really counts. The first amendment is really 
in your hands. 

very debate on the sedition bill should begin by reading a passage 
from Jefferson’s first inaugural, so that you “have your minds set in 
that direction. Members of the House and members of the Senate 
could talk a great deal about the value of the freedom of speech in this 
country in the past and the danger of suppression. I think that would 
be to the profit of the laws that you pass and to the people whose 
interests you guard. 

Senator Henntnos. Thank you very much, Professor Chafee. 

Mr. Coox. I would like, if I may, to second that motion of Professor 
Chafee’s, and to add that it seemed to me all along that the very great 
difficulty was that Congress necessarily has to embody the idea of will 
and action, subject to pressures, and that the major and lasting concern 
of this country is with liberty. It seems to me again that a meeting 
of this kind, and the work that your committee is doing is a perfect 
corrective to the danger of premature reaction to immediate danger 
without a concern for lasting sedition. 

Mr. Ernst. I am in favor of all of these last remarks. I am fearful 
that we will be writing secret autobiographies and I feel that these 
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ideas should get to the American people through the radio and press. 

Senator O’Manonry. In order to emphasize the point that Mr. 
Ernst has made, I should like to say here what I said to Professor 
Meiklejohn during the recess, namely, that the Constitution of the 
United States and the Bill of Rights were written for the natural per- 
son, not for the artificial person whom we call a corporation. Corpo- 
rations are created by government. Man was created by God. That 
is a distinction which we should always bear in mind when we are 
talking about liberty. 

The people, the natural person, is free and is above the government. 

The natural person is the author of government. 

The corporation is the creature of government. 

The greatest obstacle, in my mind, in the path of world freedom now 
is the danger that we shall allow the great corporations to conceive 
themselves as natural persons who are above the Constitution. 

Senator Hrennines. Do you have anything further, Mr. Hocker? 

Mr. Hocker. I believe that covers it very well, Mr. Chairman. 

Senator Henninos. Gentlemen, has anyone anything to add to our 
discussion here this afternoon? If not, with the profound thanks of 
the committee, we will stand in recess until tomorrow morning at 10 
o'clock. 

(Whereupon, at 3:55 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Sasnlae Weuaiiee 15, 1955.) 
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TUESDAY, NOVEMBER 15, 1955 


Unirep States SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL Riguts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
318, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Senator Hennings. 

Also present: Lon Hocker, chief hearings counsel. 

Senator Hennrnes. The subcommittee will please come to order. 

Mr. Counsel, will you call the first witness for today’s hearings? 

Mr. Hocker. Mr. Chairman, before calling the first witness I think 
it might be well to note that, with respect to individual witnesses 
who are called to testify respecting the determinations made with 
respect to their loyalty, or with respect to other purposes, that the 
subcommittee has no access to the information, it being secret, upon 
which the determinations may be made in any individual case, any 
more than does the person against whom the charges are made of his 
loyalty. 

Senator Hennines. By “charges”, may I ask you, Mr. Hocker, 
whether you mean, when you suggest “charges”—not to improve upon 
your phraseology—is that intended to convey that the applicant was 
denied a passport and that certain reasons were given therefor, for 
the denial ? 

Mr. Hocker. In the case of passports, that is correct. I meant the 
statement to include, Mr. Chairman, not only those who were denied 
passports, but to include persons who were denied employment in 
the te aed or given less than an honorable discharge from the 
Armed Forces, et cetera. 

In the course of these entire hearings—— 

Senator Henninos. I think that it might be well at this time, 
possibly, Mr. Hocker, in a general way to state to the committee the 
manner and means by which these various individual cases were 
brought before the committee, or called to the attention of the staff. 
I presume they were called to the attention of the staff through 
various sources. 

Mr. Hocker. That is correct, sir. Of course, some of the people 
came to the committee because the people involved knew of the work 
of the committee and they volunteered the information. Other cases 
we obtained through contacting lawyers whom we knew had had 
some experience with the defense, if I may use such a word, of per- 
sons accused, if I may again use such a word, in connection with the 
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loyalty-security program. We ferreted out one or two ourselves. 
Some of those we got because of the publicity which has been given 
to their cases in the newspapers. Some of them have been referred 
to us by Senators and Congressmen who have had complaints from 
some of their constituents, particularly those who have exhibited 
considerable interest in the field. 

But I meant to emphasize, Mr. Chairman, before proceeding, that 
the executive branch of the Government does not make available 
to the legislative branch of the Government, under the Executive 
orders, the secret information upon which the determinations may 
be made in any particular case. Therefore, it is not possible for the 
staff or the subcommittee itself fully to evaluate the determination 
in any particular case, and it is not our purpose, Mr. Chairman, speak- 
ing for the staff, to attempt to do so, Our purpose is merely to illus- 
trate, from the point of view of the person, again if I may use such 
a word, accused, what he knows about the charge against him, what 
he is permitted to know and what the action may have been against 
him in any particular case as an illustration of how the loyatly-security 
program and related programs operate. 

Senator Henninos. Thank you. I think with that explanation, we 
have a clear understanding of this matter, Mr. Hocker, and the general 
procedure which has been followed with relation to the several cases. 
That is, these specific cases which have been called to the attention of 
the subcommittee. 

Mr. Hocker. If you please, Mr. Chairman, I would like to call as 
the first witness Mr. Geoffrey F. Chew, chairman of the passport com- 
mitte, Federation of American Scientists. 


Mr. Chew, will you stand and be sworn, please, sir. 

Senator Hennines. Do you solemnly swear that the testimony you 
are about to give before this subcommittee will be the truth, the whole 
truth, and nothing but the truth, so help you God ? 

Mr. Cuew. I do. 


TESTIMONY OF GEOFFREY F. CHEW, CHAIRMAN, PASSPORT COM- 
MITTEE, FEDERATION OF AMERICAN SCIENTISTS, CHAMPAIGN, 
ILL. 


Mr. Hocker. Will you state your name, please, Mr. Chew? 

Mr. Cuew. My name is Geoffrey F. Chew. 

Mr. Hocker. Have you, pursuant to the request of the subcommittee, 
attempted to make a study of some of the passport cases which you 
have had occasion to study as the chairman of the passport committee 
of the Federation of American Scientists? 

Mr. Cuew. That is correct, yes, sir. 

Mr. Hocker. What is the Federation of American Scientists? 

Mr. Cuew. It is an organization of scientists and engineers which 
was formed just at the end of the last war as a result of a general 
feeling among scientists that Government and science were becoming 
very much interrelated and that scientists, as a group, should take a 
closer interest in what the Government was doing, and that scientists 
should try to express their feelings about not purely scientific matters, 
but about things which have some relation to science in a systematic 
way. 
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Mr. Hocker. What is the passport committee of the federation ¢ 

Mr. Curw. The passport committee is a group of about seven sci- 
entists, most of them university faculty members, which was formed 
in about 1951, when our organization became convinced that there 
was considerable interference with scientific travel by the State Depart- 
ment, and we felt that we should look into the matter and see whether 
or not this interference was justified and whether or not it was damag- 
ing the best interests of the country. 

Mr. Hocker. What is your position with the passport committee 
of the Federation of American Scientists ¢ 

Mr. Cuew. I am the chairman of the passport committee. 

Mr. Hocker. Personally, are you a scientist—are you a professor ? 

Mr. Cuew. Yes, I am professor of physics at the University of 
Illinois. 

Mr. Hocker. Mr. Chew, have you prepared a statement with re- 
spect to this matter for us? 

Mr. Cunw. I have. 

Mr. Hocker. Will you proceed with the statement, sir. 

Mr. Cuew. Thank you. 

The committee has attempted to get facts in as many cases of scien- 
tist. passport difficulties as possible, but quite naturally most people 
do not want to become widely publicized cases. The usual reaction 
to a passport denial is for the individual concerned to avoid publicity 
of the fact and quietly to give up the proposed trip. 

A number of scientists have been willing to fight for their pass- 
ports, however, and from the somewhat smaller number who in addi- 
tion have been willing to tell us their troubles, we have been able to 
get enough information to reach some rather definite conclusions, 

I should say that almost everything I have to report relates to Pass- 
port Division policies before the Shachtman decision, by the United 
States Court of Appeals for the District of Columbia, in June of this 
year. 

Mr. Hocker. Was that in 1955? 

Mr. Cuew. 1955; yes. 

We have been informed that policy and procedures are now being 
reconsidered and we have been invited by the Passport Division head, 
Miss Frances Knight, to submit suggestions as to possible revisions. 
Later in this testimony I shall summarize the suggestions we have 
made to the Passport Division. 

Mr. Hocker. Just so that the record will understand the reference, 
the Shachtman case decided it was not within the absolute dis- 
cretion of the State Department to deny a passport without stating 
any reasonable reason; is that correct ? 

r. Curw. That is correct, yes. 

Mr. Hocker. All right. 

Mr. Cuew. Let me now take up some specific scientific passport 
cases. By far the most widely known is that of Prof. Linus Pauling, 
but I understand that Dr. Pauling will testify in person as to his ex- 
perience, so I will not dwell on his case any further here. 

Another case has been followed in detail by our committee and we 
have less complete facts in many other instances. 

The first case, the most complete case, which I shall discuss here, is 
that of Martin Kamen. I have referred in the printed testimony 
here to this case as case A, but since the individual involved has had 
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lots of publicity, there seems to be no particular reason to withhold 
the identity. 

Case A, chemist: Professor Kamen is an American citizen by birth 
and is on the staff of a large Midwestern university, University of 
Washington, St. Louis. 

Senator Henninos. May I suggest the name of that university—it 
is in my own State—I happen to know is Washington University, and 
not University of Washington. 

Mr. Curew. Excuse me. 

Senator Henninos. The University of Washington is in Washing- 
ton State. 

Mr. Curew. That is correct, sir. 

Senator Henninos. | just wanted to get the record straight on that. 

Mr. Cuew. That is absolutely right. 

He is an internationally known chemist and has on numerous occa- 
sions been invited to lecture, teach, and consult with other scientists in 
a number of countries abroad, including France, Australia, and Israel. 
In 1947 he applied for and received a passport in order to accept one 
of these invitations, but before the departure, his passport was sud- 
denly revoked. 

Mr. Hocker. Was there any hearing with respect to that revocation ? 

Mr. Curw. There was no hearing. 

Mr. Hocker. It was after he had made arrangements—— 

Mr. Curw. Yes. 

Mr. Hocker. To attend meetings? 

Mr. Curew. Yes; that is correct. 

Mr. Hocker. In these countries. All right. 

Mr. Curw. The reason, although not clearly stated, seems to have 
been connected with Professor Kamen’s appearance in that year before 
a congressional committee. Apparently, allegations had been made 
secretly to the committee that Dr. Kamen during the war had been 
involved with espionage in the Manhattan project. Professor Kamen 
testified freely before the committee and the official report clears him 
of any wrongdoing. 

Mr. Hocker. Can you give us the reference to the committee report 4 

Mr. Cuew. This was the House Un-American Activities Committee 
of 1947. 

However, Kamen believes that the secret informant independently 
got in touch with Mrs. Ruth B. Shipley, Head of the Passport Office 
at that time, and convinced her that Kamen should not be allowed to 
travel. 

All efforts for 5 years failed to produce any results. Dr. Kamen 
hired a Washington lawyer, but some of the inquiries to the Passport 
Division did not even receive a reply. The AEKC—which presumabl 
was in a position to know about the record involved—was contacted, 
and wrote to Mrs. Shipley that the AEC had no objection to Dr. Kamen 
going abroad. 

Mr. Hocker. When was this letter sent by the AEC ? 

Mr. Cuew. I do not have the exact date on that. 

Mr. Hocker. About 1952? 

Mr. Cuew. It would be about 1952; yes, sir. 

Mr. Hocker. Of course, the AEC has its own clearance system, does 
it not ? 

Mr. Cuew. That is correct. 
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Mr. Hocker. All right. 

Mr. Cuew. Yes. 

Mr. Hocker. And they said they had no objection to Dr. Kamen 
being given a passport 

Mr. Curw. That is correct. 

When the passport aa procedure was set up in the fall of 1952, 
Dr. Kamen made a completely new application but did not receive any 
reply until April of 1953, 7 months later. At that time his application 
was tentatively denied, but more information including a non-Com- 
munist affidavit was requested. This was furnished promptly by Dr. 
Kamen, but no further action was taken by the Passport Office for 8 
more months, 

Mr. Hocker. He filed an affidavit that he was not a Communist? 

Mr. Curw. That is correct; yes. 

During June, July, and August, 1953 counsel for Dr. Kamen made 
regular calls to inquire about the progress of the application and was 
told that an investigation was being conducted. 

Senator Hennines. Have we a form of that affidavit ? 

Mr. Hocker. I do not have it. 

Senator Henninos. Did the affidavit provide that the applicant, as 
in this case, is not presently a Communist, and also has never been one, 
or does it simply require him to state that he is not presently a Com- 
munist ? 

Mr. Hocker. Those are not forms of affidavits. They are made, 
as I understand it, by the individual in each case, and I do not have a 
copy. 

Senator Henninoas. A letter declaration of their own composition, 
so to speak ¢ 

Mr. Hocker. It may be that Professor Chew has a copy of the 
Kamen affidavit here ¢ 

Mr. Cnew. Shall I read it? 

Mr. Hocker. Please do. 

Mr. Cuew. This is the relevant paragraph. 

Affiant 
that is Kamen— 
states that he is not and never has been a Communist or Communist-sympathizer ; 
that he has never imparted confidential information to foreign nations, or to any 
other persons not entitled thereto. 


and that, I guess, is the relevant passage— 


Affiant further states that his intention in traveling abroad is for scientific pur- 
poses, and that such travel would in no wise promote Communist objectives 
directly or indirectly, knowingly or willfully, or in any other way. 


Senator Hennines. What is the date of that, please, sir? 
Mr. Cuew. The 17th of April 1958. 
(The affidavit referred to follows :) 


STATE OF MISSOURI, 
City and County of St. Louis, 88: 

Martin D. Kamen, being first duly sworn, deposes, and says that this affidavit 
is submitted in connection with his application for a passport and is intended 
to reply to allegations that he is or has been a Communist, that he imparted 
confidential Government information to foreign agents and that he was dismissed 
from the Manhattan project for security reasons. 

Affiant states that he is not and never has been a Communist or a Communist 
sympathizer: that he has never imparted confidential Government information 
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to foreign agents or to any other persons not entitled thereto; and that, while 
it is true that his resignation from the Manhattan project was requested, the 
only information he has been able to obtain as to the basis for such request is 
that it was for “indiscretion.” 

Affiant further states that his intention in traveling abroad is for scientific 
purposes and that such travel would in no wise promote Communist objectives 
directly or indirectly, knowingly or wilfully, or in any other way. 


MArtTIN D, KAMEN. 
Subscribed and sworn to before me this 17th day of April 1953. 
Doris K, HACHEL, 
Notary Public. 
Commission expires July 15, 1956. 


Mr. Curw. On September 18 he was told that action would be taken 
within a week. One month later he was informed that no prediction 
could be made as to when action might be taken. A month after that 
Dr. Kamen’s counsel was advised by State Department lawyers that 
they could offer no suggestion on how to obtain action by the Passport 
Office. 

Mr. Hocker. Up to that time, there had been neither a refusal or 
grant of the pasport; is that correct ? 

Mr. Curew. That is correct. 

Mr. Hocker. That has been over a history of, did you say, 5 years? 

Mr. Curw. Well, I am sorry. There were two chapters. Before the 
passport appeal procedure was set up, he had a definite refusal. After 
the passport appeal procedure was set up, he reapplied, and it is to this 
period that | un now referring, and over a period of about a 
year—well, 7 plus 8 months, 15 months, he did not succeed in getting 
a definite action. 

Mr. Hocker. Of course, he cannot even appeal until there is a de- 
cision one way or the other, is that correct ? 

Mr. Cuew. That is correct, yes. 

Mr. Hocker. All right. 

Mr. Cuew. On December 19 Kamen filed suit in the United States 
District Court against Secretary of State Dulles and Mrs. Shipley, 
seeking a mandatory injunction to compel a decision on the passport 
application. Four days later, Kamen received a letter from Mrs. 
Shipley definitely refusing the passport. The allegation of involve- 
ment with espionage was stated but without any supporting facts. 

In January 1954, more than 6 years after the passport was originally 
revoked, Dr. Kamen filed a petition to the Board of Passport A a 
This Board, by the way, shonah nominally created 1 year earlier, in 
the fall of 1952, had no members appointed to it until Dr. Kamen’s 
court action forced a definite refusal from the Passport Office. _ 

Mr. Hocker. So far as you know, that was the first adverse decision 
in which an appeal was anticipated—the first occasion where it was 
necessary for the Board actually to be organized, the Board of 
Appeals ¢ 

Ir. Cuew. That seems to be the case. 

Evidently no other cases had reached the 4 stage during the 
entire year which followed the formulation of the <paee procedure. 
A hearing was held in March 1954. Dr. Kamen attended in person and 
was represented by counsel. He testified under oath, presented sev- 
eral witnesses who testified under oath, and submitted affidavits and 
other written evidence. Dr. Kamen and his witnesses were questioned 
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by the Board’s counsel and by members of the Board. No evidence was 
introduced by the Passport Office. 

Mr. Hocker. You mean, with respect to the charges contained in 
Mrs. Shipley—there was no evidence put in the record, or otherwise 
made known to him, as to what the basis of the charges were; is that 
correct ¢ 

Mr. Cuew. That is correct. 

Mr. Hocker. He was asked to defend himself on the charges with- 
out knowing what the evidence was to support them ¢ 

Mr. Cuzw. That is correct. 

Mr. Hocker. All right. 

Mr. Crew. A transcript was made of the hearing and some days 
after its conclusion, counsel for Dr. Kamen was allowed to examine 
the transcript and suggest corrections. However, all requests by Dr. 
Kamen for a copy of the transcript have been denied. 

Mr. Hocker. He has not been permitted to have a copy of that 
transcript ¢ 

Mr. Cuew. That is correct. 

Counsel for Professor Kamen believes that the Board ruling was 
favorable to his client but no notification of the decision or recom- 
mendation of the Board has ever been given. 

Mr. Hocker. You mean the appeal has never been decided ? 

Mr. Cuew. The decision by the Board of Appeals was never an- 
nounced in any form whatever. 

Mr. Hocker. All right. You mean clear to this day ¢ 

Mr. Curw. To this day. 

In April 1954, Dr. Kamen received a letter from Acting Secretary 
of State Walter Bedell Smith stating finally that the passport would 
not be issued. 

In June 1954, Dr. Kamen petitioned Secretary of State Dulles for 
a rehearing but received no response for nearly a year, until March 
1955, when a letter was received declining to reconsider the decision. 
On March 10, a complaint against Secretary Dulles was filed by Pro- 
fessor Kamen in the United States District Court for a mandatory 
injunction to issue the. passport. The complaint argued that Dr. 
Kamen was being deprived of liberty without due a of law 
since (1) evidence supporting the charges made by the Passport Oflice 
had never been produced; (2) no opportunity to cross-examine ad. 
verse witnesses had been afforded; and (3) the findings of the Appeal 
Board were not announced. 

Mr. Hocker. Let’s get this straight. There have been two separate 
court actions by Kamen. The first was in December of 1953. That 
was only to compel the Passport Division to make a decision one way 
or the other ? 

Mr. Cuew. That is correct. 

Mr. Hocker. So that he would have the availability of the appeals 
procedure ¢ 

Mr. Curew. Yes. 

Mr. Hocker. It was only when such a suit was filed, 4 days later, 
the Passport Division did actually decide his case ? 

Mr. Cuew. That is right. 

Mr. Hocker. After some 6 years? 

Mr. Cuew. That is right. 

Mr. Hocker. Now, after the final determination by the Secretary 
himself, without any notification to him as to what the action of the 
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Boards of Appeals was, which was ultimately adverse, it was then 
that he filed the second suit to determine the propriety of the ruling; 
is that it, in short ¢ 

Mr. Curw. Yes; that is correct. 

Mr. Hocker. ‘Thank you. 

Mr. Curw. Counsel for Kamen then obtained an amazing stipula- 
tion from the Government that the State Department decision to re- 
fuse the passport— 
was based in part upon reasons and supporting information of which neither 
the plaintiff nor his counsel has ever been apprised, and that neither the Pass- 
port Office nor the Board of Passport Appeals nor the Acting Secretary of State, 
who ultimately denied the application, were informed of the identity of the 
informers supplying any of the information upon which the decision was based, 

Mr. Hocker. I would like to ask the reporter to mark this piece 
of paper as committee exhibit No. 1. 

Senator Hennines. Are you offering that, and asking that it be 
made a part of the record in the proceedings ¢ 

Mr. Hocker. After it has been identified by the professor, if he can, 
and I suppose he can. That purports to be a certified copy of the stipu- 
lation that you referred to, containing the seal of the court and the sig- 
nature of the court, and you identify that as the stipulation referred to. 

Mr. Curew. I can, yes. 

Mr. Hocker. Will you read that portion of it ¢ 

Mr. Cnew (reading) : 

The parties— 
and the parties are Martin Kamen and John Foster Dulles 


The parties hereto hereby stipulate by their counsel that in the processing of the 
passport application of the plaintiff, Martin D. Kamen, the decision of the De- 
partment of State was based in part upon reasons and supporting information of 
which neither the plaintiff nor his counsel has ever been apprised by the Depart- 
ment of State, and that, except for the information supplied by the plaintiff or 
his witnesses, neither the Passport Office nor the Board of Passport Appeals nor 
the Acting Secretary of State, who ultimately denied the application, were in- 
formed of the identity of the informers supplying any of the information upon 
which the decision was based. 





Mr. Hocker. How was that signed in behalf of the Government ? 

Mr. Cuew. On behalf of the Government, it is signed by Joseph A. 
Rafferty, Jr., assistant United States attorney, attorney for defendant. 

Mr. Hocker. That is Secretary Dulles? 

Mr. Cuew. That is Secretary Dulles; yes, sir. 

Mr. Hocker. May I ask, Mr. Chairman, that exhibit No. 1 be incor- 
porated in the record. 

Senator Henninas. Without objection, it is so ordered. 

(The document was marked “Committee Exhibit No. 1” and is as 
follows :) 


Exuisir No. 1 
In tue Unirep States District Court ror THe DIstTRICT OF COLUMBIA 
Civil Action No. 1121-55. Filed June 6, 1955—Harry M. Hull, clerk 
Martin D. KAMEN, PLAINTIFF V. JOHN Foster DULLES, DEFENDANT 


STIPULATION 


The parties hereto hereby stipulate by their counsel that in the processing of 
the passport application of the plaintiff Martin D. Kamen the decision of the 
Department of State was based in part upon reasons and supporting informa- 
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tion of which neither the plaintiff nor his counsel has ever been apprised by the 
Department of State, and that, except for the information supplied by the plain 
tiff or his witnesses, neither the Passport Office nor the Board of Passport Appeals 
nor the Acting Secretary of State who ultimately denied the application were 
informed of the identity of the informers supplying any of the information upon 
which the decision was based. 
JoserHu A, RAFFERTY, Jr., 
Assistant United States Attorney, 
Attorney for Defendant. 
NATHAN H. DAvip, 
Attorney for Plaintiff. 

May 19, 1955: A true copy. 

Attest : é 

[SEAL] Harry M. Hutt, 

Clerk. 
By Lucitte M. Barry, 
Deputy Clerk. 

Mr. Cuew. In July of this year the case came up for a decision on a 
motion for summary judgment filed by Kamen’s counsel. ‘The motion 
was based on the theory that no significant facts were in dispute and 
that Dr. Kamen was entitled to win the case as a matter of law. 

Thirty minutes before the case was to be argued the Government 
attorneys advised counsel for Dr. Kamen that the State Department 
would issue a standard passport to Dr. Kamen. This was done 2 days 
later, 8 years after the original revocation. The district judge refused 
to dismiss the case, however, until he had given consideration to 
whether or not Professor Kamen was entitled to some relief against 
the defamatory findings made in his case without full hearing 
privileges. 

On July 14 of this year, in a stipulation filed by lawyers for both 

sides, the State Department conceded that the issuance of the passport 
constituted— 
a ruling by the Secretary of State that under the applicable law and regulations 
* * * Professor Kamen * * * is entitled to a passport and this ruling has the 
effect of superseding and reversing the contrary findings heretofore made * * * 
that the plaintiff was a person who * * * engaged in activities which support 
the Communist movement and who was going abroad for the purpose * * * of 
advancing that movement. 


Mr. Hocker. Do you know whether there was any new material sub- 
mitted on behalf of Professor Kamen to the State Department, other 
than the filing and the prosecuting of the suit, which would tend to 
achieve a different conclusion with respect to the basis upon which the 
passport was denied ¢ 

Mr. Cuew. I am quite—I am almost sure that all of the evidence— 
all of the evidence to support Kamen was presented at the hearing be- 
for the Appeals Board, which was followed, of course, by the adverse 
decision. 

Mr. Hocker. And so far as Professor Kamen knows, the only reason 
for the change in the position of the State Department was the im- 
minence of the determination by the United States District Court; is 
that right ? 

Mr. Cuew. That is correct. 

Senator Henninos. I take it, then, that to the best of your know]- 
edge no additional evidence was submitted ? 

Mr. Cuew. That is correct. 

Senator Henninas. Is that not right ? 


70836—56———7 


















94 SECURITY AND CONSTITUTIONAL RIGHTS 


Mr. Cuew. Yes, that is right. 

Senator HenninGs. You think it likely that you would have known 
it had there been other evidence submitted ¢ 

Mr. Cuew. Yes, I certainly think so. We had been in close contact 
with Kamen’s lawyer, and have every reason to think that we have 
all of the information. ; 

Senator Hennines. And you would say, to the best of your know! 
edge, no additional evidence 

Mr. Cuew. That is correct. 

Senator HeENNINGs (continuing). In that matter. 

Mr. Cuew. That is correct. 

Mr. Hocker. But you do know there was no hearing upon any other 
matter 4 

Mr. Cnew. Correct, sir. 

Mr. Hocker. All right. 

Mr. Cuew. The case of Professor Kamen is the best documented one 
in our possession, but less complete information in many other in- 
stances confirms the impression of the pre-Shachtman policy of the 
Passport Division which has been given by the case of Kamen. Let 
me mention briefly a few additional cases to give a general idea of the 
type of difficulties which have arisen. 

L might make a remark similar to that made by Mr. Hocker. We, 
of course, do not have the complete story in these cases, and we are 
not in a position to state if we did have all of the information that 
we would recommend that the person involved should get a passport, 
but we do believe that the State Department does not have the informa- 
tion either, and that they have not made a proper attempt to get the 
facts. 

Mr. Hocker. That was one of the things that was stated in the 
stipulation in the Kamen case, was it not ¢ 

Mr. Cuew. Yes. 

Senator Henninos. I think at this point, Mr. Hocker, for clarifica- 
tion, the witness should state whether or not to his knowledge there 
have been any marked changes in procedure in the Department since 
the handing down of the Shachtman decision. 

Mr. Curew. Well, my information is based mainly on the news- 
papers, but, apparently, most cases in which court actions have been 
instituted have received passports, with the notable exception of 
people who were pretty definitely Communists. However, in other 
cases where court cases have not been filed, the record is not quite so 
clear. There is at least one case which I shall cite which is still in 
progress which would indicate that they have not yet changed at least 
the basic policy. However, as I said before, we have been told that 
they are now reconsidering policy, so I do not want to indicate that 
nothing is happening. 

Senator Hennrnos. For our purposes, I just wanted to clarify, if we 
could, whether we are discussing matters that have been determined. 
Is there now a new policy in effect ? 

Mr. Curw. Nonew policy. 

Senator Hennrnes. Which is being subjected to discussion in a 
sense. 

Mr. Cuew. No new policy has yet been announced. 
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Senator Hennines. Relating to what we would call res judicata, o1 
whether these matters are still in the same situation and circumstances, 
generally speaking, as they were before the Shachtman decision, 

Mr. Cuew. I think they are strictly speaking in the same circum- 
stances as they were. 

Senator Hennings. Thank you, sir. 

Mr. Curew. Now, the next case that I will mention just briefly, I will 
refer toas “Dr. B”. 

Dr. B. was a physicist on the staff of a midwestern university who 
had worked on the Manhattan project during the war. He applied 
for a passport in 1950 in order to go to Switzerland for a year to 
consult with other men in his field and do research. He was not en- 
gaged in any Government work at this time. He received equivocal 
replies from the Passport Division for more than 6 months, neither 
refusing nor granting the passport. Because the complications of 
transporting his family and arranging a benve of absence made it 
necessary to have definite plans, Dr. B fin: ally gave up the trip and 
withdrew his application. U suaiahionahie ithe loyalty of B could 
not have been a factor, because he later was cleared again for secret 
work. 

Mr. Hocker. Secret is the top classification, but one / 

Mr. Cuew. That iscorrect. It is“Q” clearance. 

Mr. Hocker. That is higher? 

Mr. Cuew. No, this is “Q” clearance that I am referring to but 
there is a top secret clearance which is even higher. 

Mr. Hocker. Of course a Communist or a Communist-front man 
or a Communist sympathizer could not get a “Q” clearance ? 

Mr. Curew. Could? 

Mr. Hocker. Could not. 

Mr. Cuew. No. 

The only theory ever proposed to explain the difficulty was that 
Dr. B’s wife had relatives behind the Iron Curtain. 

This is, of course, not a very dramatic case, but I think it is typ- 
ical of the kind of difficulties that have frustrated a great many 
scientists and I put it in just to illustrate the kind of inter ference that 
goes on, on a rather low and undramatic level. 

Scientist C was a physicist who lost his university job because of 
refusal to testify before a congressional committee in connection with 
an investigation of wartime espionage. He received a passport in 
order to accept a position at a South American university but later, 
when he wished to go to England, to continue scientific work, the pass- 
port was revoked so that he could not travel wivwhere else (except 
to return to the United States). It is hard to think of a w: ay im which 
foreign travel by © could really endanger the United States, since 
he knows nothing which is cur zently classified. 

I might say that I put this case in because we are not selecting 
things, we are trving to get a cross section and this is certainly a case 
which conceivably, if all of the facts were known and were systemat- 
oar brought out, could possibly justify passport refusal, but it is a 

‘ase In which again the Passport Division certainly did not investi- 
nore things thoroughly and simply, apparently anyway, went on the 
basis that he had refused to testify and that was the end of it, so 
far as they were concerned. 
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Senator Henninos. By that, do you mean that he refused to appear ? 

Mr. Cuew. No, he appeared, but refused to answer certain questions 
on the grounds of possible self-incrimination. 

Mr. Hoc ‘KER. It was before a congressional committee ? 

Mr. Cuew. That was before a congressional committee. 

Mr. Hocker. That right was claimed under the Bill of Rights of 
the Constitution of the United States ? 

Mr. Cuew. The right was claimed under the Bill of Rights, that 
is correct. 

Senator Henninos. Which was the committee, a House committee 
or a Senate committee ? 

Mr. Cuew. I am afraid that in this particular case I do not 
remember. 

Mr. Hocker. Could you get that? 

Mr. Curw. I could get the information, yes, sir. 

Mr. Hocker. I wish you would and let us know. We will put it 
in the record. 

Mr. Cuew. Yes, sir. 

(The information to be supplied is as follows :) 

(In a supplemental statement submitted to the subcommittee, Mr. 
Chew identified the committee in question as the House Un-American 
Activities Committee. ) 

Mr. Cuew. Scientist D is a graduate student of anthropology in 
a large university who has applied for a passport to go to Africa in 
connection with his thesis research. Tis passport has been denied, ap- 
parently because of political activities by D 10 years ago in a Com- 
munist-dominated union. Mr. D is an outst: undingly promising stu- 
dent, and his university is strongly supporting the passport appli- 
‘ation. 

This is, I believe, a current case. 

Mr. Hocker. Still in the Department ? 

Mr. Cuew. It is still in process; yes, sir. 

Senator Hennines. What do we mean by “political activities by D 
10 years ago in a Communist-dominated union.” I understand in a 
general way what that might mean, but does it mean that he had po- 
litical activities related to infiltrating the union with Communists? 
What does that mean / 

Mr. Cuew. This? 

Senator Hennrnos. Political activities, I mean. 

Mr. Cuew. I do not know the complete facts here, but I think that 
he was a member of a union which was—which has been accused 
of being Communist dominated in that period and that he, according 
to the State Department, was active presumably on behalf of the 
Communists. Now [ do not know what the facts are. This was 10 
years ago. 

Senator Henninoas. It would seem to me, if I were making obser- 
vations—does this man admit that he was active in the Communist- 
dominated union, or to what extent his activities may have carried 
him ? 

Mr. Cuew. Yes, I think he does—I do not think there was anything 
secret involved in it. He felt that he was exercising his constitutional 
rights to free speech and free association, and at that period, when 
he was very young—by the way, he was probably no older than 20 
at that period—he was interested in this particular union and was 
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active in it. Now he has lost interest in the movement completely but 
finds that he cannot properly further his career as a result of this. 

Senator Henninas. He was going to conduct anthropological re- 
search ¢ 

Mr. Cuew. He wanted to go to Africa to conduct anthropological 
research. 

Mr. Hocker. I take it, as I indicated a moment ago, you do not 
attempt to pass on the wisdom or unwisdom of the granting of pass- 
ports, in any particular case, but to illustrate only the type of cases 
where passports are denied or held up / 

Mr. Cuew. That is correct. I am trying to give a fair cross sec- 
tion. I am not selecting just cases in which—— 

Mr. Hocker. If this man, for example, had indicated an impres- 
sion and an intention to stir up the Mau Maus, for example, in South 
Africa, you would not object to denying him a passport ¢ 

Mr. Cuew. That is certainly correct. 

Senator Henninos. That is what I was getting at. 

Mr. Hocker. Yes. 

Senator Henninos. There are problems in Africa, too, relating to 
communism. 

Mr. Cuew. Yes. The last case is that of a young scientist. 

Scientist E is a young physicist who went to England in the late 
1940’s to finish his graduate study and do research at a British univer- 
sity. A few months ago the State Department asked for the return 
of his passport. The stated grounds for the withdrawal were that 
during 1940-41 Mr. E was a member of the American Students Union, 
that while attending school in New York City in 1941-42 he followed 
the Communist Party line and admitted that he believed in commu- 
nism, and that during this period he was a member of the American 
Peace Mobilization. No charges have been made concerning any ac- 
tivities after 1942. 

This is again a case of activities which took place while the scien 
tist was an undergraduate, essentially not much older than 20 years. 

At no time has E ever been connected with secret scientific research. 
From 1942 to 1945 he served in the United States Army, finishing as 
a master sergeant. From 1945 until he went to England he studied 
in American universities. We have been informed that Mr. E’s father 
has written to his Congressman about this case, which is still in 
progress. 

Mr. Hocker. In this case of scientist E—did you say the passport 
was returned, or was the request for its return made while he was in 
England ¢ 

Mr. Cuew. He was in England at that time, that is right. He is in 
England now, so far as I know. That is usually what is done in such 
cases—the passport is revoked with the proviso that the person in- 
volved can stay where he is or return to the United States, but can 
gonowhere else. This is very frequently what is done. 

Mr. Hocker. Very well. 

Mr. Curw. I might say, by the way, that the connection with sci- 
ence in this particular case is that E needs very much to go to confer- 
ences on the European continent and that the lack of a passport pre- 
vents him from doing this, of course, so that although he possibly can 
remain in England, he very definitely is impeded in his scientific 
career. 
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To sum up, we believe that at least until very recently decisions on 
passport ret isals have been made on an arbitrary basis by the head of 
the Passport Office. “Due process” in the handling of evidence has 
been completely absent; in particular, the appeal procedure provided 
for in the regulations of September 1952, has given no real protection 
to the individual. Del: ays in responding to applications and appeals 
have often been completely unreasonable. Our conclusion is that con- 
stitutional rights have been violated by these policies and procedures. 
Several recent court actions have supported this conclusion, 

So far as travel by United States scientists is concerned, a small 
but significant amount of interference has occurred, most of which 
we believe was unwarranted and without any relation to national se- 
curity. In fact, the most obvious consequence of cases such as that 
of Dr. Pauling (which you will hear very shortly) was the very unfav- 
orable publici ity which the Government action received here and 
abroad. 

We believe that no special privileges need be accorded scientists ; 
if due process were followed uniformly in passport procedures, we 
believe that the amount of interference with scientific travel would 
become unimportant. 

We have made some recommendations to the Passport Office. These 
recommendations are appended at the end of this statement for the 
record. I will just summarize here the essential points of our rec- 
pene ems 

. The passport should be recognized as a right of the United States 
sition, not merely a privilege, which may be ‘denied only for reasons 
clearly relevant to national security. 

2. Prompt response to a passport application should be required ; 
when there is a refusal— 

(a) A clear and complete statement of the charges should be 
given. 

(6) The right of a prompt hearing and appeal should be 
guaranteed. 

Standard administrative hearing procedures, with confronta- 
tion of witnesses and no concealment of evidence, should apply. 

(c) The ruling of the board must be based upon the evidence. 
A transcript of ‘the hearing and a copy of the board’s findings 
and decision should be available to the passport applicant. 

We also believe that a procedure for further appeal outside the De- 
partment of State should be set up. Recent Federal court decisions 
have established that passport rulings may be reviewed by the courts. 
We should like to see a well-defined channel, however, so that appli- 
cants will have no uncertainty as to what to do. This question seems 
to us to be a proper concern of Congress and of this committee. 

Although we are most hopeful that passport regulations will be 
revised by the State Department so as to grant applicants “due proc- 
ess.” we think that certain ground rules might be laid down by Con- 
gress to help guarantee the “right to travel.” For example, if the 
passport appeal procedure were provided for by law, then the rules 
of the Administrative Procedure Act which cover administrative hear- 
ings would automatically ensure most of the points raised in our sug- 
gestions to the Passport Office. 

In conclusion, I should like to emphasize our conviction that one of 
the basic difficulties in the present situation is that the State Depart- 
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ment feels it is doing a favor to a citizen in granting him a passport: 
and quite naturally the Department does not like to do favors for 
people it doesn’t like. If Congress were to establish that the pass- 
port—as a permit to travel—is a right of every citizen, which can be 
denied only by due process of law, the pressure on the Passport Divi- 
sion would be enormously relieved. 

On behalf of the Federation of American Scientists, | want to thank 
you for this opportunity to present our views. 

(The statement entitled “Suggestions Regarding New Passport 
Regulations” is as follows :) 


SUGGESTIONS REGARDING New Passport REGULATIONS BY THE PASSPOR' 
COMMITTEE OF THE FEDERATION OF AMERICAN SCIENTISTS 


Passports should be denied only after the applicant has been granted due 
process of law, both substantive and procedural. In its substantive aspect, we 
believe that under the Shachtman case, due process requires that the reasons for 
a denial of a passport must bear a direct relationship to national security. We 
feel, therefore, that the standards for refusal in any new regulation should not 
go beyond cases in which 

(a) The applicant is found to be an advocate of the overthrow of the 
United States Government by unconstitutional means ; or 

(b) The travel of the applicant abroad will endanger the common defense 
and security. (The language of (b) we have taken from the security pro- 
visions of the Atomic Energy Act under which the security operations of the 
Atomic Energy Commission have functioned effectively.) 

Procedural due process, we feel, requires at a minimum the following: 

(a) Prompt response to an application to avoid deprivation of rights by 
mere delay. 
(b) Where there is a refusal by the State Department— 

(4) a clear and complete statement of the charges should be given. 

(ii) a prompt hearing should be afforded before a board of State 
Departinent employees consisting of persons meeting the qualifications 
specified in section 11 of the Administrative Procedure Act. 

(iii) procedures equivalent to those specified in the Administrative 
Procedure Act should be followed, including, of course, the requirement 
that all facts on which the decision is to be based shall be introduced in 
evidence in open hearing. 

(iv) the board’s decision shall contain findings on each charge and 
a statement of reasons for its conclusion. A copy of the decision shall 
be made available to the applicant. 

(c) In the event of an adverse decision, an appeal should be allowed to 
a State Department board consisting of one or more high-ranking officials 
functioning under procedures which permit an appearance and argument 
before the board. 

At this stage, we do not feel it appropriate to attempt to draft any specific 
proposals, but believe that the foregoing includes the outlines of what is required 
for a system of processing passport applications which would protect the rights 
of all applicants, while at the same time not endangering the national security. 
Although we have made references to the Administrative Procedure Act, we do 
not do so with the claim that the act governs the processing of passport applica- 
tions. We have used reference to the statute, however, as a convenient method 
of indicating the standards which we believe should be applied in the protection 
of the basic rights that are involved. We do feel, however, that section 4 of the 
Administrative Procedure Act does apply to any new regulations that you pro- 
pose to issue. If we are correct in this view, there will be a publication of your 
proposed new rules and at that time we would most certainly take advantage 
of the opportunity to submit any detailed suggestions which we might have. 


Mr. Hocker. Mr. Chew, before you leave may I ask one question ? 
We have found in our preparations for this hearing that a great deal 
of interest in the passport problem has arisen among scientists. From 
your position, can you tell us whether it is the feeling of scientists that 


science cannot advance rapidly without a free interchange of ideas 
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among scientists of all nations? Outside of classified information 
which is vital to national sec urity—is that the feeling of scientists 
generally ¢ 

Mr. Cuew. That is one of the most basic convictions that I think 
all scientists share in common, that their free exchange of ideas and 
information is absolutely essential. 

Mr. Hocker. Does that account for the concern of your Federation 
of American Scientists ? 

Mr. Cuew. That certainly is the point; yes. 

Mr. Hocker. Do you have any questions, Mr. Chairman ‘ 

I think your suggestion of the application of the Administrative 
Procedure Act is a very significant one, which might well be given 
further thought. That is a procedure which would accord all of the 
safeguards, traditionally regarded as being within the Bill of Rights, 
already available. 

Senator Henninos. I understand, Mr. Chew, that you have pre- 
sented your suggestions to the State Department. 

Mr. Cuew. That is correct. 

Senator Hennrnos. On behalf of your federation ? 

Mr. Cuew. That is correct. The fast page in this printed testimony 
are the suggestions which we have. 

Senator Hennines. How many cases have you in total from which 
number you selected the ones that you have presented here this 
morning ¢ 

Mr. Curw. I would say about 20. 

Senator Hennines. About 20? 

Mr. Crew. Yes, sir. 


Senator Henninas. And these have come to you, have they, from 
the individuals themselves who are involved, by and large? 

Mr. Cuew. Usually, that is the case; yes, sir. 

Senator Henninas. I have no further questions at this time, except 
to thank you very much Mr. Chew for coming here to give us the 
benefit of your testimony. The committee is er ateful to you. 

(The full text of Mr. Chew’s statement is as follows :) 


STATEMENT BY GEOFFREY F’. Coew, CHAIRMAN, 
PASSPORT COMMITTEE, FEDERATION OF AMERICAN SCIENTISTS 


My name is Geoffrey F. Chew. I reside in Champaign, Ill, and I hold the 
position of professor of physics at the University of Illinois. I appear here not 
as a representative of my university but on behalf of the Federation of American 
Scientists (FAS). I am chairman of the FAS passport committee and I should 
like to report some of the findings of this committee with regard to State Depart- 
ment interference in recent years with travel by United States scientists. 

The Federation of American Scientists formed the passport committee in 1951 
when it became concerned that the policies and procedures of the State Depart- 
ment Passport Division were impeding scientific travel. The committee has 
attempted to get facts in as many cases of scientist passport difficulties as pos- 
sible, but quite naturally most people do not want to become widely pulbicized 
eases. The usual reaction to a passport denial is for the individual concerned 
to avoid publicity of the fact and quietly to give up the proposed trip. A number 
of scientists have been willing to fight for their passports, however, and from the 
somewhat smaller number who in addition have been willing to tell us their 
troubles, we have been able to get enough information to reach some rather 
definite conclusions. 

I should say that almost everything I have to report relates to Passport 
Division policies before the Shachtmen decision (by the U. 8S. Court of Appeals 
for the District of Columbia) in June of this year. We have been informed that 
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policy and procedures are now being reconsidered and we have been invited by 
the Passport Division Head, Miss Frances Knight, to submit suggestions as to 
possible revisions. Later in this testimony I shall summarize the suggestions 
we have made to the Passport Division. 

Let me now take up some specific scientific passport cases. By far the most 
widely known is that of Professor Linus Pauling, but I understand that Dr. 
Pauling will testify in person as to his experience. Another case has been 
followed in detail by our committee and we have less complete facts in many 
other instances. 

Case A, chemist: Professor A is an American citizen by birth and is on the 
staff of a large midwestern university. He is an internationally known chemist 
and has on numerous occasions been invited to lecture, teach, and consult with 
other scientists in a number of countries abroad including France, Australia, 
and Israel. In 1947 he applied for and received a passport in order to accept one 
of these invitations, but before the departure, his passport was suddenly revoked. 

The reason, although not clearly stated, seems to have been connected with 
Professor A’s appearance in that year before a congressional committee. Ap- 
parently allegations had been made secretly to the committee that A during the 
war had been involved with espionage in the Manhattan project. Professor A 
testified freely before the committee and the official committee report clears him 
of any wrongdoing. However A believes that the secret informant independently 
got in touch with Mrs. Ruth B. Shipley, Head of the Passport Office at that time, 
* and convinced her that A should not be allowed to travel. 

All efforts for 5 years failed to produce any results. <A hired a Washington 
lawyer, but some of the inquiries to the Passport Division did not even receive 
a reply. The AKC was contacted and wrote to Mrs. Shipley that they had no 
objection to A’s going abroad. 

When the passport appeal procedure was set up in the fall of 1952, A made a 
completely new application but did not receive any reply until April of 1953, 
7 months later. At that time his application was tentatively denied, but more 
information including a noncommunist affidavit was requested, This was fur- 
nished promptly by A, but no further action was taken by the Passport Office 
for 8 more months. During June, July, and August 1953 counsel for A made 
regular calls to inquire about the progress of the application and was told that 
an investigation was being conducted. On September 18 he was told that action 
would be taken within a week. One month later he was informed that no pre- 
diction could be made as to when action might be taken. A month after that 
A’s counsel was advised by State Department lawyers that they could offer no 
suggestion on how to obtain action by the Passport Office. On December 19, A 
filed suit in the United States district court against Secretary of State Dulles 
and Mrs. Shipley, seeking a mandatory injunction to compel a decision on the 
passport application. Four days later A received a letter from Mrs. Shipley 
definitely refusing the passport. The allegation of involvement with espionage 
was stated but without any supporting facts. 

In January 1954, more than 6 years after the passport was originally revoked, 
A filed a petition to the Board of Passport Appeals. (This Board, by the way, al- 
though nominally created in the fall of 1952, had no members appointed to it 
until A’s court action forced a definite refusal from the Passport Office. Evidently 
no other cases had reached the appeal stage during the entire year which followed 
the formulation of the appeal procedure.) A hearing was held in March 1954. A 
attended in person and was represented by counsel. He testified under oath, 
presented several witnesses who testified under oath, and submitted affidavits and 
other written evidence. A and his witnesses were questioned by the Board’s coun- 
sel and by members of the Board. No evidence was introduced by the Passport 
Office. 

A transcript was made of the hearing and some days after its conclusion, coun- 
sel for A was allowed to examine the transcript and suggest corrections. How- 
ever, all requests by A for a copy of the transcript have been denied. 

Counsel for Professor A believes that the Board ruling was favorable to his 
client but no notification of the decision or recommendation of the Board has 
ever been given. In April 1954 A received a letter from Acting Secretary of State 
Walter Bedell Smith stating finally that the passport would not be issued. 

In June 1954 A petitioned Secretary of State Dulles for a rehearing but re- 
ceived no response for nearly a year until March 1955 when a letter was received 
declining to reconsider the decision. On March 10, a complaint against Secretary 
Dulles was filed by Professor A in the United States district court for a mandatory 
injunction to issue the passport. The complaint argued that A was being de- 
prived of liberty with out due process of law since— 
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1. Evidence supporting the charges made by the Passport Office had never been 
produced. 

2. No opportunity to cross-examine adverse witnesses had been afforded. 

3. The findings of the Appeal Board were not announced. 

Counsel for A then obtained an amazing stipulation from the Government that 
the State Department decision to refuse the passport “was based in part upon 
reasons and supporting information of which neither the plaintiff nor his counsel 
has ever been apprised, and that neither the Passport Office nor the Board of 
Passport Appeals nor the Acting Secretary of State who ultimately denied the 
application were informed of the identity of the informers supplying any of the 
information upon which the decision was based.” 

In July of this year the case came up for a decision on a motion for summary 
judgment filed by A’s counsel. The motion was based on the theory that no 
significant facts were in dispute and that A was entitled to win the case as a 
matter of law. Thirty minutes before the case was to be argued the Govern- 
ment attorneys advised counsel for A that the State Department would issue a 
standard passport to A. This was done 2 days later, 8 years after the revocation. 
The district judge refused to dismiss the case, however, until he had given consid- 
eration to whether or not Professor A was entitled to some relief against the 
defamatory findings made in his case without full hearing privileges. 

On July 14 in a stipulation filed by lawyers for both sides, the State Department 
conceded that the issuance of the passport constituted ‘a ruling by the Secretary 
of State that under the applicable law and regulations * * * Professor A * * * 
is entitled to a passport and this ruling has the effect of superseding and revers- 
ing the contrary findings heretofore made * * * that the plaintiff was a person 
who * * * engaged in activities which support the Communist movement and 
who was going abroad for the purpose * * * of advancing that movement.” 

The case of scientist A is the best documented one in our possession, but less 
complete information in many other instances confirms the impression of the 
pre-Shachtman policy of the Passport Division which has been given by the case 
of A. Let me mention briefly a few additional cases to give a general idea of the 
type of difficulties which have arisen. 

Dr. B was a physicist on the staff of a midwestern university who had worked 
on the Manhattan project during the war. He applied for a passport in 1950 in 
order to go to Switzerland for a year to consult with other men in his field and 
do research. He was not engaged in any Government work at this time. He 
received equivocal replies from the Passport Division for more than 6 months, 
neither refusing nor granting the passport. Because the complications of trans- 
porting his family and arranging a leave of absence made it necessary to have 
definite plans Dr. B finally gave up the trip and withdrew his application. Un- 
questionably the loyalty of B could not have been a factor, because he later was 
cleared again for secret work. The only theory ever proposed to explain the 
difficuity was that Dr. B’s wife had relatives behind the Iron Curtain. 

Scientist C was a physicist who lost his university job because of refusal to 
testify before a congressional committee in connection with an investigation of 
wartime espionage. He received a passport in order to accept a position at a 
South American university but later, when he wished to go to England, the pass- 
port was revoked so that he could not travel anywhere else (except to return to 
the United States). It is hard to think of a way in which foreign travel by C 
could really endanger the United States, since he knows nothing which is cur- 
rently classified. 

Scientist D is a graduate student of anthropology in a large university who has 
applied for a passport to go to Africa in connection with his thesis research. 
His passport has been denied, apparently because of political activities by D 10 
years ago in a Communist dominated union. Mr. D is an outstandingly promis- 
ing student and his university is strongly supporting the passport application. 

Scientist E is a young physicist who went to England in the late 1940's to finish 
his graduate study and do research at a British university. A few months ago 
the State Department asked for the return of his passport. The stated grounds 
for the withdrawal were that during 1940-41 Mr. E was a member of the Ameri- 
can Students Union, that while attending school in New York City in 1941-42 
he followed the Communist Party line and admitted that he believed in com- 
munism, and that during this period he was a member of the American Peace 
Mobilization. No charges have been made concerning any activities after 1942. 
At no time has E ever been connected with secret scientific research. From 1942 
to ’45 he served in the United States Army, finishing as a master sergeant. From 
1945 until he went to England, he studied in American universities. We have 
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been informed that Mr. E’s father has written to his Congressman about this 
case, which is still in progress. ‘ 

To sum up, we believe that at least until very recently decisions on passport 
refusals have been made on an arbitrary basis by the Head of the Passport Office. 
“Due process” in the handling of evidence has been completely absent; in par- 
ticular, the appeal procedure provided for in the regulations of September 1952 
has given no real protection to the individual. Delays in responding to applica- 
tioms and appeals have often been completely unreasonable. Our conclusion is 
that constitutional rights have been violated by these policies and procedures. 
Several recent court actions have supported this conclusion. 

So far as travel by United States scientists is concerned, a small but signifi- 
cant amount of interference has occurred, most of which we believe was unwar- 
ranted and without any relation to national security. In fact, the most obvious 
consequences of cases such as that of Dr. Pauling was the very unfavorable pub- 
licity which the Government action received here and abroad. 

We believe that no special privileges need be accorded scientists ; if due process 
were followed uniformly in passport procedures, we believe that the amount of 
interference with scientific travel would become unimportant. The essential 
points of our recommendations to the Passport Office are as follows: 

1. The passport should be recognized as a right of the United States citizen, 
not merely a privilege, which may be denied only for reasons clearly relevant 
to national security. 


2. Prompt response to a passport application should be required; when 
there is a refusal— 
(a) A clear and complete statement of the charges should be given. 

(b) The right of a prompt hearing and appeal should be guaranteed. 
Standard administrative hearing procedures, with confrontation of wit- 
nesses and no concealment of evidence, should apply. 

(c) The ruling of the Board must be based upon the evidence. A 
transcript of the hearing and a copy of the Board’s findings and decision 
should be available to the passport applicant. 

(A copy of our complete statement to the Passport Office is appended.) 

We also believe that a procedure for further appeal outside the Department of 
State should be set up. Recent Federal court decisions have established that 
passport rulings may be reviewed by the courts. We should like to see a well- 
defined channel, however, so that applicants will have no uncertainty as to what 
to do. This question seems to us to be a proper concern of Congress and of this 
committee. 

Although we are most hopeful that passport regulations will be revised by the 
State Department so as to grant applicants “due process,” we think that certain 
ground rules might be laid down by Congress to help guarantee the right to 
travel. For example, if the passport appeal procedure were provided for by law, 
then the rules of the Administrative Procedure Act which cover administrative 
hearings would automatically ensure most of the points raised in our suggestions 
to the Passport Office. In conclusion, I should like to emphasize our conviction 
that one of the basic difficulties in the present situation is that the State Depart- 
ment feels it is doing a favor to a citizen in granting him a passport; and quite 
naturally the Department is loath to do favors for people it doesn’t like. If Con- 
gress were to establish that the passport—as a permit to travel—is a right of 
every citizen, which can be denied only by due process of law, the pressure on the 
Passport Division would be enormously relieved. 

On behalf of the Federation of American Scientists, I want to thank you for 
this opportunity to present our views. 


Senator Henninos. Your next witness. 

Mr. Hocker. Mr. Linus Pauling will you please be sworn ? 

Senator Hennines. Do you solmenly swear that the testimony 
you are about to give will be the truth, the whole truth and nothing 
but the truth, so help you God ¢ 

Mr. Pautrna. I do. 


TESTIMONY OF LINUS PAULING, PASADENA, CALIF. 


Mr. Hocker. Give us oe name, Dr. Pauling? 
Mr. Pavuine. I am Linus Carl Pauling. I usually do not use my 
middle name. 
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Mr. Hocker. And where is your present home, Dr. Pauling? 

Mr. Pauutne. I live in Pasadena, Calif. 

Mr. Hocker. You are a native born American ¢ 

Mr. Pauitine. Yes; Lam. 

Mr. Hocker. Do you have a preliminary statement, Dr. Pauling, 
with respect to the difficulties which you had in connection with pass- 
port procedures / 

Mr. Pavtine. I have not prepared a written statement, but I have 
some notes and I have clearly in mind what I should like to say. 

Mr. Hocker. What I should have asked you, Is there a complaint 
that you wish to make in this respect 

Mr. Pauiine. Well, first let me say, Mr. Chairman, that I am grate- 
ful to you for giving me the opportunity of appearing here as a v volun- 
teer witness. I do not like it in that I should like to forget these un- 
fortunate, unhappy experiences of the past, but I feel that it is my 
duty to come here and talk about my passport difficulties. And so in 
a sense, I am happy to be here. I hope that things will be better in 
the future. 

I am a scientist, scholar, teacher. I have had my passport denied 
me three times. 

Senator Henninos. Excuse, me, Professor Pauling 

Mr. Pautina. Yes. 

Senator Hennines. Dr. Pauling? 

Mr. Pautine. I like to be called “Professor,” I think it is better. 

Senator Hennines. You are also a doctor ? 

Mr. Paving. Lam also a doctor; yes, sir. 

Senator Hennines. What are your specialties—what is your special 
field, sir? 

Mr. Pavrine. I am professor of chemistry in the California Insti- 
tute of Technology and I have done work in the field of theoretical 
physics, of chemistry, various branches of chemistry, biology, 
mineralogy,and medicine. I have covered many. 

Senator Hennines. You hold what degrees, and from what insti- 
tutions? 

Mr. Pauuine. I have let me say—first 

Senator Henninos. Is all of this in any statement that you have 
prepared ? 

Mr. Pauttna. I would like to give it now. I was born in Oregon 
on February 28,1901. My parents are native-born American citizens. 

I attended the elementary school and high scool in Portland, Oreg., 
where I was born. 

I attended Oregon State Agricultural College and obtained the de- 
gree of bachelor of science in chemical engineering in 1922. 

I had taught for 1 year full time in college, teaching quantitative 
analysis. 

I then became an employee of the California Institute of Technology 
in the fall of 1922. I have been employed continuously by the C ali- 
fornia Institute of Technology since then, for 33 years. I am now 
professor of chemistry and have been since 1931, chairman of the 
division of chemistry and chemical engineering, director of the Gates 
and Crellin Laboratories of the institute and, for some years, I was 
a member of the executive council, the adminstrative board at a time 
when the institute did not have a president. 
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Senator Hennines. Have you been the recipient of any special 
awards or commendations ? 

Mr. Pautine. Yes. 

Senator Hennings. In the same category, will you tell us, please. 

Mr. Pauuina. First, | have not mentioned that 1 received the 
degree of doctor of philosophy from the California Institute of Tech- 
nology in 1925. I have received 14 or 15 honorary doctor’s degrees, 
well, I think, 14 honorary degrees; doctor's degrees from Y ale Uni- 
versity, Princeton University, University of Chicago, other Ameri 
can and Canadian universities, University of London. Oxford Uni- 
versity, Cambridge University, University of Paris, University of 
Toulouse, University of Liege and some other universities. 

Tam a doctor to the 14th power, | think. 

I was given the American Chemical Soc lety award in pure chem- 
istry in 1931, the Nichols Medal in 1941, the J. Willard Gibbs Medal, 
the Theodore William Richards Medal, the Dav y Medal by the Royal 
Society of London, the Lewis Medal, and some ‘other medals I shan’t 
list. I received the "Medal for Merit, the Presidential Medal for Merit, 
the highest award that is given to a civilian by the United States 
Government. 

Mr. Hocker. Have you got the certificate / 

Mr. Pavuuine. From President Truman. 

Mr. Hocker. Have you the certificate with you / 

Mr. Pavurne. I have the certificate, I do not have the medal—I 
did not bring it along. I have the certificate and the citation, both 
signed by President Truman. 

“Mr. Hocker. Will you hold it up, hold up that certificate so that 
we can see it ? 

Mr. Pauuine. Here is the certificate. This is the citation. 

Mr. Hocker. What is the citation for’ What was the award for 

Mr. Pavuuina. It is short—one paragraph—may I read it ? 

Mr. Hocker. Yes. 

Mr. Pauuine. I think this is the first time that I have had to read 
thisin public. It pleases metodoso. It says: 


CrTraTION To ACCOMPANY THE AWARD OF TITE MEDAL FOR MERI‘ 
TO LINUS CARL PAULING 


Linus Carl Pauling, for exceptionally meritorious conduct in the performance 
of outstanding services to the United States from October 1940 to June 1946. 
Professor Pauling, distinguished in chemistry and physics, as Section and Di- 
vision Member of the Explosives Division, Consultant of the Division of 
Chemistry and Rockets, member of the Consultant Panel of the Committee on 
Medical Research, and Chairman of an Ad Hoc Committee on Internal Ballistics 
of the National Defense Research Committee, turned his imaginative mind to 
research on military problems with brilliant success. His chromatographic 
method of analysis is used wherever investigations of rocket powder are under 
way. His studies of stability and surveillance methods were helpful in all 
powder developments. He led the way to an oxygen deficiency indicator for sub- 
marines and aircraft, and carried out important work on a substitute for human 
serum. His proposal for the use of rate control strands made the castable 
double base powder program more effective and widened the field of application. 
His contribution in the field of medical research and of explosives, among other 
contributions to the war effort, were brilliant. Professor Pauling’s aid and 
advice made possible many of the war achievements in new materials and in 
struments required by the Armed Forces. 

HArRrkY TRUMAN. 

THE WHITE HOUSE, 

February 2, 1948. 
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Senator Henninos. Thank you, sir. 
Mr. Hocker. Dr. Pauling, were you given any other citations or 
awards by the United States Government for your work in connection 
with the war effort during the war years ? 

Mr. Pauuine. Yes, I was given some others. I received the Naval 
Ordnance Development Award, and the Certificate for Exceptional 
Service to Naval Ordnance Development. 

Mr. Hocker. Naval ordnance development. 

Mr. Pautine. Naval ordnance development. I worked on rocket 
and cannon powder. This is one of the things that I did, I received the 
War Department Certificate of Appreciation on December 19, 1945. 
I received from Vannevar Bush, the Director of the Office of Scientific 
Research and Development, a letter of appreciation for my work in the 
field, which, as Dr. Bush said, was of such a nature that it will not be 
brought to the attention of the public or to many officials of the 
Government, very highly classified work. 

Mr. Hocker. All of this work during the war years for which you 
received these many honors and awards was work in connection with 
the war effort which was all highly classified. 

Mr. Pavutina. Yes. I may also mention that I served beginning in 
March of 1945 as a member of the Research Board for National Se- 
curity, which was the highest committee in the Government dealing 
with science and technology in relation to national defense. 

It consisted of 15 general officers, admirals and generals, and 15 
civilians. 

Mr. Hocker. You have also received, as I understand, the most 
coveted award that scientists can aspire to. Is that not true? 

Mr. Pauuine. Yes, I should not have forgotten to mention that I 
received the Nobel Prize for Chemistry in 1954. 

Mr. Hocker. Of course, it is that award, that Nobel Prize award, 
that meant more to you in this particular case than to the average 
chemist because it was the key to unlock the difficulties with the Pass- 
port Division, as I understand it. Is that correct ? 

Mr. Pavutine. I am not sure that I can say that it was. In fact my 
passport had been withheld from me by the failure of the Passport 
Division to take any action on it except a delaying action in the fall, 
December of 1953. 

Mr. Hocker. Wait a minute, let’s go back, Dr. Pauling, and go over 
it in a little more detail or at least with more attention to chronology. 
In the first place is it necessary for a research scientist to communicate 
with research scientists not only in his own country but elsewhere in 
order to continue his studies ? 

Mr. Pauutne. I believe that it is important for the world that scien- 
tists be able to discuss their problems with one another and to com- 
municate with one another. way 

Mr. Hocker. And do you believe also that a scientist is entitled to 
his own beliefs on political subjects ? ' ’ 

Mr. Pavttne. I believe that everybody is entitled to his own beliefs 
on political subjects. 5 

Mr. eee And you have definite beliefs of your own, is that not 

e? ; 
et Pauttne. I don’t know how definite they are. I have beliefs of 
my own, yes. 
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Mr. Hocker. Let me ask you this question, Dr. Pauling. It is neces- 

ney s think, to ask it in view of the basis ultimately given to you by 
the State Department, and I remind you that you are under oath. ~ 
Are ae a Communist or have you ever been a Communist ? 
Mr. Pavuine. I am not a Communist. I have never been a Com- 
munist. I may say I have never been a concealed Communist. I men- 
tion this because this occurs on a letter that I received from Mrs. 
Shipley. I have never been a Communist of any sort. I am not even 
a theoretical Marxist. 

Mr. Hocker. Have you ever knowingly given aid to the Communist 
Party ¢ 

Mr. Pavuiina. I have not knowingly given aid to the Communist 
Party. I may say that I don’t believe that I have followed the Com- 
munist line. I should like to mention the Communist line. I have had 
passport difficulties, on again, off again, passport difficulties in that my 
passport has been denied me, then issued within 3 months, issued to me 
4 times and then denied me and then issued to me, and the suggestion 
has been made that I followed the Communist line. I don’t follow 
the Communist line. 

I became interested in politics about 10 years ago. Up to that time 
I had stuck very closely to science, which I was deeply interested in. 
T am still deeply interested in science, but the war, the development of 
the atomic bomb, the release of nuclear energy, made me aware of the 
great problems that exist. 

I decided that I was interested in doing what I could to prevent the 
disaster of an atomic war and for 10 years I have done what I felt was 
right for me to do. 

I must say, though, that nobody tells me what to do. Nobody at all 
tells me what to do or what to think. As to what to do, perhaps my 
wife sometimes tells me some things. 

I have not followed the Communist line, nobody has told me any 
decisions to make. All of my actions have been my own. wy 

Mr. Hocker. Do you know what the Communist Party line 1s‘ 
Do you have any clear notion as to what that is? 

Senator Henninas: Do you mean as of yesterday, today or last week 
or last month? It isa little hard to determine. I wondered if counsel 
wanted to fix the time. ‘ : 

Mr. Hocker. The wording of the charge against Dr. Pauling was 
through all its twists and turnings. So it meant to include not only the 
party line but the changing party line. The ultimate basis upon which 
you were denied a passport was, as I understand it, that you have 
demonstrated a consistent prolonged adherence to the Communist 
Party line on a variety of issues and through shifts and changes of that 
line. So I only meant to know whether he was conversant with the line 
from time to time. 

But I think enough of that, Dr. Pauling. We would like to turn 
now to the history of the efforts that you made to get passports com- 
mencing, let us say, in January of 1952, at which time, I understand, 
you made application to lecture at the Royal Society of London. Is 
that true? 

Mr. Pautinc. That’s right. 

Senator Henninos. Before we proceed with that, Mr. Hocker, may 
L ask, or do you care to ask, Dr. Pauling whether he had at any previous 
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times made an application for a passport or passports and had or had 
not been granted these passports / 

Mr. Hocker. Had you had passports prior to that time 4 

Mr. Paviina. I received my first passport in 1926. I have made a 
number of trips to Europe. ‘Fhe last trips that I made before my pas= 
port was refused were three trips in the period 1947-48, In the sum 
mer of 1947 my wife and I went to England and Sweden, in order that 
i might be given the honorary degree of Doctor of Science by Cam 
bridge University in England and “London U niversity in England, in 
order that I might serve as honorary president of the physic “al chem 
istry section of the Internation: al ‘ongress of Pure Applied Chemistry 
in London and deliver two prine ipal addresses there. also one at the 
Royal Institution of Great Britain, and that I might attend the Inter- 
national Congress of Cytology in Stockholm. 

Then in December 1947 my wife and I and three of my children went 
to Oxford, where I was appointed George Eastman professor, a pro- 
fessorship that is held by an American for 1 year. We stayed and 
visited other countries in the summer. 

In the fall of 1948 I went to Paris for a short time to receive the 
honorary degree of Doctor de Université from the University of 
Paris, and then returned home; all of these trips were for scientitic 
purposes, 

Mr. Hocker. Was there a separate validation for each of these pass 
ports ¢ 

Mr. Patuine. I had a passport—my wife traveled on the same one 
that was good for two years standard time I believe that covered these 
various trips. 

It expired, however, and in January of 1952 I requested a new 
passport for the purpose of taking part in a symposium in London 
that had been arranged by the Royal Society of London. For sev 
eral years, in fact for 15 years, Robert B. Corey and I had been 
working, with a number of our students and assistants, on an ex 
tremely difficult scentific problem, the problem of the atomic struc 
ture, molecular structure of the complex substances that make up 
the human body, proteins in particular, molecules that contain 10,000 
atoms arranged in some way that determines their properties. 

This is a problem that is important to biology and important to 
medicine, fundamental to these subjects. We have made some dis- 
coveries, Which we published in 1951—discoveries which were con- 
sidered to be so important that the Royal Society of London decided to 
hold a symposium on them, at which I would be the principal speaker. 

[ applied for a passport in order to make the trip to London to 
take part. in the scientific symposium arranged by the Royal Society 
of London on the structure of proteins. I was also invited at that 
time to give a Friday evening address before the Royal Institution 
of London on a scientific subject, and to be the guest of honor at a 
reception arranged by the Committee on Visiting Scientists. The 
Committee on Visiting Scientists—I checked up on it—has as its 
honorary president Sir Robert Robinson, the president of the Royal 
Society. Its acting president was the Royal Astronomer, whose name 
has slipped my mind at the moment. The previous reception, the 
last reception that it had given before, was the one for the science 
attachés to the State Department in the American Embassy in London. 
I was to be guest of honor at this reception. 
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I received notice after a month, on the 14th of February, that my 
passport had been denied; the letter said only because the travel 
would not be in the best interests of the United States. 

Senator Henninos. Who signed the letter? 

Mr. Pautina. Mrs. Shipley. 

Mr. Hocker. We want the words correctly because we may need 
some inquiry about it—the determination was that your proposed 
travel would not be in the best interests of the United States, is that 
correct ¢ 

Mr. Paunine. Yes, I shall read the whole letter. 

My Dear Dr. PAULING: 

This is February 14, 1952. 


In reply to your letter of January 24, 1952, you are informed that your 
request for a passport has been carefully considered by the Department. How- 
ever, a passport of this Government is not being issued to you since the 
Department is of the opinion that your proposed travel would not be in the 
best interests of the United States. 

The passport fee of $9 which accompanied the application which you ex- 
ecuted on October 17, 1951, will be returned to you at a later date. 

Sincerely yours, 


R. B. SHIPLEY, 
Chief, Passport Division. 

I could not believe that this really had taken place and I wondered 
what I should do. After wondering a while, 1 decided that I should 
write to President Truman. I wrote him a letter describing myself, 
describing the proposed travel, describing my activities to some extent. 
and stating that 1 was including the certificate and the citation for 
the Medal for Merit that he had awarded me in 1948, and asking that 
he arrange to have the passport issued. 

After a month’s time I received an answer from William D. Hassett, 
secretary to the President, returning the documents and saying that 
this was a matter for the Department of State to handle. 

I then wrote again to the Department of State, a long letter asking 
that they reconsider, and mentioning that | was at that time under 
attack by the Russians as an idealistic representative of the capitalistic 
West. I thought, from what little bit I have been able to understand 
about politics, that this might be pertinent. 

Senator Hennings. What was the medium of this attack, Dr. 
Pauling ¢ 

Mr. Pavuine. There appeared during the period from 1949 on in 
the Russian literature a series of articles written by scientists that were 
attacks on the theory of resonance—lI can’t say that 1 discovered it, 
I gave the name to it and it is usually associated with my name—a series 

Foltoniat on the theory of resonance and on me and my students and 
on some other people on ideological grounds—this is something like 
the Lysenko attack, but that was in the field of genetics, and this was 
in the field of rere ry. 

Senator Hennines. The acquiring of characteristics 

Mr. Pav LING. That was the Lysenko matter. The chemical matter 
was somewhat similar. It involved an attack on some outstanding 
Russian scientists who were supposed to be slavishly following me and 
my associates in their ideas about chemistry. 

‘T feel extremely strongly about this matter. I am a searcher after 
truth. I don’t think that anyone—not even the Russian Government 


TO8S6-——56 8 





110 SECURITY AND CONSTITUTIONAL RIGHTS 


or the Russian Academy of Sciences or the Senate—can say what is 
the truth about scientific matters, can lay down the dictum. I don’t 
think that I know what the truth is. But I believe that if I talk and 
work and other people talk and work, then we can get closer and closer 
to discovering what the truth is. 

I think that it is a great error for the Russian scientists to attack 
the theory of resonance on the grounds that it is incompatible with 
dialectic materialism. I don’t know what dialetic materialism is, but 
I do know that this is not the way to find the answer to scientific 
questions. 

Mr. Hocker. Let’s return now to the history of the correspondence 
you had with Mrs. Shipley. You were telling us about the two letters 
written in the spring and the letter to President Truman, which was 
answered by a statement that this was a matter for the State Depart- 
ment to handle. 

Mr. Pauuine. Yes. So I wrote on the 12th of April and the 14th 
of April, after receiving the answer from the President’s office, asking 
reconsideration and mentioning this matter. I received a letter on 
April 18, 1952, from Mrs. Shipley, which I may as well read. It is 
very short. 


APRIL 18, 1952. 
My Dear Dr. PAvuLInG: I have received your letters of April 12, and April 14, 


1952, in which you ask that your request for a passport be given further con- 
sideration. 


I regret to have to inform you that notwithstanding the engagements which 
you have made abroad the Department finds it impossible to grant you a passport 
of this Government at this date. 

Sincerely yours, 
R. B. SHIPLEY, 
Chief, Passport Division. 

Well, I still could not—you know I suppose that if I were to be 
asked what was the zenith of my emotional life, at any rate my public 
emotional life, I would say that it was when I was awarded the Medal 
for Merit by the President of the United States. I found it hard to 
believe that I, who had received this recognition—I knew that I had 
done my duty, at any rate, but I thought that the Government knows 
too that I am a loyal American citizen and that I have done my duty— 
and I just found it hard to believe that I would not be allowed to at- 
tend this scientific meeting in London, and my wife and I started out. 

I may say that the meeting had been set originally for April 24, 
1952. I asked that it be changed. I was at that time vice president 
of the American Philosophical Society, the oldest learned society in 
the United States, founded by Benjamin Franklin. Thomas Jeffer- 
son was president of it at the same time that he was President of the 
United States. When I was vice president, Justice Owen D. Roberts 
was president. The annual meeting was being held on the 24th of 
April 1952, and I thought that it was my duty to attend. I asked the 
Royal Society if they could change their date to May 1, 1952. So I 
still had 2 weeks. I came to Washington—my wife and I came to 
eee te went to see Mrs. Shipley to try to find out what was 

vehind this. 


If I remember correctly, I signed a non-Communist affidavit, an 
affidavit that I had never been a Communist and was not a Commu- 
nist. I don’t remember the wording of this statement, I may say 
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that nearly every time I have come to Washington I have gone to the 
State Department and signed an affidavit saying that I am not a 
Communist, with small changes in wording. 

Mr. Hocker. You are a non-Communist then to the nth power? 

Mr. Pautine. That’s right. I may say that as a matter of prin- 
ciple I may not agree with the idea that one should be required to sign 
affidavits about his political beliefs and under some circumstances I 
might argue about it. But I don’t think that this applies to me, be- 
cause the fact that I am here today and that many people who have 
had passports denied are not here indicates something of my character 
and beliefs. I like to have things in the open. I don’t like things that 
are kept hidden. If I am not a Communist, I like to say I am not a 
Communist. I like to say that I started out as a Republican, changed 
to a Democrat about the time that President Roosevelt was first elect- 
ed, and have stayed a registered Democrat since then. But I don’t 
follow the Democratic line any more than the Communist line. I think 
I come closer to following the Democratic line. This is just accident. 
I follow my own intellect. 

I wonder if you would allow me a minute to illustrate this matter 
of following my own intellect. Could I have a minute on this? 

Mr. Hocker. Let’s save that for a moment, Dr. Pauling. 

Mr. Pautina. Very well. 

Mr. Hocker. Let’s run through the history of your applications and 
denials? 

Mr. Pavtrnea. Very well. 

Mr. Hocker. You said the meeting in London was postponed until 
May. You came to Washington with your wife to ask that the pass- 
port be issued ? 

Mr. Pautina. Yes. 

Mr. Hocker. And that you made out a non-Communist affidavit at 
at that time? 

Mr. Pavutrna. Yes. 

Mr. Hocker. What was the result of that visit ? 

Mr. Pavutrna. Mrs. Shipley sent my wife and me to see Mr. S. D. 
Boykin, Director of the Office of Security and Consular Affairs, De- 
partment of State, whom she described as her immediate superior. I 
think that Mr. McLeod holds this office now. I am not sure about that. 
I talked with him; there was another man, Mr. John Ford, present, not 
identified. Perhaps he was identified as a security officer. I talked 
with him without getting a very clear picture of the situation. 

Mr. Hocker. By that you mean without getting a very clear picture 
of the basis on which you had been denied ? 

Mr. Pautine. That’s right. Mr. Boykin said to me, why haven’t 
you submitted some evidence to the Passport Division rebutting the 
charges against you? I said “No charges have been made against me. 
How can I submit evidence rebutting them?” He said, “Well let’s 
talk about what you might submit to us.” 

I did submit some evidence as a result of that talk. He said that 
my anti-Communist statements had not ben strong enough. I had a 
little trouble digging up very strong anti-Communist statements. I 
submitted several documents to him, some of which I happened to have 
had with me and some of which I got my secretary to send. I wrote 
a letter to him on April 21, 1952, with these documents and delivered 
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them to him the next day with the request that I be informed at the 
meeting of the American Philosophical Society, and that my passport 
be sent there. 

Mr. Hocker. You were still planning to make the London trip, is 
that correct ? 

Mr. Pauuine. Yes. 


Mr. Hocker. Did Mr. Boykin indicate to you that that was a possi- 
bility ? 


Mr. Pauuine. If | remember correctly Mr. Boykin was noncom- 
mittal. 

Mr. Hocker. I see. All right. 
to go to London ¢ 

Mr. Pauxine. I continued with the plans to go to London. My 
wife went from Philadelphia to the airport in New Y ork, standing by. 
I went from Philadelphia to Washington on the day—let me see if I 

can find when this—I have forgotten which day it was—— 

Mr. Hocker. April 28, was it 4 

Mr. Pautine. April 28, that’s right; 28th of April 1952. I went 
to Washington early in the morning and went to the office of the Presi- 
dent of the National Ac: ademy of Sciences—I have been a member for 
over 20 years—and Dr. Bronk, who was then president of Johns Hop- 
kins University was the President of the Aci ademy, had been trying 
to get matters straightened out. The President of the Royal Society, 
Lord Adrian, was also in Washington, taking no official action as a 
man outside the country but encouraging Dr. Bronk to see that I got 
to the Royal Society conference. 

I waited in Dr. Bronk’s office from the morning until 4 o’clock in 
the afternoon. Our plane was to leave at 6, if I remember correctly. 
I waited until 4 o’clock in the afternoon. I had then a call which | 
believe was from Mrs, Shipley herself, a telephone call, saying that 
Mr. Humelsine, the Under Secretary of State, upheld her’ decision. 

Mr. Hocker. You mean denying the passport ! 

Mr. Pausine. Denying the passport. 1 went to the airport and 

caught the plane to New York. The plane was a little late. i arrived 
there after the plane for London had left. My wife was waiting there. 
I sent a cable to the Royal Society saying I could not be there at the 
symposium. My wife and I caught the plane to Pasadena. We had 
intended to attend the meeting of the National Academy of Sciences 
in Washington and decided not to. 

Mr. Hocker. Did you tell the Royal Society in London the reason 
you could not come 4 

Mr. Pautine. Yes. I told the Royal Society in London—I sent 2 
cable. I could not say that I had just changed my mind. My scien- 
tific reputation or my personal reputation I think would have been 
gone if I said that. I told the Royal Society that I was not coming 
because I had not been issued a passport. 

Mr. Hocker. Up to this date you had not been notified of the reasons 
for this other than the conversation with Mr. Boykin and the state- 
ment that it was not in the best interests of the United States ? 

Mr. Pauttne. That is right. I had not been given any specific 
charges—I think I signed a non-Communist affidavit, but I took that 
as routine. I had not been given any specific charges and nothing in 
writing. 


Then did you continue your plans 
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Mr. Hocker. All right. Then what was the next contact you had 
within the Passport Division ¢ 


Mr. Paurine. May I say a word about what happened immediately 
afterward? I said nothing to any reporters in this country. I just 
went home. On the 5th of May, Sir Robert Robinson, the former 
President of the Royal Society, published in the London Times a 
letter deploring the fact that I had been prevented from coming to the 
symposium arranged by the Royal Society. Some reporters saw this 
IT judge and went out to the State Department. On the 10th of May 
Mr.McDermott issued a statement, announcing that I had been refused 
& passport and reporters came to me and I made some statements. 
Then many people wrote to the State Department and to me or to 
the newspapers, stating that this was harmful to the United States. 

I am myself of the conviction that this action of the Passport Di- 
vision and the Under Secretary of State did real damage to the United 
States. Many people in foreign countries learned about it, many 
people who knew me learned about it and marked it down probably as 
a black mark against the United States. 

In particular a letter was sent to the Secretary of State signed by 
all of the full professors in the Institute of Nuclear Physics of the 
University of Chicago, except one who is not acitizen, 

Enrico Fermi, the father of the atom bomb, signed it. Edward 
Teller, who is called the father of the hydrogen bomb, signed it. Wil- 
lard F. Libby, one of the Atomic Energy Commissioners at the pres- 
ent time, signed it, and three others. This letter I think is illuminat- 
ing. If I could read it to youI should like to do so. 

Senator Hennrnes. May we have it read / 


May 22, 1952. 
The Honorable DEAN G. ACHESON, 


Secretary of State, 
Washington 25, D.C. 


My DerAR Mr. Secretary: The scientific community has been deeply shocked 
by the statement that Prof. Linus Pauling, American citizen, former president of 
the American Chemical Society, and professor of chemistry at the California 
Institute of Technology, has been refused an American passport for travel to 
a meeting of the Royal Society in England. 

Most of the scientists’ of America feel that they know Linus Pauling. All of us 
know his scientific work. Many of us who sign this letter have known him with 
varying degrees of intimacy for very many years, and have discussed with him 
not only scientific matters but subjects of social and political import. Probably 
none of us have agreed with him in all subjects. We have all found reason to 
respect his scientific opinions. Most, if not all of us, have disagreed with his 
political views, and some of us may have found occasion to regard them as not 
even worthy of the high regard we have found necessary for his scientific view- 
voints. 

But no one of us, nor any with whom we have talked, has questioned his in- 
tegrity and sincerity nor his essential loyalty to the United States. 

We have all been long convinced that the world is deeply enmeshed in a desper- 
ate struggle between the forces of evil repression and those of freedom and 
liberty. 

Those of us who sign this letter have had no doubt that the Russian Govern- 
ment has represented the evil in this conflict. We have always hoped that the 
Government of the United States would stand clearly on the side of freedom and 
liberty. We cannot reconcile with this hope the withdrawal of passport privileges 
without trial, without a hearing, and without recourse to an appeal, on the 
suspicion that the political opinions of a citizen are not those of the majority of 
the Nation. ey hy ali, 

Our main plea in this case is a matter of pure principle. The principle of our 
freedom is that a man is innocent of wrongdoing until proven guilty before a jury 
of his peers of violation of a law of our land. Professor Pauling is a man of inter- 
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national fame. It is essential for the maintenance of what remains of our free 
world that free interchange of ideas within this world be sustained. 

The travel of citizens of the free countries within this free community is an ab- 
solutely essential requirement of this freedom. 

Since Professor Pauling is not guilty of violation of our laws we see no juris- 
diction for suspension of this fundamental necessary freedom. 

But even aside from our interest in the principle of freedom we are incredulous 
of the reason given for withholding the passport; that it “is not in the best 
interests of the United States” to grant the passport. We cannot believe, with 
the greatest stretch of our imagination, that any reason can exist which would 
make the granting of a passport of so great harm to this country as its 
withdrawal. 

We are well aware that information, or the suspicion of information, of which 
we are not informed may be in governmental files. Those of us who think that 
we know Pauling well cannot believe that any really detrimental facts extst. 
Those of us who know him less well may be less sure of this. But none of us 
can imagine circumstances by which the granting of a passport can be one-tenth 
so harmful to the interests of this country as the creation in the world of thix 
“cause celebre” that its withholding has done. What harm, what information, 
what tales could Professor Pauling take with him to England, even were he sv 
inclined, that can compare in damage to the incredible advertisement that this 
country forbids one of its most illustrious citizens to travel? We ask you re 
specfully, Mr. Secretary, that this decision be reversed. 

Very truly yours, 

(Signed) Samuent K. ALLISON. 

Hersert L. ANDERSON. 
Enrico FERMI. 
WiILiaArpD F. Lippy. 
JoserpH E. MAYER. 
Epwarpd TELLER. 
HAroip C. UREY. 

I have a number of letters like this. 

Senator HennineGs. May I ask you this question ? 

Mr. Pauuine. Yes. 

Senator Henninos. Are not the gentlemen that signed that letter 
primarily responsible for the development and ultimate success of 
the experiments with the atom bomb, so-called nuclear energy ¢ 

Mr. Pavuuine. I think that these men are the majority of those who 
were responsible for the development of the atom bomb and the hydro- 
gen bomb. Mr. Teller is one of them. 

Senator Henninos. Thank you, sir. 

Mr. Pautine. All but one of them are old friends of mine or old 
acquaintances. I think they are friends, but I think they were actin: 
not as friends but as loyal citizens of the Nation in writing this letter. 

I have a short letter that is illustrative of foreign opinion. Would 
you like to hear one short letter about the effect abroad ¢ 

Mr. Hocker. All right. I do want to get along with the chronology, 
if you don’t mind. Please read, that one. Go ahead and read it. 

Mr. Paviinc. This is from Uppsala Universitet, Uppsala, to the 
Secretary of State. 

Mr. Hocker. This is Sweden ? 

Mr. Pavutne. This is Sweden. 

Dear Sir: I take the liberty of writing to you to express my concern about 
the difficulties which have arisen for Prof. Linus Pauling, California Institute 
of Technology, in obtaining a passport to go to Europe in order to take part in 
important scientific conferences. This concern is shared by scientists all over 
the world. No doubt you are aware of the fact that Professor Pauling is one 
of the leading scientists of our time, well known for his epochmaking contribu- 
tions to the modern development of chemistry. His recent work on the structure 


of proteins—a result of many years of painstaking investigations—is of the 
utmost importance to chemistry, medicine, and the science of life. It will cer- 
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tainly be one of the main subjects at several scientific meetings the next few 
months, among them the Second International Congress of Biochemistry in 
Paris July 21-27, 1952. I cannot believe that it is in the interest of the United 
States that the man who has the credit for these discoveries and who greatly 
deserves the gratitude of mankind, should be prevented from establishing per 
sonal international contacts, which are essential for the development of a field 
of the utmost importance for the welfare of human beings. 
Respectfully yours, 


(Signed) ARNE TISELIUS, 
Ph. D., D. Se., M. D. Nobel Laureate. 
President of the International Union of Pure and Applied Chemistry. 

Mr. Hocker. He was himself a Nobel prize winner ? 

Mr. Pautina. Yes. 

Mr. Hocker. Do you happen to know whether it was about that 
time or specifically on June 26, 1952, that Senator Morse on the floor 
of the Senate mentioned and brought attention to the fact that these 
letters had been written and asked why Dr. Pauling’s passport had 
been denied ? , 

Mr. Paving. Senator Morse gave two speeches on the floor of the 
Senate in the summer of 1952 in which he referred to my case, and 
he included these letters, the one from Sir Robert Robinson to the 
London Times and some other information. He mentioned, I may 
say, in his talk that he had been admitted to the bar by my uncle, J. U. 
Campbell, who was chief justice of the supreme court of the State of 
Oregon at the time. 

M. Hocker. Shortly after these letters were published and the 
remarks of Senator Morse, at least the first one, dia you then apply 
for another passport for another similar trip ? 

Mr. Pavuuinea. I received immediately several invitations to attend 
scientific congresses. I was elected or chosen as the honorary presi- 
dent of the symposium on the biogenesis of proteins of the Inter- 
national Congress in Biochemistry to be held in Paris in July 1952 
and was invited to give a paper at a symposium of the Faraday So- 
ciety in Ceeaiildan: Hanlon. in August 1952. 

I decided to attend these meetings and made application imme- 
diately for a passport. The passport was issued to me. If I remem- 
ber correctly I got it the day the plane was to leave. I received by 
telephone word in Los Angeles from a representative of the State 
Department that David Bruce, Acting Secretary of State, had sent 
me a telegram saying if I would sign an affidavit stating that I was 
not a Communist—this was identified with aflidavits— 

Senator Hennines. Approximately how many affidavits do you 
think you may have signed, Dr. Pauling? As many as 12, a half 
dozen ¢ 

Mr. Pavutinea. I think I have signed a half dozen or perhaps more 
affidavits for the State Department, which are essentially the same 
but with a little rewording each time. 

Senator Henninos. All to the same purport ? 

Mr. Paving. That’s right. In this case the one that I signed—I 
shouldn’t say what I think. Let me not say. I had just signed an 
affidavit for the State Department. The telegram that I received 
from David Bruce, Acting Secretary of State, said provided that you 
sign an affidavit saying that you are not a Communist. It did not 
say another affidavit. An affidavit saying that you are not a Com- 
munist. 
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Mr. Hocker. Was that passport of July limited as to locations you 
could go to and an expiration date? 
Mr. Pauttne. I forgot to bring my passport with me. I believe-—— 
Mr. Hocker. My information is that it was limited to expire Octo- 
ber 1. 

Mr. Pavuuinea. I think it was limited to France and England and 
limited to the period from early July to October 1, 1952. 

Mr. Hocker. You made that trip and appeared at those conferences ? 

Mr. Pautine. My wife and I made that trip. 

Senator Henninas. I believe in routine a passport is issued for a 
period of 2 years, is it not ? 

Mr. Hocker. That is my understanding. 

Senator Hennines. The ordinary passport is issued for 2 years 
but yours was limited ? 

Mr. Pautine. Yes. 

Senator Hennincs. Yours was limited to travel in England and 
France ¢ 

Mr. Pautine. That isright. England and France. 

Senator Hennines. This was after you had executed the additional 
anti-Communist or non-Communist affidavit required by the Acting 
Secretary of State, Mr. David Bruce ? 

Mr. Pautine. Yes. I have interpreted this as meaning that I have 
i passport but that it needs to be validated for each trip. Ihave made 
five trips abroad including around the world on this same passport. 
[t has to be validated for a short period of time for each trip but I 
have not had to pay $9 each time. I paid $9 originally and I have 
the same passport with all of the stamps in it. It is stamped void, 
void, void and then reissued. 

Mr. Hocker. If I may summarize. In January of 1953 you asked 
for a passport to a congress in Brussels, did you ? 

Mr. Pavuiine. That is right. 

Mr. Hocker. Yes. 

Mr. Paciina. I wrote to the President—I wrote to the Secretary 
of State on January 8, 1953, asking that the passport be issued to me 
for a number of trips that I was planning to make during 1953. I 
wrote again on February 18, 1953, 6 weeks later, asking that some 
action be taken on my earlier letter. On February 25, 1953, I came 
to Washington and went to the State Department and talked with 
Mrs. Shipley. 

If 1 remember correctly I signed then an affidavit saying I was not 
a Communist. I am sure that I signed an affidavit on that date, and I 
was issued a passport on February 25, 1953, to permit me to attend 
the Solvay Congress in Chemistry which is a congress at which there 
are only a dozen speakers, supported by the Solvay Institute in 
Belgium. In April, my passport was validated from February 25 to 
April 25. 

Mr. Hocker. Was it good for travel in England and Belgium only? 

Mr. Pavtrne. It was good for travel in England and Belgium only. 

Mr. Hocker. After that trip did you attempt to get another valida- 
tion of the same passport in the summer of 1953 ? 

Mr. Paving. Yes. I wrote to the Secretary of State on May 12, 
1953—these dates are 1953 now—I wrote stating that the Unitarian 
Service Committee had invited me to make a trip to Europe to visit 
the medical schools in Germany, and in particular the departments of 
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physiology of the medical schools in Germany, at their expense, and 
that I had been invited also—I am not sure that this was included in 
the first letter—I was invited also to give the principal address at the 
13th International Congress of Pure and Applied Chemistry in Stock- 
holm. 

Mr. Hocker. Was that passport issued and validated ? 

Mr. Pavurne. | wrote again on June 5, 1953, asking for some sort 
of answer, since we were scheduled to leave on the Ist of July. I re- 
ceived a passport; if 1 remember correctly, my wife and I picked it up 
in New York on the way. I don’t think there was great difficulty. We 
got it. 

Mr. Hocker. That was also limited to travel in Germany and Swe- 
den, was it? 

Mr. Paving. No, we went to England, too. I think this was not 
limited beyond European countries. But I am not sure. I don’t 
remember. 

Mr. Hocker. It was limited in time, wasn’t it ? 

Mr. Pauuine. It was limited in time to about the Ist of October, 
I had forgotten. 

Mr. Hocker. Then in September 1953 did you again ask for valida- 
tion for a proposed trip to India, Greece, Thailand / 

Mr. Pavuuine. That’s right. 

Mr. Hocker. What were those engagements you had on that trip? 

Mr. Pavuine. Several years ago I was invited by the Government 
of India and the Indian Science Congress Association to make a trip 
to India at their expense as guest of the Government. 

My wife was invited too. I planned to make a trip. My physician 
said that my health was not good and that I should not go. I was in- 
vited the next year and the next and in 1953 I decided that I should 
accept the invitation. I accepted the invitation. I was also scheduled 
to arrive in India on the Ist of January to take part with Nehru in the 
dedication of a new science laboratory. I agreed to stop in Greece to 
give scientific lectures in the University of Athens and the Athens 
Technological Institute and to stop in Israel, in Jerusalem to give lec- 
tures at Hebrew University, scientific lectures. 

My wife and I thought that it would be nice to be in Israel, in 
Jerusalem, on Christmas Day. I was invited to speak in Thailand and 
Japan. And I wrote also requesting a passport for this purpose. Oi 
the 19th of September I wrote asking that Israel be included. I think 
I had just received the invitation—no. I have gotten confused. On 
the 19th of April I wrote asking that 

Mr. Hocker. September, you mean, not April? 

Mr. Paviine. Of September. This was the 11th of September 
when I sent in the passport asking validation for the trip to India 
and other countries. I then received an invitation from the Weiz- 
mann Institute in Israel inviting me to come for the ceremonies on 
the first anniversary of the death of the first President of Israel, 
Chaim Weizmann. He was a chemist, and I was invited to represent 
chemistry at these ceremonies and to participate in the dedication of 
a Weizmann memorial region, the opening of a new laboratory for 
cancer research, and the laying of the cornerstone of a physics labo- 
ratory, and to give some lectures. 

I accepted the invitation and on September 19 asked Mrs. Shipley 
to issue the passport. 
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On October 14, a month later, I sent a telegram asking for action. 
[ received the passport—I sent another telegram on the 20th of Octo- 
ber, since I was leaving Sunday of that week, a few days later. 

I received word that I aaa get the passport. I set out for Israei, 
picked up the passport, and made the trip to Israel. This is the 
fourth trip that I had made on the passport that had been issued to 
me after the passport had been denied for the Royal Society meeting. 

So that four times I had had my passport issued or validated for 
European trips including Asia Minor. 

Mr. Hocker. Your original request in September 1953 had been 
for the proposed trip to India, Thailand and Greece and Japan, is 
that right ? 

Mr. Pauuine. That’s right. I asked that that be considered. 

Mr. Hocker. When was it that you finally got word on the issuance 
of that validation of the passport ¢ 

Mr. Pavutine. I sent my passport back for revalidation on Novem- 
ber 16, 1953. 1 got in communication with Dr. Bronk of the National 
Academy of Science in order to speed up things. 

On the second of September he told me that the passport—it was 
the 4th of December, he told me that the Passport Division had told 
him that a decision would be made on it on the 9th of December. No 
word came on the 9th of December. On the 14th of December I sent 
a telegram—I am up to No. 38 of my communications with the State 
Department now. 

Mr. Hocker. I don’t care about the contents of the telegram. 

Mr. Pautine. All right. 

Mr. Hocker. You asked for action and you telephoned and you 
telegraphed again ? 

Mr. Pauttina. I telephoned and telegraphed. I telephoned to say 
that we needed to get on the plane that night, and Mrs. Shipley was 
noncommital but then sent word saying that a decision could not. be 
made that day. My wife and I got on the plane and flew to New York. 
I received word from the science representative, the science advisor 
to the Secretary of State that a decision had been made. 

I then telephoned to the State Department, the New York Office of 
the Passport Division. A man there said to me over the phone— 


I have been ordered to tell you that your passport has been refused and that you 
may appeal by writing a letter addressed to the Chairman of the Board of 


Passport Appeals. 
I got on the plane immediately. 

“Mr. Hocker. Was any statement made as to the grounds on which 
it was refused ? 

Mr. Pauttne. No statement was made. 

Senator Hennrnos. This was in 1953. 

Mr. Pautine. This was the 22d of December 1953. 

Senator Hennines. And previously you had made 4 trips abroad, 
as we understand, upon limited passports—passports of limited dura- 
tion, approximately 4 months instead of regular 2 years. 

Mr. Pavrine. That is right. My passport had been validated suc- 
cessively, 4 times in succession for 4 trips abroad without difficulty, 
except the delay until the last moment that I thought was just standard 
practice. 

Senator Henntnes. At any time did you ask any official of the 
Department of State or any other official of the Government of the 
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United States whether or not you could not have a regular passport 
like everybody else or like most other people who are issued passports, 
that is one for 2 years? How did you feel about having to go and have 
these passports validated after the 4 months had expired when you 
were about to make another trip? What was your feeling about that? 

Mr. Pautine. I felt that there was something rotten in the Passport 
Division and that it was my duty and the duty of other citizens to do 
what they could in the field of politics to rectify this. 

Senator Hennines. Did you feel that you were being victimized by 
this harassment, the refusal of these people to do anything about this, 
this off again, on again policy? Here you had had 4 passports issued 
and then you were denied 1 this last trip. 

Mr. Pautina. Yes. I have mentioned what my feelings are about the 
United States and about myself as a loyal citizen who has done his duty. 

I felt that this showed not ingratitude on the part of the Govern- 
ment as a whole, but a lack of understanding, really an unbelievable 
blindness and lack of understanding on the part of the officials not only 
in the Passport Division but in the Department of State as a whole, 
since I had got as high as the Acting Secretary of State. 

Senator Henninos. Before I interrupted you were discussing the 
Board of Passport Appeals. 

Mr. Pavurne. That is right. But I want to say that this does not 
mean that I am any less loyal to the United States. I believe in the 
Constitution. I think that it may well be that there will be more 
amendments to the Constitution as time goes on. I believe that I 
support the Government, but I think that there are Government prac- 
tices that need to be improved and corrected. 

Mr. Hocker After you got word by telephone in New York that 
your passport had been denied on undisclosed grounds, did you say 
you went to Washington to find out about it ? 

Mr. Pautine. 1 went to Washington. Since I had been told over 
the telephone—and I myself had telephoned to the New York office 
of the Passport Division, I was sure that there was no uncertainty 
about where this information had come—after I had been told that I 
could appeal by writing a letter addressed to the Chairman of the 
Board of Passport Appeals I came to Washington, hired a lawyer, a 
Washington lawyer, a distinguished and able, conservative man, for 
whom I have respect even though he was not successful in this case. 
I hired a lawyer. He went to the State Department. I am not sure 
I should—Mr. James R. Murphy is this man. He went to the State 
Department and was told that the passport had not been refused and 
that I could not appeal. A year had gone by since the Secretary of 
State had issued a statement that a Board of Passport Appeals was 
being set up inside the State Department, after Senator Morse had 
said he was going to introduce legislation setting up a Board of Pass- 
port Appeals within the State Department. 

This is over a year later. A few days after I had been told to appeal, 
T read in the paper that finally a chairman had been appointed of the 
Board of Passport Appeals and that the Board would be set up in 
the course of time. ; 

Mr. Hocker. Your lawyer was told by Mrs. Shipley then that the 
passport application had not been denied but was still under considera- 
tion so that no appeal was appropriate, is that it? 

Mr. Pautina. This is hearsay. 
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Mr. Hocker. I understand. 


Mr. Paviine. Mr. Murphy said to me that a man in the State De- 
partment told him that the passport had been only tentatively refused 
and that a week later an informal hearing would be held. 

In New York, when I had received word that the passport had been 
denied, I cabled the University of Athens cancelling my lectures and 
my week’s stay in Greece. 

Mr. Hocker. It was too late to give them. 

Mr. Paving. It was too late to give them. 

Mr. Hocker. But you still had pending the meetings in India and 
Thialand and Japan ? 

Mr. Pavuttne. And in Jerusalem. When I received this word from 
my lawyer I cabled the vice president of Hebrew University in Jeru- 
salem cancelling my lectures there essentially at the last moment. 
They were to be the following week, during my stay in Jerusalem. 

Mr. Hocker. Did you submit another affidavit of non-communism 
in the course of this pending matter ? 

Mr. Pautie. That is right. My lawyer and I went to the meeting. 
Mrs. Shipley did not show up. ‘T'wo men in the State Department 
appeared. One of them had a big bill of papers which he shuffled 
through. 

He hemmed and hawed and made remarks about my having be- 
longed to, according to some information he had, I had belonged to 
such and such an organization at some time in the past, that I had 
signed a petition or had done something like that. 

My lawyer and I tried to keep track of what he said. We had some 
difficulty in getting it straight. But he had asked that we submit—— 
Mr. Hocker. You had no written specifications of charges against 
you!’ 

Mr. Pavuuinc. We had no written statement of charges. I prepared 
an affidavit stating again that I am not a Communist, never have been 
a Communist and so on and making statements about the charges that 
related to action that I had taken since my passport had been issued 
in the summer of 1952 or since my passport was denied. 

Senator Hennines. Dr. Pauling, when you went through this re- 
petitious exercise of executing these affidavits, did you make protest 
and say, why, gentlemen, I have signed one affidavit after another 
that Iam not a Communist. Did you ever make such a comment that 
they must have such affidavits in the files ? 

Mr. Pavutine. I don’t remember whether I did or not. I was doing 
my best to be polite. In fact, I was polite. I did anything that any- 
body in the State Department, Mrs. Shipley or anyone else, ever sug- 
gested to me that Ido. I was not pugnacious. I was as cooperative its 
possible. I am, I think, gentle by nature. I have my own ideas. 

Senator Hennines. So when they asked you to execute another affi- 
davit that you were not a Communist, you executed another one at the 
times they were required ¢ 

Mr. Pautine. Yes. 

Mr. Hocker. What happened as a result of that informal conference 
with respect to the question as to whether your passport would be 
issued ? : : 

Mr. Pavtine. I prepared the affidavit the same day. I think the 
second day, it took a day to do it, and we took it by messenger to the 
State Department on the 30th of December. We went to the State 
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Department on the 31st of December and were informed that it would 
not be possible for them to make any decision, either an adverse one 
that would permit me to appeal, or a favorable one, before the 5th of 
January. My principal lectures in India, at the Indian Science Con- 
gress in Hyderabad, were to be given during the first week of January, 
so that this meant essentially the end of my trip. I could not ask the 
Indian Government to pay our expenses on the trip to India when I 
would arrive too late to give the lectures. 

I said, well, we will give up the trip. I cabled that I would not be 
able to be present at the dedication of the laboratory with Nehru, that 
I just could not meet my obligations in India. 

Mr. Hocker. This was the third cancellation that you had to make? 

Mr. Pautina. This was the third cancellation at the last moment of 
lectures. I had plenty of time to write to Thailand and to Japan can- 
celling the lectures because they did not come for another 6 weeks or 
2 months. 

Mr. Hocker. When was it that you finally received notification 
from the State Department as to their final action on this matter? 

Mr. Pavia. I received this on the 31st of December by word of 
mouth. This was not final action. This was—I mean I was told by 
word of mouth on the 31st of December that they could not act until 
the 5th of January. On the 14th of January—I have become confused. 
Let me get straightened out. 

On the 22d of January, I received a letter from Mrs. Shipley making 
some reference to my withdrawal of my passport application. 

I would point out here that I applied for validation of my passport 
on September 11, 1953. There would have been time enough for me 
to have been turned down and to have appealed, or for the matter 
to have gone to someone in higher authority, such as the Secretary of 
State. 

In the State Department, in fact, the Passport Division itself, by 
what seems to me clearly to be a process of continued delay from day to 
day or week to week—the decision will come the 8th of December, or 
will come later—succeeded in causing my wife and me to be essentially 
forbidden from making this trip, the great trip that we had been look- 
ng forward to, to India and other countries. 

may say, since I have spoken of the zenith of emotion, that this was 
the nadir of emotion. 

My wife and I had never been so miserable—I can say that I had 
never been so miserable in my life before. My wife never had looked 
so bad. 

After this occurred 

Mr. Hocker. After this occurred, did the Indian Government at- 
tempt to set another date for you to come ¢ 

Mr. Pauitine. The Indian Government invited me, I think now for 
the fifth time, to come to India, invited my wife and me both to come 
to India as guests of the Government during January and February 
of 1955. 

Mr. Hocker. Did you apply for a passport then with respect to 
that ? 

Mr. Paviine. On June 7, 1954, I sent my passport back to the State 
Department requesting validation for a trip to India, to begin 6 or 7 
months later, to cover January and February of 1955. 
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Mr. Hocker. And when did you receive notification with respect 
to that application ¢ 

Mr. Pautine. Six weeks later, on July 19, 1954, I received a letter 
from Mrs. Shipley denying the application, and containing 24 allega- 
tions of misbehavior on my part, the first one being, if 1 remember 
correctly, that I was a concealed Communist. 

Mr. Hocker. I think you have the letter there before you. You 
might read that first allegation. It is at the bottom of that first page. 

Mr. Pau ine. (reading). 

1. That you were a concealed member of the Communist Party. 

Senator Hennines. What was the date of the letter ¢ 

Mr. Pauuine. July 19, 1954. 

Mr. Hocker. That you were a concealed member of the Communist 
Party ¢ 

Mr. Pauuina. Yes. 

Mr. Hocker. Then follow some twenty-odd other allegations of 
activities, associations and reports in the newspapers and others # 

Mr. Pavuurne. That is right; 23 other allegations that relate to 
activities of various sorts, some ‘of which are true, some of which are 
not true—these alleg: ations. 

Mr. Hocker. All right. Then did you again file—this was the first 
time I guess that the charges against you had come out into the open, 
is that r right 4 Q 

Mr. Pauuine. Yes. This is the first time that I had received 
written statement of charges against me. A year and a half later, a 
year and half after my passport had first been denied, or over a year. 

Mr. Hocker. Did you file in response to that letter a detailed answer 
as to each of those charges ? 

Mr. Pavuuine. That isright. I filed a detailed affidavit denying that 
I was a concealed Communist or any other kind of a Communist or 
ever had been and making statements about all of the other allegations. 

Mr. Hocker. Then was there any further hearing with respect to 
those two documents, that is, the letter of charges and your answer in 
the form of an affidavit ? 

Mr. Pautinc. There was no hearing. I received on September 3, 
1954, a letter from Mrs. Shipley saying that my application for— 

Mr. Hocker. I have those three matters out of order, Dr. Pauling. 

Mr. Pavuine. Oh, yes, saying that the issue of a passport to me 
was precluded—this is the wording—and then going on to say— 


You may if you so desire appeal this decision to the Board of Passport Appeals. 


I had earlier received a statement by telephone about the Board of 
Passport Appeals and this was then said to be wrong, a misunder- 
standing. 

Mr. Hocker. What was the date of that notification? Was it Oc- 
tober 1 4 

Mr. Pavutinc. This was October 1, 1954. 

Mr. Hocker. Then by that tme it was getting along toward the 
February date? 

Mr. Pavutne. That is right. IT was to leave in December, you see, 
December 15. This left October, November, December. I thought 
that my wife had suffered so much last year by this last minute bus- 
iness and I had felt so conscience stricken to think that my lectures 
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in Athens, Jerusalem, and Hyderabad were canceled at the last mo- 
ment when there was no chance of getting a replacement for them, 
disappointing these people, that I would better not try to push this 
through the Board of Passport Appeals in the short time remaining, 
and I think I was just feeling worn down, too. 

Mr. Hocker. So you canceled the entire trip / 

Mr. Pavuiine. So 1 wrote saying that I had decided not to make the 
trip to India this year. That was on the 5th of October. I wrote 
immediately saying that I had decided not to go to India that year. 

I thought, “Il can appeal later on. I am very busy with teaching 
and I don’t want to have to go to Washington to appear before a Board 
of Passport Appeals and be caught again at the last moment. So J 
will cancel the trip this year now, and then try again when I have 
more time to put it through.” 

Mr. Hocker. Do you want to read us what Mrs. Shipley’s letter of 
final denial on October 1 of 1954 said? 

Mr. Pauina. Yes. 

It said— 

DrearR Dr. Pautine: The Department has received your letter of September 
3, 1954, in which you make reply to the allegations concerning you which were 
set forth in the Department’s letter of July 19, 1954. 

The Department has given very careful consideration to your case, including 
your letter and its enclosures, and has concluded on the basis of evidence at 
hand that your activities during the years following world War II have dem- 
onstrated a consistent and prolonged adherence to the Communist Party line 
on a variety of issues, and through shifts and changes of that line, and that, 
accordingly, the issue of a passport to you is precluded under section 51.135()) 
as that section is amplified by section 51.141(b) of the passport regulations. 


The gist of the allegations concerning you were set forth in the Department's 
letter of July 19, 1954. 

You may, if you so desire, appeal this decision to the Board of Passport 
Appeals. A circular, setting forth the rules of the Board, is enclosed for your 
information. 

Sincerely yours, 


R. B. SHIPLEY, 
Director, Passport Office. 

Mr. Hocker. When was the next occasion that you had to apply 
for a passport or validation of the current one ? 

Mr. Pauuina. I was notified 1 month later that the Academy of the 
Sciences, the Royal Academy of Sciences of Sweden had awarded me 
the Nobel prize for 1954 and that the check and the medal and the 
diploma would be presented to me by King Gustav Adolf of Sweden 
on December 10, 1954, if I could get there. 

Mr. Hocker. This was 1 month and 2 days after the letter by Mrs. 
Shipley saying— 

Mr, Pavuuine. That’s right. One month and 2 days after the letter 
had been written, that I just read. About one month after I had 
received it. 

Mr. Hocker. Did you then again apply for validation ? 

Mr. Pautine. I then wrote a letter to Mrs. Shipley asking that the 
passport, that my passport be validated for the trip that I had de- 
scribed in earlier letters, namely to India, as a guest of the Govern- 
ment of India, to Israel, to Thailand, to Japan, and to other countries, 
where I might give scientific lectures, and to Sweden in order to re- 
ceive the Nobel prize. 
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Mr. Hocker. This was—Except for the inclusion of Sweden, this 
was identical with the previous application that had just been denied ¢ 

Mr. Pautine. That is right. 

Mr. Hocker. What was the action of Mrs. Shipley’s office on this 
application ¢ 

Mr. Pautine. On November 19, 1954, 2 weeks later, I received the 
passport from Mr. Saltzman, Under Secretary of State. 

Mr. Hocker. Is that Charlie Saltzman ? 

Mr, Pauuine. Yes, Saltzman, Under Secretary of State. 

Mr. Hocker. Was that passport which was issued after the appli- 
cation and about 2 weeks after the announcements that you had been 
awarded the Nobel prize issued to the same countries that you had 
previously applied for a passport ? 

Mr. Pautina. No, this passport was now an unlimited passport ex- 
cept for the standard stamp about the Iron Curtain countries that is 
in all passports. 

Mr. Hocker. Had there been any additional evidence or any addi- 
tional affidavits or information furnished to the Secretary of State 
between the date of Mrs. Shipley’s refusal of October 1, 1954, and 
the time that the passport was issued November 19, 1954, other than 
that the announcement that you had been awarded the Nobel prize? 

Mr. Paving. The only information that was contained in my let- 
ter of—the only information that had been sent to the State Depart- 
ment was that in my letter of November 4—here we are—lI have to 
check that. I repeated the statement—I mentioned the Nobel prize, 
repeated that the purpose of the proposed travel is purely scientific 
except that my wife and I hope to have some appreciable sightseeing 
in connection with it. 

I described the trip essentially as it had been described before. 

Mr. Hocker. I mean there was no information with respect to 
the charges that had been given to you the preceding July. 

Mr. Pautina. I added a paragraph. I was going to do my best to 
cooperate. I added another paragraph, which ee I should read 
since it might be considered to contain information, but I think it is 
identical with information before. 

Mr. Hocker. All right. 

Mr. Pavutina. After describing the trip essentially as before except 
for the Nobel prize ceremony I said, “In a letter from your Depart- 
ment the allegation was made that I am or have been a Communist. 
“T have never attended a Communist Party meeting.” Perhaps I just 
volunteered this. I am not sure they had ever asked me that before. 
“T am not a Communist and I never have been a Communist. I never 
have been a hidden Corgmunist or any sort of a Communist.” 

I had said that before too. 


In my affidavit of September 3, 1954, which is now in your possession I made 


the sworn statement that I am not a Communist and never have been a Com- 
munist. 


Senator Hennincs. You were again reassuring them you were not 
now and never had been a Communist ? 


Mr. Pauuine. I thought that they were slow to understand. 


Your Department has not told me what the basis of the allegation is but I assumed 
that some statement to this effect has been made by an informer. I am dis- 
turbed that an agency of our Government should cause trouble for a citizen 
because of a statement the falsity of which could be shown by the slightest inves- 
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tigation by a competent investigator. If someone has made the statement under 
oath that I am a Communist or ever have been a Communist I recommend that 
he be prosecuted for perjury. I request that the validation of my passport be 
made with the minimum delay in order that my wife and I may leave for Stock- 


holm on schedule. 
That was an additional statement but I think nothing new. 

Mr. Hocker. Did you conclude from that Dr. Pauling, that the 
award of the Nobel prize had anything to do with the change of mind, 
the third change of mind, of the State Department with respect to the 
question of whether te should be given a passport ? 

Mr. Pavutina. I think that it is possible to say yes to that, that it 
had something to do with it. 

I think in fact that it is a reasonable conclusion, but of course not 
proved by the evidence, that it forced the State Department to issue 
the passport. 

Mr. Hocker. Dr. Pauling, before you leave the stand, you have indi- 
cated earlier that you wanted to read something that you had given 
to your students respecting the independent frame of mind in science 
as well as in politics which you followed all your life? Can you give 
us that now ? 

Senator Hennines. Before Dr. Pauling does that, Mr. Hocker, are 
we to understand then Dr. Pauling, that it‘is your conclusion, when 
you suggest in response to counsel’s question, that the reason the pass- 
port was ultimately issued following your having been awarded the 
Nobel prize, was that the State Department might have found it some- 
what difficult to explain to the American people why they had refused 
a passport to you, apparently predicated upon no evidence, no com- 
petent evidence, and that you, a distinguished American, having been 
awarded the Nobel prize, was unable to go to Sweden to accept the 
award? Is that the basis for your conclusion, spelling it out somewhat 
more fully ¢ 

Mr. Pautine. Yes. I have not gone so far as to say that this is the 
reason, because there may have been something that happened, but I 
think that the sequence of events forces us in the absence of other infor- 
mation to reach the reasonable conclusion that it was the award of the 
Nobel prize to me that caused the State Department to take action 
exactly contrary to a previous ruling only 1 month earlier. 

Senator Hennrnas. And after no new evidence had been submitted 
and no explanation was given to you before you issued the passport 
or contemporaneously with that as to why there had been a change, 
no apology or explanation was ever made to you and to this date you 
know not who the informer or informers may have been ? 

Mr. Pauuine. No, I have no idea about the informer or informers. 

Senator Henninos. Or upon what direct evidence such previous 
conclusions against the issuance of the passport has been made? 

Mr. Pautina. I think there is a sort of an explanation in Mr. Saltz- 
man’s letter, Under Secretary of State. Perhaps I should read this 
letter. 

Senator Henninos. It might be helpful. 

Mr. Pauntine. November 19, 1954. 

Senator Henntinos. Mr. Saltzman was brought down, by President 
Kisenhower, was he, as Administrative Officer of the State Depart- 
ment for a short period of time? 


70836—56——_9 
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Mr. Pavutina. Yes. I believe I remember reading that he was 
brought in as Assistant for a period of time to help handle the rush 
of business. 

Senator Henninos. He happens to have been a classmate of mine. 
I know him very well. He is now a New York financier with one of 
the investment houses up there, a West Point graduate, and so on. 

Mr. Pavtrne. I don’t know him. I did not meet him. I did not 
have the benefit of personal acquaintance. 

Senator Hennines. He came down to State here. That may not 
be relevant. General Saltzman’s activities should be evidence in this 
matter. 

Mr. Pautine (reading) : 


DeaR Mr. Pavurine: Your letter of November 4, 1954, addressed to the Secre- 
tary of State, has been considered. Under the circumstances of your request for 
a passport and in view of your desire to go to Sweden to receive in person the 
Nobel Prize which has been bestowed upon you, the Department is validating 
your passport for you and your wife to travel to Sweden and to the other coun- 
tries listed in your letter to the Secretary for the purpose therein stated. 

In connection with the validation of your passport, the Department has noted 
your letter of November 4 in which you voluntarily state that you are not a 
Communist, have never been a Communist, and have never attended a Communist 
Party meeting. Your affidavit of September 3, 1954, to this effect, which you 
mention in your letter, has also been noted. 

Your statement of the purposes of your trip and your activities while upon 
it has also been noted. 


Sincerely yours, 
CHARLES FE. SALTZMAN. 


Mr. Saltzman may well not have known about the history of my 
earlier relations with the Passport Division. 

Mr. Hocker. I was asking you, Dr. Pauling, if you wanted to give 
us the statement that you said had been published and had been made 
to some of your students with respect to independence of thought. 

Mr. Pavtine. What I wanted to do was to read a few sentences 
and enter into my peroration, if that is the right word for my con- 
cluding statement. 

Mr. Hocker. All right. 

Mr. Pavutrna. I have said and I want to say again that I don’t foi- 
low the Communist line. I don’t follow any line. I decide myself 
what I think that I should do, and I am in a position such that often 
I am able to do it. I go ahead, trying to find out the truth to the ex- 
tent that I can, trying to learn something more about the world. 

When I was in Stockholm on the 10th of December 1954, and after 
receiving the Nobel Prize and attending the Nobel banquet, I was 
present at a procession of the university students of Sweden. This is 
part of the Nobel ceremonies. The university students from all the 
universities come in in a procession carrying flags and one of them 
makes a speech to the new Nobel laureates. I had been selected by the 
Nobel laureates to reply to this speech. 

I think a few sentences—the whole speech might be pertinent—but 
a few sentences I think would bear out the statements that I have 
made. After the introduction when I said, “Always listen to what 
older people say,” I said, “When an old and distinguished person 
speaks to you, listen to him carefully and with respect, but do not be- 
lieve him. Never put your trust in anything but your own intellect. 
Your elder, no matter whether he has gray hair or has lost his hair, 
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no matter whether he is a Nobel laureate, may be wrong. The world 
progresses year by year, century by century as the members of the 
younger generation find out what was wrong among the things that 
their elders said. So you must always be skeptical, always think for 
yourself. You will have some great problems to solve. The greatest 
of all these is the problem of war and peace. I believe that this prob- 
lem has been solved, by the hydrogen bomb. I believe that there will 
never be a third world war. The knowledge that a world war would 
mean worldwide destruction, perhaps the end of civilization, will 
surely now lead toa permanent peace.” 

Well, this is the sort of thing that I have been saying for 10 years, 
except T have during the last 2 or 3 years been saying not only that 
atomic warfare is terrible, but that I’ believe that there will never be 
a great war, that there will never be a war between America and Rus- 
sia. We know, everybody knows now what the consequences of a war 
would be. We have to have faith that there will not be one and to 
work so that there will not be one. 

I think that is this sort of thinking on my part that has got me in 
trouble with the State Department. I have believed in the Constitu- 
tion. I have believed in the first amendment. I have believed that I 
had a duty to say what I had to say, what I knew in particular about 
atomic energy, let us say, to help my fellow citizens out. 

I have done it always on my own decision, Iam stubborn. I don’t 
accept anything that anybody else says. I obey the laws, of course. 
I believe in democracy, I believe in doing what the majority of the 
people decide to do in elections, but I don’t believe that anybody 
should tell me what to think or what to do so long as what I do is 
legal. I think that an American citizen should have the right to be 
issued a passport, and that the Government should refuse a passport 
to an American citizen only when it can show cause in the courts for 
doing so. 

I thank you, gentlemen. 

Senator Henninos. Have you any questions of Dr. Pauling? 

Mr. Hocker. Nothing further. 

Senator Henninos. I want to thank you very much on behalf of 
this committee for having come here and given us the benefit of your 
testimony and we trust that your visit here will not go for naught. 

Mr. Pautine. Thank you, sir. 

Senator Henntnes. What you have told us today will give us the 
basis for considering ways and means in this sort of circumstance 
and others which may arise. 

Thank you very much. 

The committee will now recess until 2 o’clock. 


(Whereupon at 12:45 p. m. a recess was taken until 2 p. m. of the 
same day.) 


(Subsequently the following letters were received from Dr. Paul- 
ing, for inclusion in the record :) 


CALIFORNIA INSTITUTE OF TECHNOLOGY, 


Pasadena 4, November 17, 1955. 
Mr. Lon HOcCKER, 


Chief Counsel, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 


Dear Mr. Hocker: After talking with Mr. Patton by telephone today (Novem- 
per 16, 1955) I have decided that it would be proper to include in my testimony 
copies of my recent correspondence with the Secretary of State. 
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I accordingly request that the following letters be included in the testimony : 

1. Letter of Mrs. Shipley to Linus Pauling, January 22, 1954 (a copy is at- 
tached). 

2. Letter of Linus Pauling to the Secretary of State, June 5, 1954 (copy 
attached). 

3. Letter of Mrs. Shipley to Linus Pauling, July 19, 1954 (I understand that 
you have a copy of this letter). 

4. Letter of Linus Pauling to the Secretary of State, with affidavit, September 
3, 1954 (copy attached). 


~ 


5. Letter of Mrs. Shipley to Linus Pauling, October 1, 1954 (I understand that 
you have a copy). 

6. Letter of Linus Pauling to the Secretary of State, October 5, 1954 (copy 
attached). 

In addition, I may want to submit a supplementary statement to my testimony. 
I shall let you know in a few days about this possibility. 


Let me thank you for your courtesy in allowing me to testify before the sub- 
committee. 


Sincerely yours, 
LINUS PAULING. 
Linus Pauling :W 
Enclosures, 
P. S. I wish to have included also a letter of Linus Pauling to the Secretary of 
State, June 7, 1954 (copy attached). LP 


DEPARTMENT OF STATE, 
Washington, January 22, 1954. 
Dr. LINUS PAULING, 
3500 Fairpoint Street, Pasadena 8, Calif. 

Dear Dr. PAULING: Reference is made to your letters of December 30 and 31, 
1953, other correspondence and to your calls at the Department regarding your 
request for passport facilities for travel to India. 

Inasmuch as you were unable to answer the allegations which were outlined to 
you upon your calls at the Department before the date of your proposed sailing 
since you did not have your records in Washington with you, the Department 
was not in a position to act upon your case at the time and in accordance with 
your request in the letter of December 31, 1953, your application for the amend- 
ment of your passport for your proposed trip to India is considered as having beer 
withdrawn. 

If in the future you should desire passport facilities for travel to any country, 
you should weli in advance of your proposed sailing furnish in detail answers 
to the allegations which are referred to above. 

Sincerely yours, 
(Signed) R. B. Shipley, 
R. B. SHIPLEY, 
Director, Passport Office. 


CALIFORNIA INSTITUTE OF TECHNOLOGY, 
Pasadena 4, June 5, 1954. 
Ref: 130-Pauling, Linus Carl. 
The SECRETARY OF STATE, 
Washington 25, D.C. 

Deak Sir: I am sending this letter to you in order that your records about 
my application in 1953 for passport facilities for travel to India may be set 
straight. 

There are a number of incorrect statements or implications in the letter of 
January 22, 1954, to me from R. B. Shipley, Director, Passport Office. This letter 
consists of three paragraphs, as follows: 

“Reference is made to your letters of December 30 and 31, 1953, other corre- 
spondence and to your calls at the Department regarding your request for pass- 
port facilities for travel to India. 

“Inasmuch as you were unable to answer the allegations which were outlined 
to you upon your calls at the Department before the date of your proposed sail- 
ing since you did not have your records in Washington with you, the Depart- 
ment was not in a position to act upon your case at the time and in accordance 
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with your request in the letter of December 31, 1953 your application for the 
amendment of your passport for your proposed trip to India is considered as 
having been withdrawn. 

“If in the future you should desire passport facilities for travel to any country, 
you should well in advance of your proposed sailing furnish in detail answers to 
the allegations which are referred to above.” 

The first sentence of the second paragraph refers to “the allegations which were 
outlined to you upon your calls at the Department before the date of your pro 
posed sailing.” I wish to correct this statement. The date of my proposed sail- 
ing was December 16, 1953, as stated in my letters to you of September 11, and 
November 16, 1953, and my telegram to Mrs. Shipley of December 14, 1953. De- 
spite my efforts to obtain action from your Department, no allegations whatever 
were given me until December 29, 1953, 18 days after the date of my proposed 
sailing. 

The same sentence includes the words “Inasmuch as you were unable to answer 
the allegations * * * since you did not have your records in Washington with 
you, the Department was not in a position to act upon your case at the time.” 
This suggests that I was at fault in not having my records with me. In fact, 
it is clear that the fault was not mine, but that of your Department. My letter 
to you of September 11, 1953, requesting validation of my passport for the trip 
to India and other countries, contained the sentence “I shall be glad to provide 
any additional information that you may desire.” In my letter to you of 
September 19, 1953, there was the sentence “Please let me know if there is any 
additional information that you wish to have.” In my letter to you of Novem- 
ber 16, 1953, there is the sentence “I shall be glad to provide any additional in- 
formation that you may desire.” I did not receive any answer to any of these 
letters; in particular, I did not receive any request for additional information. 
On December 2, 1953, I wrote to Dr. Detlev W. Bronk, president of the National 
Academy of Sciences, asking him to check with your Department about my pass- 
port. On December 4 he informed me that the action by the Passport Division 
was expected on Tuesday, December 8. On December 14, 1 day before my wife 
and I were scheduled to leave Pasadena, I telephoned Dr. Bronk, who said that 
a decision had not yet been made. On December 15, 1953, I telephoned Mrs. 
Shipley, telling her that my wife and I had a plane reservation to leave Los An 
geles that evening, and that I hoped that the decision would be made that day 
and communicated to me. She did not ask me to provide her with any addi- 
tional information. Later the same day I received a telephone call from Wash- 
ington; a woman said “Mrs. Shipley has asked me to call you, to say that the 
State Department will not be able to make a decision on your application for a 
passport in time for your sailing today.” Nothing more was said—there was 
no request for information. On the evening of Tuesday, December 15, 1953, I 
sent a telegram to you, as follows: “If you need more information in connection 
with my passport application please telegraph me Wednesday and I shall come 
to Washington and be available Thursday.” I received no answer to this telegram. 

The foregoing account of my many offers to provide your Department with any 
additional information that they might desire and the failure of your Depart- 
ment to make any allegations or to ask me for any additional information dur- 
ing this entire period shows that it was not my fault that I did not have my 
records with me in Washington on December 29, but rather the fault of your 
Department. 

On December 14, 1953, I had sent a telegram to Mrs. Shipley reading as fol- 
lows: “I hope that passport decision can be made Tuesday permitting me to 
leave Los Angeles 7 p. m. Tuesday and New York 2 p. m. Wednesday. Other- 
wise my announced scientific lectures Friday at University of Athens and Satur- 
day at Technical University of Athens would be canceled with unfavorable pub- 
licity.” On December 16, 1953, I was forced to cancel my lectures in Athens, and 
I changed our airplane reservations. 

On December 17, 1953, I sent a telegram to you, as follows: “I respectfully 
request that decision on my passport application be made this week in order to 
permit delivery of my scheduled and announced scientific addresses in Hebrew 
University, Jerusalem.” I received no answer to this telegram. On December 
19, 1953 I sent you a telegram, as follows: “I request the courtesy of a decision 
on my passport application. My wife and I shall fly to New York Monday, De- 
cember 21, Biltmore Hotel. In order to give announced scientific lectures in Jeru- 
salem must enplane 2 p. m. Tuesday. I shall inquire at New York office Passport 
Division 9 a. m. Tuesday, December 22.” 
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My wife and I flew to New York on December 21, 1953. At 9a. m., December 
22, 1953 I called at the New York office of the Passport Division, and was told 
that there was no information for me. At 2 p. m. on the same day an official in 
the New York office of the Passport Division said to me “I have been ordered to 
tell you that your passport has been refused, and that you may appeal by writing 
a letter addressed to the Chairman of the Board of Passport Appeals.” I immedi- 
ately wrote down his statement, the foregoing sentence, and sent a cable cancelling 
my scheduled lectures in Hebrew University, Jerusalem. 

On December 24, 1953 my lawyer, Mr. James R. Murphy, told me that the State 
Department had told him that the passport had been only tentatively refused, 
that an appeal could not be made, and that, instead, an informal conference would 
be held at 10 a. m. on December 29. 

At the conference on December 29 Mr. Nicholas of the Passport Division made 
brief oral reference to a large number of items in my record. I prepared an 
affidavit about these items, and submitted it to the Passport Division on December 
30, 1953, together with a letter requesting that the passport be validated in time 
to permit my departure not later than January 2, 1954, inasmuch as the primary 
purpose of my trip to India was to attend the Indian Science Congress, January 
2 to 8. On December 31, 1953 I was informed by the Department of State that 
no action would be taken before January 4, 1954, too late to permit me to fulfill 
my obligations to the Government of India and the Indian Science Congress 
Association, and I withdrew the application for validation of my passport. 

The final paragraph of Mrs. Shipley’s letter intimates that I should have 
applied earlier, in order that I might have furnished in detail answers to the 
allegations of the Passport Division. It is my understanding that I could not 
apply for validation of my passport for the trip to India until after my return 
to the United States from the earlier trip, during July and August, when I visited 
Germany, Sweden, and Denmark, for scientific purposes. I applied for validation 
of the passport for the trip to India and other countries immediately after my 
return from Europe. At that time, over 3 months before the date of our proposed 
sailing, I offered to provide any additional information that you might desire, 
and I repeated the offer several times; it was not until 13 days after the date of 
our proposed sailing that your Department asked me for any additional informa- 
tion. 

Yours truly, 


LINUS PAULING. 





CALIFORNIA INSTITUTE OF TECH NOLOGY, 
Pasadena 4, June 7, 1954. 
THE SECRETARY OF STATE, 
Washington 25, D. C. 


Dear Sir: In my letters of September 11, 1953 and November 16, 1953 and later 
letters and telegrams I requested that my passport, No. 698609, be validated to 
permit my wife and me to make a trip to India and other countries. The pass- 
port was never validated for this purpose, and, when it was too late for me to 
fulfill my obligation of giving scientific talks in the countries, I withdrew the 
application. The circumstances are discussed in my letter of June 5, 1954 to you. 

My wife and I are now planning to make essentially the same trip, during the 
period approximately December 1, 1954 to March 31, 1955. I now accordingly 
request that my passport be validated for this purpose. 

I ask also that action be taken on this application without delay. Six months 
ago I was scheduled to be the principal speaker at the Indian Science Congress 
in Hyderabad, and my failure to arrive in India without doubt caused serious 
disarrangement of the program of the Congress. I have been invited during the 
3 successive years by the Government of India and the Indian Science Congress 
Association to come to India. I think that it is likely that they will invite me 
again, but I feel that it is necessary to assure them that I shall be able to be 
present, and that there will not be a repetition of the interference with their 
plans that occurred last year. 

The proposed trip is purely for scientific purposes, as described in my letters 
of September 11, 1953 and November 16, 1953. The itinerary is not yet arranged, 
and may depend somewhat on invitations to deliver scientific lectures that I 
have not yet received. In addition to the countries mentioned in my letters of 
September 11, 1953 and November 16, 1953, I wish to have Turkey included. Prof. 
F. Arndt, of the University of Istanbul, Turkey, has told me that the Government 
of Turkey and the University of Istanbul will probably invite me to give some 
lectures in this university. 
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I shall be glad to provide any additional information that you may desire. 

On December 29, 1953, 13 days after the scheduled date for my wife and me 
to leave New York on the trip to India and other countries, a representative of 
the Passport Division, in an informal conference made brief oral reference to a 
large number of items in my record. These items are discussed in my affidavit 
of December 30, 1953, which was communicated to you on the same day. I found 
it difficult to recognize or understand some of the items, to which vague oral 
reference was made. If you wish to have any additional information, I request 
that a precise written statement of every item be communicated to me. 

It is my understanding that if an application for a passport is refused an 
appeal can be made to a Board of Passport Appeals. I do not anticipate that my 
application for validation of my passport, No. 698609, for the proposed trip will 
be refused ; however, I ask that action be taken on my application without delay, 
in order that, if the action were to be unfavorable, there would be time for the 
appeal to be.made and to be acted upon before our tentatively scheduled sailing 
date of December 1, 1954. 

I shall be traveling in the United States and Canada during the coming month— 
also for scientific and educational purposes. On June 13, 1954 I shall deliver the 
commencement address in Hood College, Portland, Oreg. On June 21, 1954 I 
shall deliver the Leroy Egerton Westman Memorial Lecture at the annual meet- 
ing of the Chemical Institute of Canada, in Toronto. On June 25, 1954 I shall 
deliver a scientific address at the annual meeting of the Society for Growth and 
Development, in Hanover, N. H. After the meeting in New Hampshire I propose 
to return to Pasadena. 

Yours truly, 
LINUS PAULING. 


In reply refer to F130—Pauling, Linus. 


Dr. LINUS PAULING, 
Care of California Institute of Technology, 
Pasadena 4, Calif. 


Dear Dr. Pautine: The Department has received your letter of June 7, 1954, 
in regard to your proposed trip to India and other countries during the coming 
winter. 

As you were informed upon your last call at the Department, your case must 
be considered in the light of the provisions of section 51.135 of the Passport 
Regulations before you may be granted further passport facilities. In addition 
to the allegation that you were a member of the Communist Party, which you 
have denied under oath, there are various allegations of facts which tend to 
indicate that your case falls within the scope of subsection (b) of the aforemen- 
tioned regulations as that subsection is amplified by section 51.141 (b) of the 
regulations. It is suggested that you forward to the Department an affidavit in 
explanation or denial of each of the allegations. You may also submit to the 
Department any additional statement or evidence available which might tend 
to show that on other occasions you have taken a position contrary to that taken 
by the Communist Party and/or the Soviet Union. In this connection the 
Department has in its files the material which you submitted regarding your 
controversy with certain Soviet scientists in regard to the Lysenko theory. 
However, the Department has noted recent press despatches regarding the 
Soviet repudiation of the Lysenko theory and you may wish to comment further 
on the weight, if any, which should now be given to your controversy with the 
Soviet scientists regarding the matter. 

For your convenience there are set forth various allegations against you to 
which reference was made in the preceding paragraph : 

1. That you were a concealed member of the Communist Party. 

2. That you were a member of the Founders Council of the American-Russian 
Institute of Southern California and that you headed a committee to welcome 
the Dean of Canterbury who has been called the Red Dean; that the executive 
secretary of the committee was director of the American-Russian Institute and 
a member of the Communist Party. 

3. That the Daily Peoples World of February 13, 1947, contains an article 
indicating that you were one of the sponsors at a joint meeting of members of 
the Hollywood Arts, Sciences and Professions Council and the Southern Cali- 
fornia Chapter of the National Citizens Political Action Committee on February 
11, 1947, at which meeting the Los Angeles-Hollywood section of the Progressive 
Citizens of America was inaugurated. 
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4. That you were a member of the National Board of Directors of the Inde- 
pendent Citizens Committee of the Arts, Sciences and Professions and vice chair- 
man of the Hollywood Independent Citizens Committee of the Arts, Sciences 
and Professions. 

5. That according to the Daily Peoples World of July 17, 1945, you joined in 
a meeting sponsored by the Civil Rights Congress regarding the acquittal of 
Policeman Keyes. 

6. That on February 13, 1950, you spoke at a meeting sponsored by the Arts, 
Sciences and Professions, referred to as “Rally Against the H Bomb.” 

7. That according to Daily Peoples World of February 23, 1950, you were 
scheduled to be the main speaker at a session of the California Legislature Con- 
ference to be held on February 25, 1950. 

8. That you spoke at a meeting under the auspices of the Civil Rights Congress 
held at the Embassy Auditorium in Los Angeles on October 18, 1949, which dis- 
cussed the trial of the 11 leading Communists and it is alleged that you remarked 
“we must fight the witchhunt and Communist scare.” 

9. That a pamphlet entitled “Call to a Planning Conference Against Deporta- 
tion Hysteria” concerning a meeting to be held at Los Angeles on November 29, 
1949, lists you as a sponsor. It appears that this meeting was sponsored by the 
Committee for the Protection of the Foreign Born and it is alleged that it was 
dominated by Communists. 

10. That you were a member of the science committee of the National Council 
of American-Soviet Friendship, Inc. 

11. That according to the Daily Peoples World of October 20, 1949, you ad- 
dressed a meeting of the Los Angeles Chapter of the National Lawyers Guild on 
October 19, 1949, and that in your remarks you criticized “constant anti-Com- 
munist, anti-Soviet Union propaganda.” 

12. That according to the Daily Peoples World of August 22, 1949, you were 
a sponsor of a newly formed organization which was battling to defeat the arms 
appropriations bill and that this new organization was called the continuations 
committee of the Emergency Peace Conference. 

13. That you were an initiating sponsor of the Call to the Mid-Century Con- 
ference for Peace to be held in Chicago in May 1950. 

14. That according to the Daily Peoples World of March 23, 1949, you were 
head of the Los Angeles Sponsors of the Cultural and Scientific Conference for 
World Peace. 

15. That according to the Daily Peoples World of August 18, 1949, you were 
joint chairman of the North American Committee To Attend the American 
Continental Congress for Peace in Mexico City in September 1949 and that you 
represented the United States as a vice president of the Peace Congress. 

16. That at a meeting at Pasadena, Calif., on May 8, 1950, you said that we 
must get rid of anti-Russian and anticommunistic propaganda. 

17. That you were listed in April 1949 as sponsor of the Young Progressives of 
America. 

18. That according to the Daily Peoples World of December 17, 1947, you signed 
a petition to Attorney General Clark on behalf of Hans Wisler. 

19. That according to the Daily Worker of November 19, 1948, you called for 
the abolition of the House Committee on Un-American Activities; revocation of 
the loyalty order and dismissal if indictments of the “Hollywood 10,” the Joint 
anti-Fascist Refugee Committee, and the 12 Communist leaders. 

20. That according to the Daily Peoples World of August 17, 1949, you spon- 
sored a meeting of the United Defense Committee Against Loyalty Checks, at 
Los Angeles on August 19, 1949. 

21. That in May 1949 you stated that you saw no reason for dismissing a Com- 
munist as a professor as long as he did his job. 

22. That according to the Daily Peoples World of June 15, 1949, you signed a 
petition protesting the action of Federal District Judge Pierson Hall in jailing 
20 persons who refused to answer grand-jury questions. 

23. That you wrote a letter in February 1953 to the President of the United 
States asking for commutation of the death sentence in the case of Julius and 
Ethel Rosenberg who had been convicted of espionage against the United States. 


24. That in February 1951 you contributed to the Struik defense committee. 
Sincerely yours, 


R. B. SHIPLEY, 
Director, Passport Office. 
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CALIFORNIA INSTITUTE OF TECHNOLOGY, 
Pasadena 4, September 3, 1954. 
Reference : F130—Pauling, Linus. 
The SECRETARY OF STATE, 
Washington 25, D.C. 

DEAR Sir: This letter is in reply to a letter dated July 19, 1954, from R. B. 
Shipley, Director, Passport Office, to me. 

In this letter there are listed 24 allegations, in connection with my application 
for validation of my passport, and the suggestion is made to me that I forward 
to you an affidavit in explanation or denial of each of the allegations. This affi- 
davit is enclosed. 

The letter also mentions that the Department has in its files material which 
I submitted about my “controversy with certain Soviet scientists in regard to 
the Lysenko theory.” The letter continues as follows: “However, the Depart- 
ment has noted recent press dispatches regarding the Soviet repudiation of the 
Lysenko theory and you may wish to comment further on the weight, if any, 
which should now be given to your controversy with the Soviet scientists regard- 
ing the matter.” 

I judge that these statements in the letter to me do not in fact refer to the 
Lysenko theory, but rather to the controversy which I have had with Soviet 
scientists, and which was initiated by them, regarding the theory of resonance 
in chemistry, a theory which was in considerable part originated by me. Dur- 
ing recent years Soviet scientists have attacked the resonance theory vigorously, 
and have also attacked me, in connection with the theory. I have turned over 
considerable material about this controversy to the Department of State. So 
far as I am aware, there has not been any change in attitude of Soviet scien- 
tists toward the resonance theory, or toward me, in connection with this theory. 

I also enclose some additional items, in order that you may have them avail- 
able for ready reference, as follows: 

1. A list of certificates of appreciation and other recognition by the Govern- 
ment of my services to the Nation during the period 1939-47. 

2. The citation accompanying the award to me of the Presidential Medal for 
Merit on February 2, 1948. 

3. A copy of the letter of January 24, 1945, to me from Dr. Vannevar Bush, 
Director of the Office of Scientific Research and Development. Dr. Bush told 
me on December 24, 1953, that the work referred to in his letter of January 24, 
1945, the nature of which has never been made public, was the reason for his 
recommending me for the Presidential Merit for Merit. 

4. A copy of the letter of December 10, 1945, from Adm. G. F. Hussey, Jr., 
communicating to me the Navy Department Certificate for Exceptional Service 
to Naval Ordnance Development. 

5. A copy of the letter of December 19, 1945, from Gen. G. M. Barnes, com- 
municating to me the War Department Certificate of Appreciation. 

6. A copy of my letter of February 29, 1952, to President Truman, on the 
occasion of the refusal of the Department of State to issue a passport to me 
to permit me to attend a special symposium of the Royal Society of London 
to discuss the structure of proteins. I was prevented by my inability to ob- 
tain a passport from attending this meeting. I have been issued a passport for 
European travel several times since then. 

7. A copy of a letter about this matter, written by Sir Robert Robinson, former 
president of the Royal Society of London, which appeared in the London Times 
of May 5, 1952. 

8. A copy of a letter of May 22, 1952, to the Secretary of State, signed by 
seven professors of the Institute for Nuclear Studies at the University of Chi- 
cago, and of a covering letter. 

9. A copy of a letter of June 12, 1952, to the Secretary of State, by Prof. 
Arne Tiselius, president of the International Union of Pure and Applied 
Chemistry. 

I wish to state that I consider myself to be a loyal American citizen who has 
made significant contributions to the welfare of the Nation, and that I feel 
deeply the injustice of the treatment that has been given me by the Department 
of State in recent years. I am confident that the trips that I have made abroad 
have not harmed the United States in any way, but have, on the contrary, been 
of benefit to the United States. 

I may mention as an example the favorable reception that I was given in the 
British Isles during the year 1947-48. I served during this year as George East- 
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man, professor in the University of Oxford, and I presented the Scott lectures in 
Cambridge University, the university college lectures in the University of London, 
and a Friday evening discourse at the Royal Institution, as well as many lectures 
in other universities. I was elected an honorary member of the Royal Institution 
and a foreign member of the Royal Society of London, and was given honorary 
doctor of s¢ience degrees by Cambridge University, Oxford University, and the 
University of London; I am the only American who has received honorary 
degrees from all of the three leading English universities. 

I am also confident that the refusal of a passport to me in 1952, and the failure 
of the Department of State to issue a passport to me in the fall of 1953, preventing 
me from making a trip to India at the invitation of the Government of India and 
the Indian Science Congress Association, caused significant damage to the United 
States, by raising in the minds of foreign scientists, who know about me and my 
work, a question as to the motives of the Government of the United States in pre- 
venting me from traveling. 

I wish further to point out that most of the allegations in the letter of July 19, 
1954, are trivial. An example is allegation No. 21, which is to the effect that I 
have publicly supported the stand of the American Association of University 
Professors with respect to the tenure of a professor in his professional position. 
Most of the others refer to my taking political action, in a proper and legal way, 
such as through the signing of petitions. 

The only serious allegation is the first one, reading “1. That you were a con- 
cealed member of the Communist Party.” I find it hard to believe that the De- 
partment of State of the United States of America should make such an allega- 
tion. Iam a well-known citizen, I have been employed by the California Institute 
of Technology for 32 years, and have lived all of my life in the United States, ex- 
cept for periods of scientific study and work abroad. The slightest serious in- 
vestigation of such a charge, carried out by a responsible investigator, would 
surely have shown that there is no truth behind it. 

At one time Mrs. Shipley said to me that there were plenty of scientists who 
spoke in my favor, and that I should suggest the name of a nonscientist. May I 
hence refer you to Mr. Herbert Hoover, Jr., who has known me for 20 years, and 
could speak about my standing in our community. 

I request that my passport be validated for travel to the countries mentioned 
in my earlier letters. 

Sincerely yours, 


t 


LINUS PAULING. 


SEPTEMBER 3, 1954. 
Re F130-Pauling, Linus 


AFFIDAVIT BY LINUS PAULING Witn REFERENCE TO ALLEGATIONS CONTAINED IN A 
LETTER FROM THE DEPARTMENT OF STATE, DATED 19 JuLy 1954 


In July 1954 I received a letter from the Department of State, signed R. B. 
Shipley, Director, Passport Office. In this letter 24 allegations against me were 
set forth, and the suggestion was made to me that I prepare an affidavit in ex- 
planation or denial of each of the allegations. 

In the following paragraphs I have copied the 24 allegations given in quotation 
marks. Following each allegation I give a statement about it. 

“1. That you were a concealed member of the Communist Party.” 

I have never been a concealed member of the Communist Party. I have never 
been a member of the Communist Party. I have never been any sort of a member 
of the Communist Party. I am not a member of the Communist Party. 

“2. That you were a member of the Founders Council of the American-Rus- 
sian Institute of Southern California and that you headed a committee to welcome 
the Dean of Canterbury who has been called the red Dean; that the executive 
secretary of the committee was director of the American-Russian Institute and a 
member of the Communist Party.” 

I was not a member of the Founders Council of the American-Russian Institute 
of Southern California. 

In 1948 I served as chairman of the Committee to Welcome the Dean of Canter- 
bury to Los Angeles. The executive secretary was Reva Mucha. I have only a 
dim memory of her, and I do not have any information as to whether she was 
or was not a Communist. 

“3 That the Daily Peoples World of February 13, 1947, contains an article 
indicating that you were one of the sponsors at a joint meeting of members of 
the Hollywood Arts, Sciences and Professions Council and the Southern Cali- 
fornia Chapter of the National Citizens Political Action Committee on February 
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11, 1947, at which meeting the Los Angeles-Hollywood section of the Progressive 
Citizens of America was inaugurated.” 

This statement, as written, is a statement that the Daily Peoples World 
contained a certain article. Presumably the truth or falsehood of this statement 
can be checked by referring to a copy of the Daily Peoples World of the date 
mentioned. I do not have copies of this journal, and cannot comment on whether 
or not the article was published in it. I surmise, however, that the allegation 
is not that such an article was published in the Daily Peoples World, but 
rather that I engaged in the activity that is described. I shall accordingly 
answer the surmised question, in this case, and in later cases given below. 

In 1947 I was involved in inaugurating the Los Angeles-Hollywood section 
of the Progressive Citizens of America. If I remember correctly, I was a sponsor 
of a meeting of members of the Hollywood Arts, Sciences and Professions Council 
and the Southern California Chapter of the National Citizens Political Action 
Committee, in connection with the inauguration of the local section of the 
Progressive Citizens of America. 

“4, That you were a member of the National Board of Directors of the Inde- 
pendent Citizens Committee of the Arts, Sciences and Professions and vice chair- 
man of the Hollywood Independent Citizens Committee of the Arts, Sciences and 
Professions.’ 

I was a member of the National Board of Directors of the Independent Citi- 
zens Committee of the Arts, Sciences and Professions, and I was vice chairman 
of the Hollywood Independent Citizens Committee of the Arts, Sciences and pro- 
fessions. 

“5. That according to the Daily Peoples World of July 17, 1948, you joined 
in a meeting sponsored by the Civil Rights Congress regarding the acquittal of 
Policeman Keyes 

I have not seen the Daily Peoples World of July 17, 1948. I do not remember 
anything about Policeman Keyes, nor do I remember anything about a meet- 
ing sponsored by the Civil Rights Congress regarding the acquittal of Policeman 
Keyes. I was in Europe from January 1 to August 29, 1948, and I think that 
it is unlikely that this allegation is correct. 

“6. That on February 138, 1950, you spoke at a meeting sponsored by the Arts, 
Sciences and Professions, referred to as ‘Rally Against the H-Bomb.’” 

On February 13, 1950, I spoke at a meeting sponsored by the National Council 
of the Arts, Sciences and Professions, referred to as a “Rally Against the 
H-Bomb.” 

“7. That according to Daily Peoples World of February 23, 1950, you were 
schegened to be the main speaker at a session of the California Legislature 
Conference to be held on February 25, 1950.” 

On February 25, 1950, I spoke as a guest speaker at a meeting of the California 
Statewide Legislative Conference in Los Angeles. I spoke for about 20 minutes 
on the subject ‘“‘The.Atom and What It Means to You.” My talk was the first talk 
on the program (I had asked the chairman to be allowed to be the first speaker). 
After giving my talk I left the meeting. I think it unlikely that my brief talk was 
the principal talk at the conference. 

“8. That you spoke at a meeting under the auspices of the Civil Rights Congress 
held at the Embassy Auditorium in Los Angeles on October 18, 1949, which dis- 
cussed the trial of the 11 leading Communists and it is alleged that you remarked 
‘we must fight the witchhunt and Communist scare.’ ” 

I do not remember the meeting referred to, and it is not mentioned in my diary 
for 1949. Since I do not remember at all attending the meeting at the Embassy 
Auditorium in Los Angeles on October 18, 1949, I do not believe that I spoke there. 

“9. That a pamphlet entitled ‘Call to a Planning Conference Against Deporta- 
tion Hysteria’ concerning a meeting to be held at Los Angeles on November 29, 
1949, lists you as a sponsor. It appears that this meeting was sponsored by the 
Committee for the Protection of the Foreign Born and it is alleged that it was 
dominated by Communists.” 

In 1949 I was asked by the Committee for the Protection of the Foreign Born if 
I would serve as a sponsor of a Call to a Planning Conference for Deportation 
Hysteria, and I agreed to serve in this way, to the extent of allowing my name to 
be used as a sponsor of the call. I did not attend the meeting, and I took no fur- 
ther part in the conference. 

“10. That you were a member of the Science Committee of the National Council 
of American-Soviet Friendship, Inc. 

In 1948 I was asked by Prof. Harlow Shapley of Harvard University if I would 
become a member of the Science Committee of the National Council of American- 
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Soviet Friendship. This committee, which was, I believe, an independent organi- 
zation, had been given a grant of $25,000 by the Rockefeller Foundation, to assist 
in the interchange of published scientific literature between the United States 
and Russia. The committee, which had this as its sole purpose, was not able to 
receive tax-free status, and for this reason could not accept the grant from the 
Rockefeller Foundation. The committee was accordingly disbanded. 

“11. That according to the Daily Peoples World of October 20, 1949, you ad- 
dressed a meeting of the Los Angeles Chapter of the National Lawyers Guild on 
October 19, 1949, and that in your remarks you criticized ‘constant anti-Commu- 
nist, anti-Soviet Union propaganda.’ ” 

At about the time mentioned I was invited to speak at a monthly luncheon of 
the National Lawyers Guild, Los Angeles Chapter. I attended the meeting, ate 
lunch with the men there—perhaps 30 in number—and then gave a brief talk 
after the lunchean. I spoke on the nature of atomic energy for civilian use and 
for military use, but I do not remember any of the details of my talk, which was 
not given from a manuscript. 

“12. That according to the Daily Peoples World of August 22, 1949, you were 
a sponsor of a newly formed organization which was battling to defeat the arms 
appropriations bill and that this new organization was called the continuation 
committee of the Emergency Peace Conference.” 

I do not remember anything about any organization called the Continuation 
Committee of the Emergency Peace Conference. 

“13. That you were an initiating sponsor of the Call to the Mid Century Con- 
ference for Peace to be held in Chicago in May 1950.” 

I was, in 1950, an initiating sponsor of the “Call to the Mid Century Confer- 
ence for Peace.” 

“14. That according to the Daily Peoples World of March 23, 1949, you were 
head of the Los Angeles Sponsors of the Cultural and Scientific Conference for 
World Peace.” 

In 1949 I served as chairman of the Los Angeles Sponsors of the Cultural and 
Scientific Conference for World Peace. 

“15. That according to the Daily Peoples World of August 18, 1949, you were 
joint chairman of the North American Committee To Attend the American Con- 
tinental Congress for Peace in Mexico City in September 1949 and that you rep- 
resented the United States as a vice president of the Peace Congress.” 

In September 1949 I served as joint chairman of the North American Com- 
mittee To Attend the American Continental Congress for Peace in Mexico City, 
and I served as vice president of the American Continental Congress for Peace 
in Mexico City. 

“16. That at a meeting at Pasadena, Calif., on May 8, 1950, you said that we 
must get rid of anti-Russian and anti-Communistic propaganda.” 

On May 8, 1950, I was in Albuquerque, N. Mex. 

“17. That you were listed in April 1949 as sponsor of the Young Progressives 
of America.” 

T do not believe that I have ever served as a sponsor of the Young Progressives 
of America. It seems likely that the listing referred to in the allegation is 
incorrect. 

“18. That according to the Daily Peoples World of December 17, 1947, you signed 
a petition to Attorney General Clark on behalf of Hans LHisler.” 

At about the time referred to, after I had read an article about Hans Fisler 
in the New Republic of October 6, 1947, I signed a petition addressed to the Attor- 
ney General of the United States to drop deportation proceedings against Hans 
Hisler. 

“19. That according to the Daily Worker of November 19, 1948, you called for 
the abolition of the House Committee on Un-American Activities; revocation of 
the loyalty order and dismissal of indictments of the ‘Hollywood 10,’ the Joint 
Anti-Fascist Refugee Committee, and the 12 Communist leaders.” 

I believe that I signed petitions about the matters mentioned above. 

“20. That according to the Daily Peoples World of August 17, 1949 you spon- 
sored a meeting of the United Defense Committee Against Loyalty Checks, at 
Los Angeles on August 19, 1949.” 

In 1949 I sponsored a “Friday Night Work Meeting” in Los Angeles of the 
United Defense Committee Against Loyalty Checks. I did not attend the 
meeting. 

“21. That in May 1949 you stated that you saw no reason for dismissing a 
Communist as a professor as long as he did his job.” 








SECURITY AND CONSTITUTIONAL RIGHTS 137 


I have on several occasions supported -the stand of the American Association 
of University Professors about this matter. This stand is expressed in the reso- 
lutions that have been taken by the American Association of University Profes- 
sors from time to time; for example, in volume 36, No. 1, of the Bulletin of the 
American Association of University Professors (Spring 1950), page 15, there is 
printed the following resolution: “‘Be it therefore: Resolved by this the 36th 
annual meeting of the American Association of University Professors, That we 
affirm our belief in the principles of academic freedom and tenure as previously 
applied, and oppose the substitution of any doctrine whereby membership of a 
college or university teacher in any lawful political party or other organization 
could become in itself a proper ground for dismissal from his post.” 

The statement referred to, as having been made by me, probably was a repe- 
tition of the policy of the American Association of University Professors. 

“22. That according to the Daily Peoples World of June 15, 1949, you signed 
a petition protesting the action of Federal District Judge Pierson Hall in jailing 
20 persons who refused to answer grand jury questions.” 

I do not remember the petition mentioned in this allegation, but I may have 
signed it. 

“25. That you wrote a letter in February 1953 to the President of the United 
States asking for commutation of the death sentence in the case of Julius and 
Ethel Rosenberg who had been convicted of espionage against the United States.” 

In February 1953 I wrote a letter to the President of the United States about 
Julius and Ethel Rosenberg, who had been convicted of conspiracy to commit 
espionage. A copy of this letter was given by me to the Department of State 
in December 1953. 

“94. That in February 1951 you contributed to the Struik Defense Committee.” 

At about the time mentioned I made a contribution, I think of $5, to the 
Struik Defense Committee, after having received an appeal through the mail. 
So far as I can remember, I have never met Dr. Struik, professor of mathe- 
matics in the Massachusetts Institute of Technology. 





In reply refer to F130—Pauling, Linus 
Dr. LINUS PAULING, 


Department of Chemistry and Chemical Engineering, 
California Institute of Technology, 
Pasadena, Calif. 


Dear Dr. Pautine: The Department has received your letter of September 1, 
1954, in which you make reply to the allegations concerning you which were set 
forth in the Department’s letter of July 19, 1954. 

The Department has given very careful consideration to your case, including 
your letter and its,enclosures, and has concluded on the basis of evidence at 
hand that your activities during the years following World War II have demon- 
strated a consistent and prolonged adherence to the Communist Party line on a 
variety of issues, and through shifts and changes of that line, and that, accord- 
ingly, the issue of a passport to you is precluded under section 51.135 (b) as 
that section is amplified by section 51.141 (b) of the passport regulations. The 
gist of the allegations concerning you were set forth in the Department’s letter 
of July 19, 1954. 

You may, if you so desire, appeal this decision to the Board of Passport Ap- 
peals. A circular, setting forth the rules of the Board, is enclosed for your 
information. 

Sincerely yours, 
R. B. SHIPLEY, 
Director, Passport Office. 


CALIFORNIA INSTITUTE OF TECHNOLOGY, 
Pasadena 4, October 5, 1954. 

Reference : F130—Pauling, Linus 
The SECRETARY OF STATE, 
Washington 25, D.C. 

Dear Sir: I have today received a letter, dated October 1, 1954, from R. B. 
Shipley, Director, Passport Office, to which I now reply. 

In the letter it is stated that “the issue of a passport to you is precluded under 
section 51.135 (b) as that section is amplified by section 51.141 (b) of the passport 
regulations.” 
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I wish first to point out that my application to you, in my letter of June 7, 1954, 
was not for issue of a passport to me, buf for validation of my passport, No. 
698609, for a trip to various countries, contemplated for the period December 
1954 to April 1955, to permit me to give scientific lectures and visit scientific 
laboratories in these countries.. My passport, No. 698609, was issued on July 14, 
1952. I have used it for trips to European countries in July and August 1952, 
April 1953, and July and August 1953, and for a trip to European countries and 
Tsrael in October and November 1953. 

In the letter of October 1, 1954, from Mrs. Shipley it is stated that I may appeal 
the decision of the Passport Office to the Board of Passport Appeals. I have de- 
cided, after consideration of my experience with the Department of State last 
year, not to attempt to make the trip, during the period December 1954 to April 
1955, for which validation of my passport was requested. In the fall of 1953 I 
applied for validation of my passport for a trip to India, Japan, and other coun- 
tries, to deliver scientific lectures. The Department of State failed to take either 
positive or negative action on this application, and finally, 2 weeks after I was 
scheduled to leave the United States, and when it had become impossible for me 
to present the most important of my scheduled lectures because the time for giving 
them had passed, I withdrew the application for validation of my passport. The 
failure of the Department of State to take action on my application in time to 
permit me either to make the scheduled trip or to cancel my scheduled lectures 
before their extensive public announcement in Greece, Israel, and India caused 
me to suffer significant financial loss (traveling expenses for my wife and me to 
New York and Washington and return to Pasadena, and living expenses in New 
York and Washington), personal embarrassment, and damage to my reputation. 
I feel that I cannot take the chance of a repetition of this experience, and I have 
accordingly written to the universities and scientific organizations that have in- 
vited me to say that I shall not carry out the proposed travel for scientific pur- 
poses this winter. 

I am planning tentatively to make a trip, for scientific purposes, to India, Japan, 
and other countries during the period December 1955 to April 1956. I shall later 
ask for validation for this trip. The countries involved are not all the same as in 
the proposed travel this winter. In particular, I have received an invitation to 
give scientific lectures in universities in South Africa during March and April 
of 1956. 

It will be some time before I shall be able to make detailed plans for the pro- 
posed travel in 1955-56. As soon as I have definite information about this 
travel I shall apply for validation of my passport for this purpose. 

Yours truly, 
LINUsS PAULING. 


CALIFORNIA INSTITUTE OF TECHNOLOGY 


Pasadena 4, November 26, 1955. 
Mr. WILLIAM D. PATTON, 
Assistant Counsel, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, 
United States Senate, Washington, D. C. 


DeaR MR. Patton: I thank you for sending me Mr. McLeod’s testimony of 
November 16, 1955, concerning my passport case, some press clippings, and Dr. 
Arthur Compton’s testimony. 

On November 17, 1955, I mailed to Mr. Hocker a letter communicating 7 letters, 
representing correspondence between the Department of State and me, with the 
request that these 7 letters be included in my testimony. Among these letters 
are the three mentioned in your letter of November 18. 

I should also like to take advantage of the opportunity to add to my testimony 
a statement suggested by Mr. McLeod’s testimony. This statement is attached. 
I have not had it notarized, but I consider it to be covered by the oath that I took 
at the beginning of my testimony in Washington. 


Sincerely yours, 


LINUS PAULING. 
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ADDITION TO TESTIMONY By LINUs CARL PAULING 


NOVEMBER 26, 1955. 

When, early in 1952, I was refused a passport by the Department of State and 
was thus prevented from taking part in a special symposium on the structure 
of proteins that had been arranged by the Royal Society of London to permit 
a discussion of the structures that Professor Corey and I had proposed, I made 
an effort to learn the reasons for the action. However, it was not until July 19, 
1954, that the Department of State gave me a written statement about allegations 
against me. In the meantime I had given to the Department of State several 
affidavits denying the charge that had been made orally to me that I was or 


had been a Communist of some sort. The following letter, which I mailed to 


the Secretary of State on June 23, 1952, mentions some of the difficulties that I 


nad had in getting information about the reasons for the denial of the passport 
to me. 


“JUNE 23, 1952, 
“THE SECRETARY OF STATE, 
“Department of State, 
Washington 25, D. 0. 

“My DEAR Mr. SECRETARY: I have today received a press release, No. 474, of 
June 18, 1952, containing your statement about passport procedures. 

“T venture to call to your attention the fact that your statement about the pro- 
cedures used by the Department of State in the consideration of applications for 
passports does not correspond to my own experience. 

“T requested, in January 1952, that a passport be issued to me for travel for 
scientific purposes. The passport was refused me, and I was thus prevented from 
taking part in the discussion meeting of the Royal Society on the structure of 
proteins, on May 1, 1952, and from presenting a Friday evening discourse on the 
structure of proteins before the Royal Institution of Great Britain, on May 16, 
1952. 

“Let me quote some paragraphs from your statement of June 18, 1952, and 
present those parts of my own experience that are pertinent to the paragraphs. 

“ «Thirdly, if the case is complicated in any way—if there are difficult questions 
in it—the Passport Division submits the files and its decision to higher levels in 
the Department for decision, before the applicant is denied or granted a passport. 
The person concerned is informed that he may supply any additional information 
or may discuss the case with officials of the Passport Division. This has been 
done in a great number of cases, and new evidence furnished by the applicant has 
often resulted in the issuance of a passport.’ 

“T received 2 letters, and only 2, from the Department of State—1 dated 
February 14, 1952 and 1 dated April 18, 1952. These two letters stated only that 
the Department would not grant me a passport, the reason advanced being that 
the proposed travel would not be in the best interests of the United States. No 
statement was made to me that I might supply additional information or might 
discuss the case with officials of the Passport Division. 

“ «Sixth, although we cannot violate the confidential character of the passport 
files by making public confidential information contained therein, the disclosure 
of which would affect the national security, an effort is made to inform the ap- 
plicant of the reasons for denial to the fullest extent possible within the security 
limitations.’ 

“On my own initiative, I went to the office of the Chief of the Passport Division, 
on April 21, 1952. She made only a rather general statement; and then sug- 
gested that I see her immediate superior, Mr. S. D. Boykin, Director of the Office 
of Security and Consular Affairs. Mr. Boykin made some rather general state- 
ments, but he did not inform me specifically of the reasons for the denial of a 
passport to me. 

“The procedures which I have just described are pointed out to him, so he may 
have opportunity to present his case. He is also informed that he may be rep- 
resented by counsel of his choice, and that he or his counsel, or both, may be 
heard by the Chief of the Passport Division, or some other responsible officer.’ 

“At no time was I informed, either by letter or orally, that I might be repre- 
sented by counsel, or that my counsel or I, or both, might be heard by the Chief 
of the Passport Division or some other responsible officer. Accompanied by my 
wife, I went to the office of the Chief of the Passport Division on April 21, on 
my own initiative, in the hope that we might be received by her or some other 
responsible officer. I had not been informed that I might be received by an 
officer of the Department. Moreover, I judge that, through failure to inform 
me that I might be represented by counsel, the Department of State effectively 
denied me the right of being represented by counsel in the conferences that I had 
with the Chief of the Passport Division and the Director of the Office of Security 
and Consular Affairs. 
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“As an American citizen who has striven to be of service to his country, not 
without personal sacrifice, I am deeply disturbed by the present passport policy 
of the Government, which seems to me to be incompatible with the fundamental 
principles upon which our Nation is based. I hope that the information that 
I am communicating to you in this letter will be useful in the revision of this 
policy. 

“Sincerely yours, 
“(Signed) Linus PAULING.” 


Despite this letter, it was not until over 2 years later that I received a written 
statement of allegations against me. 

My wife and I were caused even more grievous harm in December 1953, when, 
by postponing their decision from week to week, the Passport Division of the 
Department of State succeeded in preventing us from making our long-planned 
trip, for scientific purposes, to Greece (lectures scheduled at the University of 
Athens and the Technological University), Israel (lectures scheduled at Hebrew 
University in Jerusalem), India (lectures scheduled, at the invitation of the Gov- 
ernment of India and the Indian Science Congress Association, at many univer- 
sities and scientific meetings), Thailand, and Japan. By the strategy of con- 
tinued delay, from week to week, without turning down the application for vali- 
dation of my passport, which would have enabled me to present my case to the 
Board of Passport Appeals, the Passport Division effectively denied me the pass- 
port, and evaded the publicly announced regulations about issuance of passports. 

Mr. McLeod in his testimony has made reference to the allegation that I had 
followed the Communist Party line. I have denied, and I again deny, that I have 
followed the Communist Party line, or any other line—I do what I myself think 
is right. As an example of how one may be judged to have followed the Commu- 
nist Party line, Mr. McLeod has mentioned that one might have been violently 
against Hitler until Stalin signed the pact with him, and then all for Hitler, 
and has described this as one of the most famous twists in the line. Investiga- 
tion would have shown at once that I did not follow this twist. The citation to 
accompany the award of the Presidential Medal for Merit begins with the sen- 
tence “Linus Carl Pauling, for exceptionally meritorious conduct in the per- 
formance of outstanding services to the United States from October 1940 to June 
1946.” I was present at the first meeting of chemists of the Nation called by the 
National Defense Research Committee, on October 3, 1940, and within a week I 
had solved one of the national defense problems for which a solution had been 
asked by the Army and Navy, and had been given a contract to complete the de- 
sign of the proposed instrument. My services to the Nation in various capacities 
continued without break throughout the war and during the postwar period. 

The allegations made against me by the Department of State, in their letter 
dated July 19, 1954, have been answered in my affidavit of September 3, 1954. 
The first charge, that I was a concealed member of the Communist Party, is 
denied in my affidavit, and also in earlier affidavits that I had given the Depart- 
ment of State. It is false, and cannot possibly be supported by any reliable 
evidence. 

Some of the other allegations are false, some are trivial, and some are true. 
Those allegations that are true relate to legal activities that I have carried out in 
my effort to do my duty as an American citizen. They represent activities that 
are covered by amendment 1 of the Constitution of the United States of Amer- 
ica—the right of freedom of speech, the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances. During past years 
I have expressed publicly my opinions about social and political questions ; I have 
signed petitions, and taken other actions that I thought to be proper and good. 
I have not broken the law nor evaded the law. I feel that I have done my duty 
as a citizen, and I propose to continue in the same way. 


Linus Cart PAULING. 
AFTERNOON SESSION 


Senator Hennrnes. The committee will please come to order. Mr. 
Hocker, would you call the next witness. 

Mr. Hocker. Judge Clark, would you come up and be sworn, please ? 

Senator Henninos. Judge Clark, will you rise and raise your right 
hand and be sworn, sir? You do solemnly swear that the testimony 








SECURITY AND CONSTITUTIONAL RIGHTS 141 


you are about to give in these proceedings will be the truth, the whole 
truth, and nothing but the truth, so help you God ¢ 
Mr. Crark. I do. 


TESTIMONY OF WILLIAM CLARK, PRINCETON, N. J. 


Senator Henninos. You may proceed whenever you are ready, Mr. 
Hocker. 

Mr. Hocker. Will you please state your name, Judge / 

Mr. Ciark. William Clark. 

Mr. Hocker. Where is your home, Judge ? 

Mr. Cuark. Princeton, N. J. 

Mr. Hocker. Can you tell us a little about your background, Judge ; 
where did you attend college ¢ 

Mr. Ciark. I went to Harvard and Harvard Law School. 

Mr. Hocker. Did you become a lawyer then ¢ 

Mr. Criark. I was admitted to the bar of New Jersey in 1915 ; prac 
ticed law in Newark until I went on the bench of the Court of Appe als 
of New Jersey in 1923. 

Mr. Hocker. Were you elected or appointed to that posit ion? 

Mr. Cuark. What ? 

Mr. Hocker. Were you elected or appointed ? 

Mr. Crark. No; appointed. In New Jersey we have the much better 
appointive system, and we have a bipartisan court, and I was appointed 
to a Republican place by a Democratic governor. 

Mr. Hocker. How long did you serve on the court of appeals? 

Mr. Ciark. Until 1926, when I was appointed to the United States 
district court by President Coolidge. 

Mr. Hocker. What court was that where you served / 

Mr. Cuark. Well, we have only one district in New Jersey, but my 
chambers were in Newark. 

Mr. Hocker. How long did you serve as a United States district 
court judge ? 

Mr. Criark. Until 1938, when I was promoted by President Roose 
velt to the Circuit Court of Appeals for the Third Circuit. 

Mr. Hocker. Was it you who, as district court judge, tried the case 
of Hague? 

Mr. CuarKk. I was the one who tried it—I was the one—it was Mayor 
Hague, and I enjoined him from deporting various union pickets and 
various prominent citizens from Jersey City to New York, and we es- 
tablished in that opinion the right of locomotion or the freedom of 
movement, which was afterwards upheld by the Supreme Court of 
the United States. 

Mr. Hooker. The issue involved then was the right of the mayor 
of the city of Jersey City to exclude persons from Jersey City—was 
that, the issue ? 

Mr. Cuark. Yes. 

Senator Henninos. Was that about 1938 ? 

Mr. Cuiark. It was 1938, Senator. 

Senator Hennrinos. I recall very well the case. 

Mr. Crark. The circumstances were that they had runaway shops 
from New York who were avoiding the CIO union, Dubinsky’s union, 
and who came to Jersey City, and M: ayor Hague installed them in a 
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warehouse there, then he prevented picketing by the very simple de- 
vice of having the pickets put in the Hudson tube and sent back to 
New York. 

Mr. Hocker. Now, Judge, you say that during your incumbency as 
district court judge you were appointed United States circuit court of 
uppeals judge ? 

Mr. Cuark. By President Roosevelt, yes. 

Mr. Hocker. ioer long did you serve on the court of appeals? 

Mr. Crarx. I served on the court of appeals from 1938 until 1942 
when I went into the Armed Forces of the United States. 

Mr. Hocker. What was the position that you took when you went in 
the Armed Forces in 1942? 

Mr. Crarx. I was a lieutenant colonel, and the first 7 months of 
the war I was with General MacArthur in the Pacific, and afterward 
L was transferred to London to General Eisenhower and was sent—Il 
was appointed by him as the American liaison with the British 
armies, and I served the rest of the war in north Africa and Sicily and 
Normandy with the British armies. 

Mr. Hocker. You were appointed for life for good behavior hke 
all Federal judges, to the circuit court of appeals ¢ 

Mr. CuarK. Yes. 

Mr. Hocker. You took what you understood to be a leave of absence 
at the time you joined the Armed Forces ¢ 

Mr. Crark. When I was appointed in—when I was commissioned 
in the Army, I went down to see President Roosevelt, whom I had 
known through Harvard, to thank him for waiving the age require- 
ment, and he—with me, I took a resignation. When I presented the 
resignation he asked me the condition of the business in court. And 
when I told him, he said, “I will not accept your resignation. I will 
give you a leave of absence.” 

When I returned from the war, the then Attorney General took a 
different view « and said that my resignation was effective when offered, 
which I think is very bad law, but. nevertheless 

Mr. Hocker. In any event, you resigned from the bench in order 
to become a lieutenant colonel ? 

Mr. Crark. That is correct. 

Mr. Hocker. And later a colonel in the United States Army ? 

Mr. Crark. That is correct. 

Mr. Hocker. And you served both in the Pacific and in England? 

Mr. Crark. That is correct. 

Mr. Hocker. Did I hear you say it was necessary that they waive 
the age limitation in your case ? 

Mr. Criark. Yes, because at that time it was 50, and I was 53. 

Mr. Hocker. I see. Following the war and your release from serv- 
ice, Judge, what was your next Federal position ? 

Mr. Crark. Well, I thought my Federal position was still a. cir- 
cuit court of appeals judge, ‘but the Attorney General thought other- 
wise. So I was not. 

Then after that, in 1947, General Clay, then Military Governor in 
Berlin, Germany, sent for me and asked me if I would be willing to 
come over as legal consultant to him and to set up a civilian court 
system in Germany. 


Mr. Hocker. What was General Clay’s position in Germany at that 
time ? 
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Mr. Ciark. Military Governor. 

Senator Henninos. As a matter of interest, Judge Clark, did the 
question as to whether you had an effective resignation or a leave of 
absence hinge on an interpretation that the two offices were ones of 
trust and profit ¢ 

Mr. Cuarkx. What, sir ? 

Senator Henninos. Did it turn upon the proposition that you might 
have been occupying two offices of trust and profit? 

Mr. Ciark. You are more familiar with the case than I am. 

Senator Hennrnas. I am, because I took a leave of absence with- 
out pay as the circuit district attorney of St. Louis—— 

Mr. Criark. Oh, you did ? 

Senator Hennines. To go into the Navy in 1941. Mine was an 
elective office, of course, but the ruling there was that I might go into 
the service but remain in office by surrendering the salary of the office. 

Mr. Crark. Our cases were analogous. 

Senator Henninas. I had some experience in it. 

Mr. Crark. I thought his position was extraordinary. He said it 
was inconsistent office holding. The cases were about three-quarters 
in favor of the position that it was not, because, obviously, a judge 
and an Army officer are not inconsistent; and then worse than that, 
under the GI bill of rights, any person—that is the word of the stat- 
ute—is entitled to be restored when he comes back from the Army. 
Well, I sued in the Court of Claims, when the Attorney General took 
this position, and the Court of Claims, in what I thought was—of 
course I am a little prejudiced—the worst opinion I have ever read, 
took two different positions. First, that my resignation was effective 
when offered, and, secondly, that I was not a person under the statute 
because I had to be confirmed by the Senate. So that I am legally 
a ghost. Iam nota person. 

Mr. Hocker. Now, how long did you serve as legal adviser to Gen- 
eral Clay? 

Mr. Crark. About 9 months. We got the courts organized in about 
that period of time, during which I was in Berlin, then when they 
were organized Clay very kindly appointed me the Chief Justice. 

Mr. Hocker. The Chief Judge—what was the name of the court? 

Mr. Crark. It was, first, the Military Government Court, and then 
afterwards when the military turned Germany over to the State De- 
partment the courts were renamed the Allied High Commission 
Courts. 

Mr. Hocker. And you were the chief judge of that? 

Mr. Crark. I was appointed again, this time by the State Depart- 
ment, as the chief justice. 

Mr. Hocker. Did this court have any connection with the State 
Department ? 

Mr. Crark. Well, only, I thought, for administrative purposes. 
We were paid by the State Department and we were put on the rolls 
as what they called Foreign Service Reserve Officers, which is the 
highest ranking Foreign Service officer next to minister. 

Mr. Hocker. Now then, during the course—how long were you 
the chief judge of that court ? 

Mr. Crark. I was from—lI was there for 6 years. 
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Mr. Hocker. All right. Now during the course of your incum- 
bency, did you have occasion to criticize the operation of the State 
Department in Germany ? 

Mr. Cuarx. Well, I do not want to take up the time of this com- 
mittee with the controversy that I had with Ambassador Conant, or 
High Commissioner Conant, but the fact was that the German police 
and judicial authorities were imprisoning large numbers of Ameri- 
can citizens who were in Germany, either on business or as tourists, 
whom they accused of crimes, and they were putting them in jail with- 
out our constitutional rights of speedy trial or bail or counsel. I 
suggested to Dr. Conant that he ought to protest this high-handed 
procedure on the part of the Germans. He refused to do so. I pro- 
tested. And the local bar association, of which I was a member, passed 
a resolution which was very critical of Dr. Conant. 

_ About a month after that happened, I received a cablegram from the 
State Department signed “Dulles” which said, for reasons of economy 
and because of decline in business, you are refused reappointment as 
chief justice and you are ordered to report to the State Department 
for consultation. 

I cabled back that I considered that I had tenure of office because I 
was a judge and that I could only be dismissed on charges, and after 
a hearing, and that I had no intention of leaving my office or of report- 
ing to the State Department.. 

Shall I go on with the story ? 

Mr. Hocker. Yes, if you please, tell me what happened after that. 

Mr. Crark. That cablegram was received just lees Thanksgiving. 

Mr. Hocker. Of what year ? 

Mr. Criark. 1953. 

Mr. Hocker. November 1953 ? 

Mr. Crark. November 1953. My wife and I went for a Christmas 
vacation to the Canary Islands. On Christmas Day we were in the 
capital of the Canary Islands, a city called Las Palmas. When we re- 
turned to our hotel on Christmas afternoon, I was advised that the 
consul general in Madrid 

Mr. Hocker. That isthe American consul general ? 

Mr. Criark. The American consul general, that is right, a man called 
Robert Hale, was in the hotel and wished to see me. When he came 
down he said that Secretary Dulles had ordered him to demand my 
passport. And I said, “Well, I am not going to give it to you.” 

“Well,” he said, “you know what will happen then. 

T said, “No.” ; Ps ; 

“Well,” he said, “we will notify the Spanish authorities and you will 
be without a passport.” . i a i 

I said, “I suppose then I will be put in jail t | 

“Yes,” he said, “That is what wi ] happen. 

And I said, “Well, if Mr. Dulles thinks it 1s a good idea to put. = 
chief justice of his courts in Germany in jail, it is perfectly all right 
with me. I won’t give you my passport. 

Mr. Hocker. path aan ¢ 

_Ciark. Yes, without a hearing. ; wae 

The nent morning my wife and I were flying back to Madrid in 
order to go back to Frankfort. I noticed her—she speaks Spanish— 
and I noticed her talking to a little Spaniard. T found out that he was 
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the perne commissioner of Las Palmas and that he wanted my pass- 
Ort. 

So I said, “Well, I am not going to give it to him, either.” 

Just at that point, Hale came in and I asked for an explanation of 
these curious proceedings, and he said, “Well, I am sorry, but the 
Secretary of State ordered me to get in touch with the police authori- 
ties and have your passport seized, and if you will look out the window 
you will see the Spanish gendarmes who are prepared to search you 
and seize your passport by force.” 

So that was the rather curious hearing I had before the police 
commissioner of Las Palmas. Of course, I had to give up the pass- 
port as I was unarmed and there were at least 20 armed gendarmes, 
they issued me one of their famous—notorious I think I should say— 
one-way passports, which is good—which was good until January 8. 
You see, this was the day after Christmas in 1953 and it was good until 
January 8, in 1954. And I was supposed to leave by the most avail- 
able—— 

Mr. Hocker. Was it also limited as to where you could go under it? 

Mr. Ciark. Only to America—only to the United States by the 
shortest possible route, it said. 

Senator Henninos. If I may interrupt. I have not this quite 
clearly inmind. Who issued the one-way passport 4 

Mr. Ciark. This fellow Hale. 

Senator Hennines. There in Madrid ? 

Mr. Crarx. The consuls, as you know, are entitled to issue passports, 
and he did it. 

Senator Henninos. That was done in Madrid? 

Mr. Criark. Done in this Las Palmas. 

Senator Henninos. Las Palmas in the Canary Islands? 

Mr. Cuark. In the Canaries, yes. I might say in behalf of Hale, 
he thought the whole proceeding was disgraceful. He had been got- 
ten out of bed on Christmas morning to bring me this Christmas pres- 
ent from the Secretary of State. 

Mr. Hocker. Then you came back to the United States? 

Mr. Crark. I came back to the United States. 

Mr. Hocker. On what you call a one-way passport ? 

Mr. Crark. On the one-way passport and on the Queen Mary. So 
when I landed I went to see Morris Ernst, the counsel for the Civil 
Liberties Union, who was an old friend of mine, because he was the 
counsel in this Hague case. And we applied for another passport ; 
a new, unlimited passport. And we added to our application the ad- 
dendum that you have, which says, in substance—— 

Mr. Hocker. Hold it. Let the reporter mark it. 

(The document referred to was marked “Committee Exhibit No. 2” 
and is as follows :) 
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Commirret Exuipir No. 2 


— Dedeu Bure Mo ()- mas 8 
Cte ba DEPARTMENT OF STATE 
= STL=I PASSPORT APPLICATION chee 


eer & = i — 
Ste @ x FORM FOR NATIVE CITIZEN 
as = —— 


—— Rrccete and ottech PART TWO if members of 
femmely are to be tae lated a pment 
rT) 


WILLIAM CLARK 





rm -oog @ CITIZEN OF THE Unttep States, 
(Mame in fai) 


@e hereby apply to the Department of State, at Washington, for a 
Newark 


eccncsescccag® ccccece 
“(tows or city) 











“(Prviencrauny) ‘tai eo sda TO ‘Road iteu 

1 am domiciled in the United States, my permanent residomes being Ot vee een ne vnvnnnnwmenme 

“New Jersey 
OD cen Eaapmesmanneoen ntsnnatnidnnaeaitnini meaninediastneaennteametegemnanencsngig RD TE asccndndbedigdiitamsdcadepsontpaeit 
(Tews or city) 
I have resided outside the United States as follows: 
Sate moet of, ond parted of runkderwe 19, Cnr Porclgn (carte y) 
France and Germany hele 1917 a 1919 
Germany aan 2 en Z 1953 


a _Jonn William Clark 


“a 
om or about ............... - and is now (cer 


I am not entirely certain as to my father's birthplace. 

may have been born in Scotland. If so, it was while his 
parents, my paternal grandparents, naturalized American 
eitizens, were on a visit there. My father resided continu- 


ously in the United States from his birth or shortly there- 
after until his death in 1928. 


wy mate, __ Naruaretta Cameron 
on or about .. Juay 2, 1869 | cand is now { Sago 


"(ke falowing portion in this Mech to be filled in only by © peruse whess ether wes aut born in the Usited 8 = ie ee mmc 
My mother emigrated to the United States on or about ...... 


wr wp 2 ’ 
(Menth) (Year) 
years continuously in the United States from 1 a i co 


She acquired citizenship in the United States 


DESCRIPTION OF APPLICANT MAILING ADDRESS 


(Prigt coms ptete eddrem plein!) 


Rosedale Road 


---#rainceton,-New-Jersey 


Madrid, Spain Dec. 27, 1953 
My last American passport was obtained from seca Teams el tain ss Oa 


foe Ginpamttion of pemeper HX ommmnt be maton ied) 





oel 


Essex County ee es ‘Yop. 











a EN REN 


SECURITY AND CONSTITUTIONAL RIGHTS 147 


1 as (Ss narod oo October 4, 1947 »  Senia Tomara 
who was born a St.Petersburg, Russia ., Feb. 26,1897 


(i-ete ft Ganth of he aren) 


A WOMAN APPLICANT WHO 16 OR HAS BEEN MARRIES MUST FILL IN THIS PORTION 
My maiden name was ii 
I i= hot previowsly married. (ames 
was previowsly married to 
(batt name of former bushemd) 
on 


, who wee bora 
(Date) (Cty and Mate) 
6 ...... , and the marriage was terminated by { denth bom 


divorce ¢treted 


(U1 married mare thee wiles, set forth fasts tm « empptornent sf stsisemen!) 


THEE FOLLOWING INFORMATION 19 REQUIRED OOF Y 17 HUSBAND OF FORMER 8 SANO WAS MOT BORN Im THE UNITED STATES 
tty{ Paonia} emigrated to the United States on 


and| e yen (Name of father) } WOO RERUIETND 29 © ReaD 


Court of at 
(OM7 amd Brose) 


as shown by the Certificate of Nateralization {rubmitted herewith 


(Month, day. and yrer) previously evbmtted. 





MY TRAVEL PLANS ARE AS FOLLOWS: 
Port of departure Idlewild Airport, N. Y, 


Passport photographs must be on thin 


gosh rhotog raphic per; have a plain, light 
Approximate date of departure Feb. oe a Cochaveund; fall front view of appli 
Indefinite cant, and have been taken within 6 months 
Proposed length of stay elroat of date submitted dar that are 
Twa not @ good hheness the applicant will not 

Means of transportation be accepted by the Clerk or Agent 
Cermary* France,’ Ital The Clerk or A will not accept the 
Countrice to be visited ’ , > appheation unless te fully satisfied of ite 
Great Britain bona fides and the identity of the applicant 


Seal of Court or Passport Agency must be 
impressed, on the lower portion of the photo 
graph attache! hereto, in auch a manner as 


to obscure the fe 
See Attached Statement Sdee  ee oe 


Purpose of trip 





(Thee Cher of Court or Pasegurt Rgret wamsté mat 
- emg em wed om leew on Aer sym) 








I aolemnly ewear that the statements on both sides of thie application are true and that the photograph ettached 
hereto is a likeness of me. 


ihe. } teen naturalised as « citizen of « foreign state; taken an oath or made an affirmation or other formal 


declaration of allegiance to a foreign state; entered or served in the armed forces of a foreign state accepted or performed 
the duties of any office, post or employment under the government of @ foreign state or political subdivision thereof: voted 
in @ political election in « forcign atate or participated in an election or plebiscite to determine the svvereignty over foreign 
territory; made a formal renunciation of nationality before a diplomatic or consular officer of the United States in « foreign 
state; been convicted by court martial of deserting the military or naval service of the United States in time of war; bean 
convicted by court martial, or by « court of competent jurisdiction, of committing any act of treason against, or of attempt- 
ing by force to overthrow, or ot bearing arms agsinst the United States. 


GATH OF ALLEGIANCE 


Further, 1 do solemnly swear that I will support and defend the Constitution of the United States against all enemies, 
foreign and domestic; that | will bear true faith and allegiance to the same; and that | take this obligation freely, without 
any mental reservation, or purpose of evasion: So help me God. 


ure of applicant) 
Subscribed and sworn to before me this 2ist day of Jadudry ,19 A 


(Ques oF Cover) — 
Clorhe of Che ..c-ccce...ccsecances- 20+ . Court at 
AFFIDAVIT OF IDENTIFYING WITHESS 


1, the undersigned, solemnly swear that I am a citizen of the United States; that I reside at the address written below my 
signature hereto affixed; that [ know the applicant who executed the affidavit hereinbefore set forth to be a citizen of the 
United States; that the statements made in the applicant's afidavit are true to the best of my knowledge and belief; further, 
1 solemnly ewear that I have known the applicant personally for yeare. 


Tf witeons Ran Been bund o passgert gine nu enter knows aed 
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[Attached statement] 
PURPOSE OF TRIP 


1. To conclude my studies for the degree of doctor of jurisprudence for which 
I matriculated on or about June 28, 1951, including preparation of my doctoral 
thesis, the subject of which is A Comparison of the Common Law and German 
Law of Murder. These studies require the examination of German legal text- 
books and other authorities obtainable only in libraries at Munich and Frank- 
fort. To obtain the degree, I must submit the completed thesis to the chancellor 
of the University of Munich and offer myself for personal examination thereon. 

2. To gather further material in aid of the Congress should it see fit to inves- 


tigate any of the issues between me and the State Department regarding my 
judgeship. 

3. To visit my aunt, who is a resident of Scotland and in bad health, and my 
son, who is connected with Columbia Broadcasting System in Paris. 

4. To attend to personal affairs which I was unable to conclude because of 
the seizure of my previous passport, its validation only for return to the United 
States, my arbitrary removal from Spain where I was vacationing, and the con- 
sequent prevention of my return to Germany from Grand Canary Island, as was 
my original intention. 


I would be less than frank if I did not state that I reserve to myself my funda- 
mental right of free speech. I shall accordingly, if I am asked to do so, make 
such comments as I see fit upon the recent controversy between me and the 
State Department. I shall feel free to object again to the State Department’s 
having dismissed me and having me deported from Spain. I shall feel free to 
explain again my defense of the rights of American citizens in Germany. I 
shall not refrain from stating my well-known position on the right of bail and 
speedy trial in general and particularly for American citizens residing in Ger- 
many, and my equally clear position decrying discrimination against members 
of minority groups, in this instance particularly the Jews of Germany. 

Mr. Hocker. I will show you what the court reporter has marked 
as committee exhibit No. 2 and I wish you would take a look at it and 
I will ask you if that is a photostatic copy of the application which 
you referred to? 

Mr. Ciark. Yes, that is the application. 

Mr. Hocker. What is the date of the application ? 

Mr. Crark. What is the what ? 

Mr. Hocker. What is the date of the application ? 

Mr. Criark. Oh, the date. Let’s see, wait a minute. February 26, 
I think. No, wait. No, no; I am wrong—2I\st of January 1954. I 
landed on the 15th. 

Mr. Hocker. Is there a question on the second page of the applica- 
tion—this is a standard form of application for a passport; is it not? 

Mr. Ciark. Yes, it is. 

Mr. Hocker. A printed form ? 

Mr. Crark. Yes. 

Mr. Hocker. And is there a printed question on the second page 
that asks, “What is the purpose of the trip ?” 

Mr. Cuark. Yes, there is. 

Mr. Hocker. How did you answer that question ? 

Mr. Ciark. Well, then 

Mr. Hocker. No, look in the blank following the question and see 
how you answered it. 

Mr. Criark. I said, “See addendum.” 

Mr. Hocker. All right; what did the addendum say ? 

Mr. Crark. Well, it israther long. Do you want me to read it ? 

Mr. Hocker. Yes, because I think that is the crux of the controversy. 

Mr. Crark. Yes, I think I can read the last part which will cover 
the controversy. 
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Mr. Hocker. Better read it all. 
Mr. Cruark. Read it all ¢ 
Mr. Hocker. If you do not mind. 
Mr. Cuark (reading) : 
PURPOSE OF TRIP 
That is the heading. 


To conclude my studies for the degree of doctor of jurisprudence for which 
I matriculated on or about June 28, 1951, including preparation of my doctoral 
thesis, the subject of which is A Comparison of the Common Law and German 
Law of Murder. These studies require the examination of German legal text- 
books and other authorities obtainable only in libraries at Munich and Frank- 
fort. To obtain the degree, I must submit the completed thesis to the chancellor 
of the University of Munich and offer myself for personal examination thereon. 

2. To gather further material in aid of the Congress should it see fit to investi- 
gate any of the issues between me and the State Department regarding my 
judgeship. 

3. To visit my aunt, who is a resident of Scotland, and in bad health, and my 
son, who is connected with Columbia Broadcasting System in Paris. 

4. To attend to personal affairs which I was unable to conclude because of 
the seizure of my previous passport, its validation only for return to the United 
States, my arbitrary removal from Spain where I was vacationing, and the con- 
sequent prevention of my return to Germany from Grand Canary Island, as 
was my original intention. 


I would be less than frank if I did not state that I reserve to myself my funda- 
mental right of free speech. I shall accordingly, if I am asked to do so, make 
such comments as I see fit upon the recent controversy between me and the State 
Department. I shall feel free to object again to the State Department’s having 
dismissed me and having me deported from Spain. I shall feel free to explain 
again my defense of the rights of American citizens in Germany. I shall not re- 
frain from stating my well-known position on the right of bail and speedy trial 
in general and particularly for American citizens residing in Germany, and my 
equally clear position decrying discrimination against members of minority 
groups, in this instance particularly the Jews of Germany. 

Mr. Hocker. Did you put that statement on because you felt that 
the remarks of that nature that had been made while you were in 
Germany before were what resulted in your removal ? 

Mr. Crark. I thought it would be dishonest to go back to Germany 
under false pretenses, so I told them exactly what I was going to say 
when I got there. And as I now can get there, I am going to say it. 

Mr. Hocker. Now, Judge, there follows after that a long corre- 
spondence between you and the Director of the Passport Division of 
the Department of State, and when I say “you,” I mean either you or 
Mr. Morris Ernst, your lawyer, is that not so, in which throughout the 
winter and spring of 1954 continuously you asked that some action, 
either affirmative or negative, be taken with respect to your passport ? 
Ts that a correct statement ? 

Mr. Crark. Yes. Mrs. Shipley, about whom we have heard so 
much this morning, wrote me an insulting letter and said that she 
thought that I put the interests—my own interests ahead of my coun- 
try’s. I went down to see General Smith, the Under Secretary, whom 
T had known very well when I was on General Eisenhower's staff. 
complained about this letter. And I also complained about their re- 
fusal to give me a passport. 

I received a letter from General Smith, which you have there, Mr. 
Hocker, which, in substance, said that I was not to be allowed to go 
to Germany because I was not to be allowed to criticize the German 
judicial authorities. 
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Well, this was a little ridiculous, because when I was with General 
Clay we not only criticized the German judicial authorities, we re- 
moved about half of them on the ground that they were Nazis, and I 
helped General Clay in that task. 

Mr. Hocker. Was it in this letter that the statement was made that 
you were not to—I say, was it in this letter that it was stated that there 
was no doubt at all on the part of the State Department with respect 
to your being a loyal and patriotic citizen ? 

Mr. Ciark. Yes, that is in that letter. 

Mr. Hocker. What is the date of that letter, do you recall? I see 
you are wearing some battle ribbons on your coat there, Judge. Can 
you tell me what those decorations are ? 

Mr. Crark. Well, I can sum it up by saying that they were given 
to me for resisting my natural impulse to run away. In other words, 
one is a Silver Star and a Purple Heart, and then a British decoration 
for being polite to the British. [Laughter. | 

Mr. Hocker. I think I have the letter here which you referred to 
dated March 16, 1954, addressed to you, and signed Bedell Smith, 
Under Secretary. 

Mr. Criark. That is the letter. 

Mr. Hocker. On the letterhead of the Department of State, and I 
should like to read it and see if this is your recollection of the letter. 


Marcu 16, 1954. 

DEAR JUDGE CLARK: As I told you in my office recently, you certainly can have 
a passport, good for travel anywhere in the world that American citizens can go 
under the protection of the United States and without detriment to the interests 
of this country. The decision not to approve your current passport application 
to visit Germany, and the Department’s views thereon as expressed in letters to 
you from Mr. McLeod on February 1, and Mrs. Shipley on February 19, 1954, 
were reached after a careful study of the information which you submitted. 
These views, in which as I told you I concur, were based on your own statements 
as to your intended activities in a country occupied by the United States, and as 
I explained to you the opinion of the Department is that these activities would 
be detrimental to the best interests of the country. 

I told you in all friendship when we talked that there is no question of your 
right to free speech as an American citizen. However, the statement which ac- 
companied your passport application is very clear, and I must make it equally 
clear that criticism of the political or judicial institutions of a foreign state by a 
private American citizen is neither politic nor in good taste, and may well affect 
the best interests of the United States. This is especially true in the case of the 
Federal Republic of Germany, where the United States is still in occupation and 
has a special and highly important relationship with the German Government 
and the German people. Your statement, as it stands, runs counter to these con- 
siderations and needs to be modified. 

Aside from this, we know each other well enough so that I do not think I need 
to assure you that there is no one here who questions your devotion and loyalty 
to the United States, nor has there been any intention in previous correspondence 
by officials of this Department to reflect on this devotion and loyalty. 


Ts that what the letter says? 

Mr. Crark. That is the letter, yes. 

Mr. Hocker. After that letter there was still no action on your 
passport application, as I understand it? 

Mr. Crark. None. So my counsel and I concluded that the only 
thing for us to do was to go to court. So we did. 

Mr. Hocker. Before that, there were a number of letters, telegrams, 
telephone calls, and other requests on the part of you and your counsel 
to ask that either the passport issue on your then current application 
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or that it be denied, so that you would have some recourse of appeal 
or otherwise ¢ 

Mr. Cuarkx. They seemed to be employing what I might say are the 
Fabian tactics that the professor outlined this morning. In other 
words, they were evasive. 

Mr. Hocker. The letter of April 19, addressed to you—to Mr. Ernst 
concerning you—signed by Mrs. Shipley, seems to summarize all of the 
other correspondence. If you will let me read it to you, to see if this 
conforms with your recollection. 


Dear Mr. Ernst: 
It is dated April 15, 1954. 


I have received your letter of April 8, 1954, with further reference to the pass- 
port application of Judge William Clark. 

Judge Clark’s passport application remains in a pending status until such time 
as he takes some action to remove the impediment to the issue of a passport as 
set forth in General Smith’s letter of March 16, 1954, and in letters from other 
officers of the Department. 

Is that what she said ? 

Mr. Ciark. Yes. 

Mr. Hocker. In other words, she was going to let it remain pending 
until you withdrew it; is that what it comes to ? 

Mr. Cuark. Well, they would have given me the passport if I had 
been willing to say I would be a good boy, there is no question about it. 

Mr. Hocker. You mean, if you would not exercise your right of 
free speech. If you said that? 

Mr. Crark. Free speech, yes. 

Mr. Hocker. You decided to go to court ? 

Mr. Criark. We did go to court. We first asked for a preliminary 
injunction against the Secretary of State, which I must say I advised 
my attorney I did not think he would get. He did not get it. 

So then we went later on for a permanent mandatory injunction, 
asking two things: First, that the passport issue; and, secondly, if he 
was ynwilling to decide that, that I be given a hearing as to why it 
should not issue. And Judge Schweinhaut here in the District de- 
cided on the second point—that I should be given a hearing by the 
State Department. Before that hearing was scheduled, my attorney 
met Mr. Phleger, the Solicitor of the State Department, and it was 
suggested by Mr. Phleger, Would I be willing to accept a passport 
exclusive of Berlin? We never could quite understand why they were 
willing to allow me to go to the rest of Germany, but not to Berlin. 
Ernst said that he would consult me, but before he had a chance to, I 
received this passport with the restriction in it. It says, on the first 
visa page, dated May 27, 1955: 

This passport is not valid for travel to or in Berlin, Germany. 

(Signed) Frances G. Knieur, 
Director of Passport Office. 

I immediately wrote to Miss Knight and said that I was unwilling 
to accept anything except an unlimited passport, which I thought was 
my right, and I added that I was determined to end this tyranny about 
passport control. 

I never had any answer from Miss Knight. So we continued our 
court action which had been adjourned for 1 week pending the de- 
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termination of whether I would accept this restricted passport. We 
went again before Judge Schweinhaut. 

The district attorney had asked—had filed a notice of appeal from 
his original order and had asked for a stay, and we opposed—of 
course, we could not prevent the appeal, but we opposed the stay. 

The only additional facts that were adduced was a memorandum 
from Dr. Conant to Dulles, the Secretary of State, objecting again to 
my being allowed to go to Berlin, and being rather personally abusive 
about me. 

Anyway, we objected to the unsworn statement by a witness who was 
not under cross-examination. The judge excluded it. Then he asked 
the United States attorney if I ever had had a hearing of any kind. 
Of course, the attorney had to say “no.” 

Well, the judge said, “The order stands.” So, in other words, he 
denied the stay. 

We sent the order over to the Department of Justice—I mean to the 
Department of State—and they fixed a hearing date, for July 9, that 
is, last summer, and told me where to appear. I did appear, and the 
hearing officer was Under Secretary Murphy, who had been General 
Clay’s political adviser the whole year that I was in Berlin, and, of 
course, Whom I knew very well. 

And I do not want to give Mr. Murphy the kiss of death, because I 
am not very popular in the State Department, but I do want to say 
that I never have seen a more competent diplomat in Germany, and 
in the proceedings in which he conducted the hearing for me he be- 
haved with the utmost courtesy. 

Mr. Hocker. What did the hearing consist of ; what was heard ? 

Mr. Criark. The hearing consisted of the Government—the State 
Department attorney, not the United States attorney, but the State 
Department attorney, a Colonel Raymond—introducing this memo- 
randum from Dr. Conant, the same one that they had introduced in 
court. 

Mr. Hocker. Was that all of the evidence there was? 

Mr. Cuark. That was all of the evidence there was, other than the 
factual circumstances of my passport having been seized. No one de- 
nied that. 

We objected to the memorandum again on the ground that Dr. 
Conant was not present for cross-examination and he was making a 
self-serving declaration which we were unable to answer, except to 
deny it. 

Mr. Murphy said that he would reserve decision on whether to ac- 
cept that statement until he had made up his mind whether the pass- 
port should issue. And 3 days later he called me on the telephone 
and said that the passport was on the way and, “It has the additional 
thing, the word ‘void’ is marked across the original restriction.” 

Mr. Hocker. I see. 

Mr. Crark. And then underneath, “The above endorsement is here- 
by canceled this date. Signed again, “Frances G. Knight, Director of 
Passport Office.” 

This now is an unlimited passport. 

Mr. Hocker. If I can be permitted to draw a conclusion from this 
testimony, Judge, do you consider that you were unable to get either a 
denial or a grant of the passport application until you went to court? 
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Mr. Crark. I am absolutely certain of it. That letter from Mrs. 
Shipley shows it. She says: 

I will give you a passport if you will withdraw your addendum. 

I said I would not withdraw the addendum. And there we are, 
no passport. 

Mr. Hoc *keER. And that when the court ordered hearings the pass- 
port was thereupon issued to you ? 

Mr. Crark. As soon as the court ordered the hearing, the hearing 
was held, and Under Secretary Murphy, as I have said, decided that 
the assport should be issued and it was issued. 

Mr. Hocker. It was issued on your original application ¢ 

Mr. Crark. On my original application with the addendum that 
you asked me to read and which I did read. 

Mr. Hocker. Allright. Do you have any questions, Mr. Chairman ? 

Senator Hennines. Well, Judge, that is the first time I have known 
of your testimony, although I have read something in the papers, and 
I believe some months ago I wrote to you; did I not ¢ 

Mr. Ciark. What, sir ? 

Senator Henninos. Did I not write to you some months ago? 

Mr. Ciark. Yes, you certainly did. 

Senator Henninés. And inquire further about it ? 

Mr. Ciark. A very courteous letter, if I may say so. 


Senator Henninos. I had considerable interest in your circum- 
stance at the time. 


Mr. Ciark. Yes; you did. 

Senator HENNINGs. Although I was not chairman of this subcom- 
mittee at that time. 

Mr. Ciark. You were not. 

Senator Henninos. It aroused my interest. 

Mr. Crark. If I might say so, my son was a reporter on the St. Louis 
Post-Dispatch, and he isa very great admirer of yours. 


Senator Henninas. I thank you very much, Judge. I have the 
pleasure of knowing your son. 


Mr. Ciark. He has spoken about you. 

Senator Hennines. I did not realize he was your son. 

Mr. Criark. He has spoken about you very much. 

Senator Henninoas. The only conclusion I can draw from this is 
that you were a man far beyond the selective service age, a man who 
had attained the position of eminence and great stature in the judiciary 
as a judge of the United States Circuit ‘Court of Appeals, who did 
far more than your apparent duty in offering your services to your 
country, went into the Army and thereafter undertook to further 
serve your country in occupied Germany, and that thereafter, because 
of certain substantial views which you held—views relating to the ad- 
ministration of justice in Germany, and your expression being in con- 
flict with what seemed to be Dr. Conant’s and the views of the Sec- 
retary of State and others—that you had very rough hands laid 
upon you, and in a sense you were subjected to indignity and insult 
and abuse by having a passport lifted by agents of another govern- 
ment, the police of the Spanish Government, and given a one-way 
ticket home. 

Was this unceremonious treatment, according to you without any 
warning or suggestion that this was to happen to you in Spain when 
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you were down there with your wife on a vacation—had you any 
warning that this was to be done to you? 

Mr. Crark. None at all—none at all. The only thing—the only 
information I had that they were going to treat me roughly—of course, 
all of us High Commission people lived in requisitioned houses, and 
the State Department, or the High Commission Conant company had 
advised me that they were going to force me to move from my house. 
Well, before we went to Spain I went to see the commanding general, 
General Herren, who is now First Army Commander in New York, 
and asked him if they were going to comply, because, you see, the Army 
has all of those houses in Germany. They are under the Army. 

Senator Henntnos. I understand. 

Mr. Crarx. And General Herren said, in effect, “Don’t give it a 
thought. I think the State Department is treating you abominably, 
and I will pay no attention to their request that you be put out of 
your house. So when you come back from Spain, your house will be 
vour house, and, more or less, I will tell Dr. Gann to go jump in the 
lake.” 

So that is the only warning I had that they were going to get what 
you might call tough. I had no intimation that they were going to 
seize my passport. 

Senator Henninos. For our clear understanding, Judge Clark, it 
is true then, is it, that you by coercion and threat of the use of force 
were compelled to surrender your United States passport to the police 
of the Spanish Government ? 

Mr. Cuark. That is absolutely correct. The police commissioner, 
who is a fat, little man, as I remember, was there in person, and the 
State Department made some feeble effort to deny that it was seized 
by force. My wife was there, and the manager of the airport was 
there, whose statement I have. So there is no question about that. 

Senator Henninos. Did I understand you to say, sir, that the Con- 
sul General 

Mr. CrarK. Hale. 

Senator Hennines. Mr. Hale—— 

Mr. CrarK. Robert Hale. 

Senator Hennings. Mr. Hale indicated certain officials outside the 
place where you happened to be at the time that you could see through 
the window ? 

Mr. Crark. The Iberian Airline office. 

Senator Henninoas. He said they were there—you could see them 
through the window—prepared to search you, and to forcibly take 
your passport; is that right ? 

Mr. CrarK. Which was in my pocket, yes, just like this. I do not 
think Mr. Hale, who I thought was a very nice fellow—I do not 
think he would even attempt to deny it. 

Senator Henninos. Performing the ministerial functions under 
orders, presumably. 

Mr. Cuark. Yes. 

I thought, Senator—I mean, I was just horrified—I thought it was 
such an outrageous proceeding. Of course, as you say, you read about 
it in the papers. <A thing like that gets tremendous—— 

Senator Hennes. I did not read about the business of the Spanish 


police lifting your passport, and by force, or by use of threat of the 
use of force. 
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Mr. Crark. It was widely publicized, not only in the United States 
but, as the Professor here said, his troubles were publicized all over 
Europe and even in Germany, whose judicial authorities I had crit 
icized. 

The sympathy was not with the State Department. It was with me, 
the editorial sympathy. 

Senator Henninos. Do you have any further questions ¢ 

Mr. Hocker. No further questions. 

Senator Hennineos. Thank you very much for coming here. We 
are grateful to you for having given us the benefit of your testimony. 

Mr. Crark. Thank you, Senator. 

I will have the pleasure of telling my son that I have appeared 
here, and that you were very kind to me. 

Senator Henninos. Thank you. 

Mr. Ciark. Thank you very much. 

Senator Henninos. Call your next witness. 

Mr. Hocker. Will you be sworn, please, Mr. McLeod. 

Senator Henninos. You do solemnly swear that the testimony you 
are about to give before the subcommittee in the present proceedings 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. McLeop. Ido. Yes, sir. 

Senator Henninos. You may proceed. 


TESTIMONY OF SCOTT McLEOD, ADMINISTRATOR, BUREAU OF 
SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF STATE; 
ACCOMPANIED BY FRANCES KNIGHT 


Mr. Hocker. Will you please state your name, Mr. McLeod ? 

Mr. McLeop. Scott McLeod. 

g Mr. Hocker. And what is your position with the Department of 
tate ? 

Mr. McLeop. I am the Administrator of the Bureau of Security 
and Consular Affairs. 

Mr. Hocker. Do you have supervision over the operations of the 
Passport Division ? 

Mr. McLeop. Supervision; yes, sir. 

Mr. Hocker. Who is in charge of the operation of the Passport 
Division ? 

Mr. McLeop. Miss Frances Knight, who sits beside me. 

Mr. Hocker. Do you have direct supervision over the operations 
of that Division ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. In connection with the drafting and promulgation— 
Senator Hennings has suggested that I might inquire into your edu- 
cational background briefly, Mr. McLeod. 

You are a graduate of a university ; are you ? 

Mr. McLeop. Grinnell College. 

Mr. Hocker. What year? 

Mr. McLeop. 1937. 

Mr. Hocker. Have you had any postgraduate work ? 

Mr. McLeop. No. 

Mr. Hocker. You are not a lawyer? 

Mr. McLeop. No, sir. 
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Mr. Hocker. When did you say—1937 ? 

Mr. McLegop. Yes, sir. 

Mr. Hocker. And since that time what has been your occupation? 

Mr. McLeop. I was a newspaperman until 1942, then FBI special 
agent until 1949, administrative assistant to Senator Bridges until 
1953. 

Mr. Hocker. Excuse me a second. Between 1937 and 1942, what 
newspaper were you with ? 

Mr. McLeop. I was with the Des Moines Register and Tribune, and 
the Cedar Rapids Gazette. 

Mr. Hocker. What was your position with them ? 

Mr. McLeop. I was a want ad salesman with the Register and Trib- 
une, and a reporter with the Gazette. 

Mr. Hocker. And you say you were after that time with the Fed- 
eral Bureau of Investigation ? q 

Mr. McLeop. Yes, sir. 

Mr. Hocker. When did you commence with them ? 

Mr. McLeop. June 1, 1942. 

Mr. Hocker. What type of work did you do with the Bureau? 

Mr. McLeop. General investigative work. 

Mr. Hocker. You were an investigator yourself; is that right? 

Mr. McLeop. Yes. 

Mr. Hocker. How long were you with the FBI? 

Mr. McLxop. Until December of 1949. 

Mr. Hocker. About 7 years—714 years? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Then you said you were with a committee; did you 
tell me? 

Mr. McLeop. No, sir; Administrative Assistant to Senator Styles 
Bridges of New Hampshire. 

Mr. Hocker. How long were you with Senator Bridges? 

Mr. McLeop. Until March 1953. 

Mr. Hocker. And then at that time you went with the State De- 
partment ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. And did you go directly into this position that you 
occupy now ? 

Mr. McLeop. That is correct; yes, sir. 

Mr. Hocker. That is the Director; is that correct ? 

Mr. McLxrop. Administrator. 

Mr. Hocker. Administrator of the Security and Consular 

Mr. McLxeop. The Bureau of Security and Consular Affairs. 

Mr. Hocker. What, in general, is the responsibility of that Bureau, 
outside of the Passport Division ? 

Mr. McLxop. The responsibility is defined by statute in Public Law 
414 of the 82d Congress. The statute says that in the Bureau there 
shall be a Visa Office, the Passport Office, and such other duties as the 
Secretary may assign. 

Mr. Hocker. What kind of security are we talking about—that is 
really what I meant. 

Mr. McLxrop. Apparently the act that creates the Bureau is talk- 
ing about the security of visa and passport matters, but the Depart- 
ment, in assigning other duties, put the Office of Security i in this Bu- 
reau, and that Office of Security embraces personnel security, physical 
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security, and technical security, and it assists the Passport and Visa 
Office in the security aspects of their work. 

Mr. Hocker. I see. 

Well, today in this hearing we are primarily concerned with the 
problems surrounding the issuance of passports to American citizens, 
and perhaps aliens in America. 

Now, to put this in the context in which we are interrogating, may 
I read to you briefly a portion of the statement which is attributed 
to you in the October 1955 Bulletin of the Department of State, which 
reads as follows; I hope I read enough so that I will not be taking it 
out of context—I have no intention of doing so, and I am reading 
from page 572 

We should discuss briefly the theory of the security program. It seeks to 
prevent Communist penetration of the Government. It is not designed to prose- 
cute such penetration. It seeks to protect the public interest before and not 


after the commission of an overt act. Such, indeed, is one of the definitions of 
security. This theory is an important consideration in assessing this problem. 


The following is what I was most interested in: 


If a person commits an overt act of disloyalty, he may be indicted, tried, and 
convicted under our judicial procedures. Under our theory of law, he is innocent 
until proven guilty. The burden of proof rests on the Government, and the jury 
is instructed to resolve reasonable doubts in favor of the accused. This is a 
system developed through centuries to insure fair play in establishing guilt. 

A security system is not intended to establish guilt, since no act against the 
public interest may have occurred. If such has taken place the transgressor 
could be prosecuted in court. The system is intended to prevent such an act. 
There can be no proof, since future events are not susceptible of present proof 
A security risk under our procedures is not necessarily guilty of any illegal 
act. He is a person who has been adjudged unsuitable for Federal employment. 


That is your concept of the function of the security program, is it, 
Mr. McLeod ? 

Mr. McLeop. Yes, sir, as it relates to the personnel security pro- 
gram. It was not set out in connection with other aspects of the 
security work. 

Mr. Hocker. I appreciate that, and I meant to include enough, so 
that was clear from the quotation itself. 

Now then, I was going to ask you next with respect to the applica- 
tion of the same principles to the issuance of passports, whether you 
consider that this is a matter which must be determined under the 
same principles applicable to a security risk seeking Government em- 
ployment, let. us say, or whether this should be determined on the 
question of guilt with respect to an overt act. Do you have any opinion 
with respect to that ? 

Mr. McLxop. Well, I certainly would not say that the passport 
question hinged on such a narrow aspect of security as personnel se- 
curity. There are a great many other factors involved. But, there is 
an element, I think, of this theor Vv present in certain cases. 

Mr. Hocker. We understand what you are saying. With respect 
to what is in these two paragraphs—what | you are saying with respect 
to them is that you are attempting to determine what is necessary for 
Federal employment—with respect to the issuance of a passport, no 
issue of Federal employment is involved ? 

Mr. McT£on. That is right. And T do not believe there is any 
direct analogy. 
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Mr. Hocker. That is what I was trying to get at to start with. 
Now, of course, the statute gives the Secretary of State the sole power 
to grant or withhold or modify passports; does it not ¢ 

Mr. McLeop. Yes, sir. Would it be helpful for the record, to read 
the pertinent part of the statute / 

Mr. Hocker. It might be; yes, sir. 

Mr. McLeop. This statute was passed by the Congress in 1926, anc 
the pertinent portion may be quoted as follows: 


The Secretary of State may grant and issue passports and cause passports to 
be granted— 


and then I leave out some and conclude— 


under such rules as the President shall designate and prescribe for and on 
behalf of the United States and no other person shall grant, issue or verify such 


passports. 

That is cited as title 22, United States Code, section 211 (A). 

Mr. Hocker. All right. Now, at the time the statute was adopted, 
if I understand correctly, there was no requirement in the law that a 
traveler leaving the United States actually ~ to have a validly issued 
and outstanding passport, is that not true ¢ 

Mr. McLeop. I believe that is—that is my understanding. 

Mr. Hocker. When was it first a part of the law that no one could 
leave the United States without possessing a passport / 

Mr. McLeop. Well, I 2am afraid I am not familiar enough with the 
history to answer that specifically. My impression is that during 
wartime there were some travel controls, both in World War I and 
in World War II, which were tied to the passports procedure. And 
my impression again is that this was under the general emergency 
powers and not—— 

Mr. Hocker. Do you have a reference there to the McCarran Act of 
June 27, 1952 (8 U.S.C. 215 (A)) ¢ 

Mr. McLegop. Yes, that is the present law on the matter. 

Mr. Hocker. That is right. 

Mr. McLeop. But I am not sure that was the first. 

Mr. Hocker. Well, in any event, that is currently the existing law ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Upon which depends the necessity for having a pass- 
port before one can legally depart from the United States; is that not 
true ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. It was the concept, as I understand it, of the Depart- 


ment of State—I,do not wish to lead you too much, Mr. McLeod, and 


maybe I had better let you say it in your own words. Prior to the time 
that it was necessary under the law to possess a passport to leave, what 
was the concept that the Department of State had with respect to the 
function of the passport ? 

Mr. McLeop. The function of the passport ? 

Mr. Hocker. Was it regarded as a right of the citizen—that is 
what I am getting at? 

Mr. McLeop. It is a little difficult to answer with certainty what 
precedes my experience, but my understanding is that the Department 
relied on the regulations which were last published in 1938 as to the 
discretionary authority of the Secretary. If I could read those, that 
might be helpful. 
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Mr. Hocker. Before I get to that, if I can paraphrase what you 
were kind enough to say to me in my office the other day, the State 
Department prior to this time regarded a passport as being a state- 
ment to other countries as, “This is my boy, take care of him.” Is 
that not what you said to me / 

Mr. McLeop. I think that is not only the State Department, but all 
States generally regard the passport as a sort of a letter of introduc 
tion and credence from the one state to another. . 

Mr. Hocker. And under that ae to the issuance of a pass- 
port, a passport was sort of a declaration, a badge, so to speak, 
letter of introduction, but was not a necessity for travel 

Mr. McLrop. That is my understanding. 

Mr. Hocker. Whereas now you cannot travel at all without a pass- 
port outside of the United States; is that not so ¢ 

Mr. McLeop. Well, not exactly. 

Mr. Hocker. I mean 

Mr. McLeop. The statute provides that under the emergency cdecla 
ration of the President you may not travel outside of the Western 
Hemisphere. I believe that is it. 

Mr. Hocker. I believe that is correct. 

Now, then, it becomes a matter of considerably more moment when 
a passport is denied now than it was prior to the time the statute was 
amended and the Executive order was made excluding the require 
ment for a person to have a passport in order to travel out of the West- 
ern Hemisphere: is that not so’ 

Mr. McLeop. I think that logically follows. I am informed, how 
ever, that the Department has always taken the position that it wes 
important to the individual whether they got a passport or not, irre 
spective of whether it was necessary to travel. 

Mr. Hocker. Of course, it was important that he have a passport, 
but now it is vital that he have a passport. 

Mr. McLeop. It is necessary. 

Mr. Hocker. Necessary. 

Mr. McLeop. Yes. 

Mr. Hocker. I wondered if there had been any different attitude in 
the State Department, the official attitude or policy, reflecting the dif- 
ference in the law pertaining to the necessity for a passport. Can you 
tell me that / 

Mr. McLeop. Well. I believe the record demonstrates that after the 
McCarran Act was passed and before it became effective the Depart 
ment drafted regulations which set up a new procedure for persons 
who were denied passports on the grounds that they were members 
of the subversive conspiracy or about to violate the laws of the United 
States, so that the record would indicate that there was substantively 
a change in that policy. 

Mr. Hocker. All right. Ts it true that the State Department does 
not deny passports to any person other than Communists, Communist 
sympathizers, or persons about to violate the law in the United States / 

Mr. McLeop. No, sir, that is not true. 

Mr. Hocker. Are there any regulations respecting the denial of pass- 
ports or denial of passports to others than those categories mentioned ¢ 

Mr. McLxop. No, there are not presently extant. 

Mr. Hocker. Has Congress given the State Department any criteria 
by way of statute to determine what classes of persons shall not have 
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passports, other than Communists and members of the Communist- 
front organizations? 

Mr. McLeop. No, I think that is the extent of congressional direction 
in the matter. 

Mr. Hocker. Can you tell 

Mr. McLeop. Excuse me. Of course, with the exception of that 
only citizens and those owing allegiance to the United States. That 
is part of the congressional directive. 

Mr. Hocker. Say that again. 

Mr. McLeop. Only American citizens and those who owe allegiance 
to the United States are entitled to passports by congressional man- 
date. 

Mr. Hocker. Yes. Before I get to that, are there any regulations 
of the Passport Division of the Department of State, other than these 
regulations, determining who shall be entitled to a passport, who shall 
not—when I say “these regulations,” I mean those applicable to Com- 
munists, Communist supporters, and those about to violate the law ? 

Mr. McLeop. Well, there are the regulations of 1938. 

Mr. Hocker. All right. 

Mr. McLexop. Those to which you refer are a supplement. 

Mr. Hocker. I say, what other categories are there in the regula- 
tions of persons who may not have passports? 

Mr. McLeop. I don’t believe there are any categories as such. The 
Secretary in the past, even now as the regulations are drawn, is granted 
by regulation the discretionary authority to withhold passports when 
in his judgment the travel would interfere with the foreign relations 
of the United States, or operate against the interests of the United 
States. 

Senator Henninos. Mr. Hocker, I don’t know whether I am antici- 
pating a question that you may intend asking later, but for fear that 
we may not touch upon it, I will ask it now, and, if you like, you may 
expand upon it at some future time in Mr. McLeod’s examination. 

You have indicated that the Secretary himself is vested by statute 
with these broad discretionary powers? 

Mr. McLeop. I believe that the statute only specifies that he shall 
grant the passports in accordance with the regulations that the Presi- 
dent lays down and the President has put up the regulations under 
which his discretion is enunciated. 

Senator Henninos. Whether by legislative enactment, whether by 
statute or by regulation, the authority derives from the President as 
relates to the regulations, derives from the Congress as relates to the 
law, and invests the Secretary himself with this discretionary power, 
does it not? 

Mr. McLeop. Yes, sir. 

Senator Hennrnos. As a matter of fact does the Secretary of State 
himself use this discretionary power ? 

Mr. McLeop. I can only speak from my own knowledge of the pres- 
ent Secretary and I can assure you that he does. 

Senator Hennrnos. That Secretary Dulles passes upon all matters 
relating to the issuance of passports where the possible withholding 
of a passport becomes an issue of importance. Is that a fair statement 
of it, Mr. McLeod? 

Mr. McLeop. That is perhaps a little too broad. 
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Senator Hennrnos. I don’t mean to suggest anything beyond what 
your testimony would be. Would you tell us what the procedures are ! 

Mr. McLxop. We issue approximately half a million passports, this 
year, issuances and renewals and obviously he can’t pass on every pass- 
port. 

Senator Henninos. Obviously not. 

Mr. McLeop. But within the policy lines that have been laid down 
and the authority that has been delegated to the Passport Office by 
the Secretary, they handle the routine cases as they develop. 

When a case gets out of that routine nature, it is moved on up through 
the echelons of the Department and it is not at all uncommon for the 
Secretary to personally act on these matters and that is what I meant 
to convey. 

Senator Hennines. You would say then in the matter of refusing 
passports, or in the issuing of limited passports, that the Secretary 
himself would in most if not all cases exercise that discretion that you 
have indicated is his under the regulations proceeding from the 
statute ? 

Mr. McLeop. I doubt if it is most. 

Senator Hennrines. All I am trying to get at, Mr. McLeod—and I 
want you to please understand I am not trying to create confusion, 
I am trying to clarify—is what sort of matters would the Secretary 
of State himself decide upon ¢ 

Mr. McLeop. Let me try to give you an estimate on that, Mr. 
Chairman. 

Senator Hennines. Maybe you can tell us, for example, how many 
denials of passports there have been in, let us say, the past year, cal- 
endar 1954. 

Mr. McLeop. Let me say that we had to—after I spoke to Mr. 
Hocker I agreed to go back and get these statistics—this was not read- 
ily available. 

Senator Henninos. I don’t mean to preempt the examination. 
Why don’t you go ahead, Mr. Hocker. I just wanted to be sure. I 
was not satisfied with the statement that the Secret ary himself exer 
cised this authority, as I understood it perhaps to have been made. 

Mr. Hocker. I was about to. 

Senator Henninos. I wanted to get what Mr. McLeod really 
means. 

Mr. Hocker. I was trying to develop that insofar as the law was 
was concerned first. 

Senator Hennines. Let us proceed that way. I don’t want to dis- 
tract the orderly examination of the witness. 

Mr. Hocker. We will go back to the other subject in a moment, 
Mr. McLeod. The statute you referred to, title 22, United States 
Code, gives the Secretary the exclusive power to issue passports un- 
der such regulations and rules as may be prescribed by the President ; 
is that right ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. That is the source of the authority with which the 
State Department acts with respect to passports, is it not? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Then if I understand it correctly the regulations re- 
ferred to in the statute, are passport regulations under Executive Or- 
der 7856 of March 31, 1938; is that correct ? 
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Mr. McLeop. That is right. 

Mr. Hocker. And the portion which gives the Secretary of State the 
authority to create additional regulations is clause 124, and following, 
of that Executive Order; is that not right? 

Mr. McLeop. I think so. I don’t have this. 

Mr. Hocker. Here is.a copy. Have you got a copy there? 

Mr. McLeop. Yes. Executive Order 7856, paragraph 124. 

Mr. Hocker. That’s right. That cataaeach reads as follows: 

The Secretary of State is authorized in his discretion to refuse to issue a 
passport, to restrict a passport for use only in certain countries, to restrict it 
against use in certain countries, to withdraw or cancel a passport already issued, 


and to withdraw a passport for the purpose of restricting its validity or use in 
certain countries. 


Is that right? 
Mr. McLeop. Yes. 
Mr. Hocker. Then there is a provision that, paragraph 126: 
The Secretary of State is authorized to make regulations on the subject of 


issuing, renewing, extending, amending, restricting, or withdrawing passports, 
additional to these rules and not inconsistent therewith. 


Is that right? 

Mr. McLexop. That’s right. 

Mr. Hocker. Then, of course, the Secretary of State through the 
years has made regulations with respect to passports, has he not? 

Mr. McLrop. Yes, that’s right. 

Mr. Hocker. Inasmuch as the statutes do not set forth the classes of 
persons who may or may not get passports, inasmuch as the Executive 
order merely speaks of discretion of the Secretary, has the Secretary, 
speaking either of this Secretary or his predecessor, set up any regula- 
tions by which the Passport Division can tell what type of applicant 
may get a passport, and what type of applicant may not, with the ex- 
ception of the matter you spoke about, the Communists, Communist 
supporters, and a man about to commit a crime. Those are defined in 
the regulations? 

Mr. McLeop. And there is the noncitizen. 

Mr. Hocker. Is there any other category of citizen who may not re- 
ceive a passport under certain circumstances under the regulations ? 

Mr. McLeop. No, sir. 

Mr. Hocker. If there is no regulation, no rule of statute, no men- 
tion in the Executive order of other classes, what is the rule of practice 
in the Secretary of State’s Office? In other words what types of per- 
sons do you deny passports to, other than these four classes we have 
mentioned ¢ 

Mr. McLrop. Now may I go to my statistics and tell you what we 
have done in the last 10 months? 

Mr. Hocker. That will be fine. 

Mr. McLeop. As I said before, we have gathered these statistics in 
the last 3 or 4 days. 

Mr. Hocker. In other words I should not regard them as Simon 
pure. There may be an error. 

Mr. McLeop. Frankly, some of them are estimates. But we feel 
they are educated estimates. 

Mr. Hocker. Thank you. 

Mr. McLeop. The number of passport and passport renewal appli- 
sations received since January 1 up until October 30 was 478,059. 
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Mr. Hocker. Let me get that. Thank you. 

Mr. McLgop. The number of passports issued or renewed as a result 
was 473,703. That leaves a difference, according to our mathematies, 
of 4,356. So we have tried to account for this difference and have done 
so as follows. 

Mr. Hocker. That is less than 1 percent, isn’t it, of the applications ¢ 

Mr. McLeov. Yes, sir. I think that it works out to 0.09 percent. 

Mr. Hocker. All right. 

Mr. McLeop. We find that 3,900 of these 4.356 were not issued be- 
cause for some reason or other the application was not sufficient. 

Mr. Hocker. In that category would you include an application 
that had an addendum on it like the one Judge Clark spoke about ¢ 

Mr. McLeop. I don’t believe so. This would be, for example, where 
the applicant forgot to sign it and we sent it back for that purpose. 
And then we never heard from him again, or the applicant changed 
his mind and withdrew his application. 

Mr. Hocker. In other words, there was no exercise of discretion on 
the Department’s part ¢ 

Mr. McLeop. No. This was purely mechanical. Frequently you 
will find a person will execute a new application when they already 
have a valid passport. Such is not necessary. Three thousand nine 
hundred of those were cases most of which the fees were returned and 
the application was not actually a valid application. 

That leaves us a total of 401. I have not figured out the percentage 
on that of the 478,000. 

Mr. Hocker. That is less than one-tenth of 1 percent. 

Mr. McLeop. That were refused. These were the grounds for 
refusal. 

Three hundred in round figures on citizenship grounds. There was 
insufficient data, either evidence of birth or evidence of naturaliza- 
tion to support the application. 

We had 13 final refusals under section 51.135 which is the Com- 
munist regulation. 

We had 12 refusals for persons who were determined to be mentally 
ill. This I am informed out of a total of about 40 where that factor 
was in question. 

We had 25 on the ground that the person was likely to become a 
public charge in the foreign country. This out of a total of about 120 
questionable cases and most of these were people who had previously 
been returned to the United States at Government expense, because 
they did not have sufficient funds overseas. 

Mr. Hocker. Can you tell me how many of those that were returned 
that way had previously been returned ? 

Mr. McLeop. Within this same period ? 

Mr. Hocker. This is the 10-month period. 

Mr. McLeop. Yes. 

Mr. Hocker. Yes. 

Mr. McLeop. That is another office and we have been informed that 
60 have been returned to the United States since the first of January 
because they were indigent in the foreign country. 

Mr. Hocker. That is not quite what I meant. Of the 25 that 
had been refused, you said some of them had been previously returned ! 

Mr. McLeop. Of the 25. 

Mr. Hocker. Yes. 
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Mr. McLeop. I don’t have it. There were five refusals because they 
were habitual criminals, persons of long criminal records and recent 
offenses. I understand that one of these individuals was a close 
associate of rather a notorious criminal that had been deported. He 
apparently wanted to travel to get back in touch with that individual. 

Six were denied because the individuals were to participate in politi - 

cal affairs abroad, or engage in activities which it was determined 
would be harmful to good relations with friendly powers. Fifteen 
were persons whose previous conduct abroad had been such as to bring 
discredit on the United States and because it caused difficulty for other 
Americans. 

Mr. Hocker. How many? 

Mr. McLeop. Fifteen. Included in this group are those who gave 
bad checks or left unpaid bills or had difficulties with the police in 
some respect. ‘Two were denied on the ground of fraudulent applica- 
tion. Eight were denied because they were fugitives from justice. 

Mr. Hocker. Excuse me a second. You say 16 were denied? Or 
two! Which did you say, because of fraudulent applications? 

Mr. McLeop. Two. 

Mr. Hocker. I beg your pardon. 

Mr. McLeop. Eight as fugitives from justice. And 15 because they 
were under a restraining order in the court with respect to their 
travel. I think that adds up to 401. 

Senator Henninos. I presume, Mr. McLeod, the restraining order 
of the court category would include those who had been paroled from 
United States penitentiaries and reformatories, and others who had 
inhibitory circumstances? 

Mr. McLxop. Two include persons on whom the passport office had 
been furnished information with respect to the restrictions on their 
right to travel, court imposed restrictions on their right to travel. 

Senator Henntnos. Just what sort of cases would those be, other 
than those who are parolees, or on parole after serving part of their 
sentences? What other persons would be restricted as to travel by a 
court order ? 

Mr. McLeop. If you were out on bond following an indictment. 

Senator Henninos. Any others? 

Mr. McLeop. If there is a divorce case on the part of parents. 

Senator Henninos. Relating to support? 

Mr. McLeop. I was going to say specifically where the court had 
ordered the child to one or the other. 

Senator Hennrnos. Custody? 

Mr. McLeop. Parents. For example, if a father tries to take a 
child out of the country when the court ordered a division of time 
between the father and mother and we are apprised of that, we rely 
on the court’s judgment as to whether the child should be permitted 
to go. 

Senator Hennrnos. Yes, thank you, Mr. McLeod. 

I was just curious to know what the categories were. That is about 
what I would imagine they would be. 

Mr. Hocker. Have you completed what you wanted to say with re- 
spect to that, Mr. McLeod ? 

Mr. McLeop. Simply that that is our record since the first of the 
year. Insofar as categories are concerned, it is quite conceivable that 
there might be other categories under other circumstances. 
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Mr. Hocker. Have you attempted to get any similar statistics for 
us—for, let us say, the preceding year or preceding 2 years?! 

Mr. McLeop. I have not because it was al] we could do in the time 
to get these together. 

Mr. Hocker. In the short time available to you, I assume that simi- 
lar statistics would be available, if we gave you time, for the year 
1954, let us say ¢ 

Mr. McLeop. I would like to hope so but I can only tell you that 
after January 1, 1956, Miss Knight has ordered some tabulating 
equipment that will permit the office to keep accurate statistics not 
only with respect to refusals but with respect to where Americans 
go when they travel and various other items of that kind. 

Mr. Hocker. Now let me ask you a little bit about the hearings. 
There are in your regulations rather detailed provisions for the deter 
mination of what fellow is or is not within section 51.135, are there 
not? 

Mr. McLeop. Are you referring to the Board of Passport Appeals 
regulations ¢ 

Mr. Hocker. Yes. 

Mr. McLexop. Yes. 

Mr. Hocker. And the application itself. But there is no provision 
for a hearing or an appeal on the propriety of the nonissuance of a 
passport in the case of one of these other situations; for example, in 
the case of aman mentally ill. Is that true / 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Is there any procedure followed with respect to that 
type of person? How do you determine this? What kind of a hear- 
ing do you have in the case of a man charged with having participated 
in political activities abroad which are not good for the United States / 
What procedure is there to determine whether this charge against him 
is true ? 

Mr. McLexop. I don’t know of any procedure as such. He is notified 
of the basis of the Department’s denial. I don’t know whether the 
question has ever arisen. 

Apparently as a matter of practice, he is advised of the reason and 
if he feels the reason is insufficient, he has an opportunity to make 
an explanation and we send that together with reports received from 
our officers overseas to the political desk involved and rely on their 
judgment as to whether the passport should be issued. 

As to your question of a formal appeal or hearing, there is no 
provision for that. 

Mr. Hocker. In the last analysis, the only hearing he would be 
entitled to would be if he brought a lawsuit and asked for a review 
of your action ? 

Mr. McLeop. That would be the ultimate—I would like to convey 
to the committee that we are not unreasonable about these things. 

Mr. Hocker. These statistics would seem to me to indicate that 
vou are not unreasonable about it. Perhaps I am not expressing the 
opinion of the subcommittee with respect to that. IT am not making 
any charge that you are unreasonable, but I am trying to find out as a 
matter of law whether due process and the other safeguards of the 
first amendment and the other amendments of the Bill of Rights are 
accorded in these cases. 
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That is the function of the subcommittee as I understand it. 

Mr. McLeop. May I say, sir, this is not a matter in which the 
Department is just not concerned at all. We are concerned and it is 
a question that has been under discussion and review. In fact the 
Deputy Under Secretary for Administration has convened a special 
committee. Knowing you have a problem you usually form a com- 
mittee in the executive branch, and we have done that. This commit- 
tee is studying this matter very actively. 

Mr. Hocker. What matter do you mean ? 

Mr. McLeop. The matter of whether or not we should amend the 
regulations to provide procedures for persons other than Communists 
who are denied passports. Because it does seem to us that we are giv- 
ing Communists undue consideration when we give them a hearing 
process and do not have one for the citizen who is not a Communist. 

Mr. Hocker. The only one who has the right to appear before your 
Board of Passport Appeals is either a Communist or someone who is 
about to commit a crime in a foreign jurisdiction, is that right? 

Mr. McLxop. That is right. 

Mr. Hocker. Whereas a man who is accused of being, as you say, 
mentally ill, or of whom it is said that he is likely to become’a public 
charge, or that he is going to or has participated in political activities 
abroad, or someone who is charged with having acted disgracefully 
abroad—those people have no such procedure available to them. 

Mr. McLxop. Not as a matter of regulation ; no, sir. 

Mr. Hocker, as a matter of practice we feel that we are quite reason- 
able about it and willing to listen to their explanations and try to ad- 
ministratively adjudicate their cases so that they can obtain a pass- 
port if they are entitled to one. 

Mr. Hocker. Now I would like to know, if you please, how these 
charges arise. I take it from the statistics that you have given us that 
there were 478,000 applications and 473,000 issuances in the past 10 
months. That most of them don’t involve any investigation at all. 
Is that a fair assumption ? 

Mr. McLeop. Yes, sir; that is right. 

Mr. Hocker. Can you tell me about what percentage of them do in- 
volve investigation ¢ 

Mr. McLeop. I think a very small number of the 401 actually in- 
volve investigation, because we maintain files in the passport office 
and check the applications against the files and, if the files, contain 
data, for example, that the person has been repatriated at the expense 
of the taxpayer and has not repaid that money, we ask him to amend 
his application by submitting a statement of his financial responsi- 
bility. 

If he is unable to satisfy us that he is financially able to travel abroad 
and get home again without again being a drag on the taxpayers or if 
he refuses to pay the loan for his previous repatriation, then we would 
deny the passport. So it is based on the information that is con- 
tained in the file on him at the time of application. 

Mr. Hocker. That instance that you gave is a relatively easy one 
because that information is already in the possession of the State De- 
partment, is it not? 

The fellow whom you have bailed out on previous occasions? You 
know whom you lent money to. 

Mr. McLexop.. That’s right. 
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Mr. Hocker. We are particularly interested in what outside sources 
there are for the information in the Department’s Passport Division 
files. 

Mr. McLxop. I think we would receive information from any source 
in the Government or outside the Government that felt they wanted 
to apprise the Passport Office of the possibility that someone might 
travel if they felt that there was some reason why they should not 
travel. Any of the agencies of the Government are perfectly at liberty 
to give us any information they may have that relates to this question 
and private citizens are also at liberty to do so. 

Mr. Hocker. Do you, on all of these applications, look in your own 
files to determine whether there is such in eect ion as that? 

Mr. McLeop. Only in our own files; yes, sir. 

Mr. Hocker. Only in your own files ¢ 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Does this mean that if you have no record of a person 
who might otherwise, in your own files—maybe I should get at it this 
way. Is there any systematic effort to build up files? Do you have 
files on persons that have never made an application for a passport 

Mr. McLeop. I think that might be true. We simply receive the in 
formation, wherever it may come from and file it and maintain it in 
the file. It could be on persons who never applied and never will 
apply. 

Mr. Hocker. You mean if I send in a letter containing derogatory 
information about Bill Smith in my home town, you would open a 
file in order to receive that material ? 

Mr. McLrop. We would record the fact that we had it and if Bill 
Smith ever applied for a passport, then it would come to light and at 
that point there would have to be an inquiry whether your letter had 
any basis in fact or not. 

r. Hocker. If I understand that correctly, the Department does 
not attempt to determine whether or not the mine run of applicant is 
worthy of a passport, but only does so when a look at your own files de 
termines that there is some sort of derogatory information in the files: 
is that right ? 

Mr. McLeop. I think that is right. It is similar I would say to ap 
plying for a driver’s license, for example. You normally issue it on 
the showing of the applicant unless you had some basis for a contrary 
action. 

Senator Henninos. May I at this point ask a question, please? 
Would an anonymous communication to you relating to the suit- 
ability of a given citizen to have issued to him a passport be suf- 
ficient for you to set up a file on that individual ? 

Mr. McLeop. It depends, Mr. Chairman, because the people in this 
business are used to getting a lot of mail and they become accustomed 
to sorting out the crackpot letters so-called from those which appear 
to have some substance. If the letter appears to have some substance 
or the information is well-phrased and so forth, I think it would be 
unthinkable to ignore it. There would be no basis for action. 

Senator Hennes. So then you would set up a file? 

Mr. McLeop. Yes. 

Senator Henntnos. I understand you, Mr. McLeod, to say that no 
inquiry would be made relating to this information until an applica- 
tion was made for a passport. 
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Mr. McLeop. That’s right. 

Senator Henntnes. What are your facilities for conducting this in- 
vestigation or inquiry relating to charges made, whether anonymously 
or otherwise, by one person against another. 

Mr. McLeop. If it does not relate to subversive activities we have 
our State Department security investigators. We have 20 field of- 
fices in the United States, manned by eighty-odd investigators. We 
would normally refer the matter at the time that it became pertinent 
to one of them. 

Senator Henninos. Yes. 

Mr. McLeop. If it related to subversive activity under the delimit- 
ation agreement of 1939 all agencies refer those matters to the FBI 
for investigation. 

Senator Henninos. So the point I was getting at is that no inquiry 
would be made concerning the person, about whom you have reason- 
able grounds to conduct an inquiry, until after an application has been 
made? 

Mr. McLxon. That is right and we would not bother with anything 
that was of a nonspecific nature. 

Senator Henntneos. I understand. 

Mr. McLrop. There would have to be some allegation that would 
seem to have some substance. - 

Senator Hrennines. Of course there is some exercise of judgment, 
exercised in all such matters. 

Mr. Hocker. You have your own investigators, you say, which 
handle the nonsecurity matters? Did I understand you correctly on 
that ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Then you have national agency checks? Do you con- 
duct national agency checks ? 

Mr. McLxop. That would be a rare occurrence and would normally 
be done by the FBI. 

Mr. Hocker. And then there are full field investigations in some 
cases? Is that correct? 

Mr. McLxop. Well, I don’t-—— 

Mr. Hocker. What the Executive order calls a full field investi- 
gation? 

Mr. McLeop. Yes, sir. That relates to personnel security and we 
would not have any business to go into a full field investigation. You 
would limit your investigation to the allegation that seems to have 
some substance ? 

Mr. Hocker. Would that be true in the case of an application which 
was questioned on security grounds? 


Mr. McLeop. That is beyond our competence. The FBI does what-. 


ever it feels is necessary in such cases. 

Mr. Hocker. How does the FBI get into that? I don’t understand 
that, Mr. McLeod. 

Mr. McLeop. In 1939, with the onset of World War II, President 
Roosevelt directed that any matters pertaining to the national internal 
security, would be handled within the investigative jurisdiction of 
the FBI. That order still holds. 

Mr. Hocker. That isn’t quite what I meant. Let’s take a case of 
an application where there is some derogatory information in the 
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files. You say if it is not pertaining to security that the Department 
makes its own investigation. 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Who determines whether it relates to security, this 
information ¢ 

Mr. McLeop. The officers in the Passport Office. 

Mr. Hocker. And those officers refer them to the FBI for such 
investigation as they consider necessary. 

Mr. McLeop. If it has to do with subversive activity we ask them 
for their assistance in the matter. 

Mr. Hocker. You don’t attempt to determine whether it shall be an 
agency check or a full field investigation’ You leave that up to the 
FBI? 

Mr. McLeop. That’s right yes, sir. 

Mr. Hocker. When the report is received, what is the procedure by 
which there is a hearing? You get an FBI report back. In the FBI 
report, I understand, there is no attempt to evaluate the factnal data. 

Mr. McLerop. Only the reliability of the informant. 

Mr. Hocker. How is that stated, the reliability of the informant ? 

Mr. McLeop. The informant is believed to be reliable or his relia 
bility is unknown. 

Mr. Hocker. The identity of the informant is not disclosed ¢ 

Mr. McLrop. That’s right. But, they talk to a lot of people who do 
not hesitate to have their identity disclosed. 

Mr. Hocker. What is done on the basis of that FBI report? What 
action is taken in the Department ¢ 

Mr. McLeop. Miss Knight’s memorandum of August ? 

Mr. Hocker. That is the memorandum that gives the procedure for 
denying passports ¢ 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Have you asked Miss Knight whether they have some 
other procedures for granting passports ? 

Mr. McLeop. You will note under item 3 that we have procedures 
other than to deny. This specifies 12 steps that are to be taken under 
the supplemental regulations. Do you want me to refer to each step / 

Mr. Hocker. With the internal review I am not so much concerned. 
What I am concerned with is what opportunity for a hearing is af- 
forded by your procedure. I guess that means that we start with para- 
graph 5 of that document. So that we can know what we are talking 
about, this is the Passport Office Instruction on Procedures, of August 
1, 1955, is that right ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Is that the first formal delineation of the internal pro- 
cedure with respect to passports that has been issued by the Depart- 
ment ? 

Mr. McLeon. Is is the first of which I have knowledge: ves, sir. 

Mr. Hocker. Do you have an extra copy there that I can have to 
give to the reporter? Keep one to work from. 

Mr. McLeop. Yes, thank you. 

Mr. Hocker. Give it to the reporter please. 

This will be exhibit 3. 

(The document was marked “Committee Exhibit No. 3.” ) 

[ At the request of the Passport Office, committee exhibit No. 3 is not 
set forth in full here since it deals with internal operating procedures 
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of that Office. The exhibit has, however, been made a part of the sub- 
committee’s files. ] 

Senator Hennrnos. What is the date of that memorandum ? 

Mr. Hocker. August 1, 1955. 

I ask leave to file it with the records of the hearing, the Passport 
Office Instructions on Procedures, August 1, 1955. 

Senator Henninos. Without objection it will be received and made 
a part of the file. 

You don’t want it to be a part of the record ? 

Mr. Hocker. I meant part of the file. 

Senator Henninos. Part of the file. 

Mr. Hocker. So that the Senator can be in on the joke we were 
laughing at a moment ago—— 

Senator Henninos. Not having seen that. 

Mr. Hocker. The initial sentence in the order reads 
As of August 1, 1955, the following procedures are to be followed in denying 
passports under the present regulations governing the issuance of passports in 
the United States. 

I suppose that has been corrected since our meeting last Friday. 

Mr. McLeop. We were so busy gathering statistics, we have not as 
yet cut a new stencil. 

Mr. Hocker. You sometimes do grant them, do you not? 

Mr. McLeop. Yes, I think it is provided in the instructions. 

Mr. Hocker. Turning to paragraph 5: 

If the decision is to tentatively deny the passport, a letter will be written to 
the applicant notifying him that in accordance with a specified section of the 
regulations, a tentative denial is indicated. The applicant shall be given reasons 
as completely and specifically as security considerations permit. The applicant 
shall be advised to present his case and all relevant information informally to 
the Passport Office to assist the Passport Office in reaching a final decision. 

The applicant shall be advised that he is entitled to appear in person before 
a hearing officer of the Passport Office and that he may be represented by counsel. 

Is this the first provision that a provision for a hearing was author- 
ized ¢ 

Mr. McLexop. Actually this is an amplification of the provisions of 
the Board of Passport Appeals as set forth in 51.37. 

Mr. Hocker. But we are not talking about appeals, we are talking 
about a tentative denial. 

Mr. McLeop. Under the rules of the board of appeals there is a 
provision for the hearing officer in the passport division. Excuse 
me. This is the supplementary regulations. This is the first time that 
I believe we spelled out the provision of the supplementary regulation. 

Mr. Hocker. There was some indication in the other testimony this 
morning that no such hearing was made available to other witnesses 
in nee instances. 

This is apparently the first time to my knowledge that there has 
been an expressed provision for a hearing officer other than in the 
Board of Appeals. Is that the case? 

Mr. McLeop. I think you are right. I think this hearing provided 
in the Acheson regulation has been customarily very informal. There 
has been no record made. It was more or less of a conversation. We 
felt that in drafting these instructions of August 1955, that we should 
have a provision made for the more formal presentation. 
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Mr. Hocker. Have you had any hearings under that procedure yet, 
August 1, 1955? 

Mr. McLeop. My understanding is that we have not denied any 
passports since these procedures became effective. 

9 Hocker. Have you had a hearing in which you granted a pass- 
ort 
' Mr. McLxop. Yes; I believe there have been several hearings. 

Senator Henninos. You say you have denied none since August ? 

Mr. McLeop. That is right; yes, sir. 

Senator Henninos. Did the Shachtman case, the impact of the 
Shachtman case, have anything to do with that? 

Mr. McLeop. It is a little difficult to testify what goes on in the 
minds of people who render judgment, but it had a considerable im- 
pact on my thinking. 

Senator Hennines. Would you have an informed guess as to that! 
Do you think it might have? 

Mr. McLxop. That is on mine, Mr. Chairman. 

Mr. Hocker. Specifically, up until the time of the Shachtman de- 
cision, the approach which had been traditional through the years, 
prior to the time that a poarnort was a necessary requisite to going 
outside the country, was that the Secretary had an absolute discretion 
to determine to whom he was going to say, “this is my boy, look out 
for him”? 

Mr. McLexop. Yes, that is my impression. I don’t know about abso- 
lute. It is a pretty final term, but the discretion was considered to be 
quite broad. 

Mr. Hocker. And in the Shachtman case, based in part upon the 
fact that the law requires a man who intends to travel outside the 
Western Hemisphere to have a passport, the Shachtman case deter- 
mined, in the District Court of Appeals in District of Columbia, that 
a hearing was necessary to determine whether a man was properly 
denied a passport. Was that the general holding? 

Mr. McLeop. I don’t think I am competent to testify as to what 
the law is, Mr. Hocker, but I am perfectly willing to accept your 
interpretation. 

Mr. Hocker. I don’t mean to put words in the court’s mouth my- 
self. Maybe we better refer to it. Do you recall it? There is nothing 
gained in asking you what it says. In any event you say it does put 
doubts in your mind as to whether a hearing procedure is not now nec- 
essary in denying a passport ? 

Mr. McLeop. Yes; I think that is quite right. 

Senator Hennines. May I ask a question, Mr. Hocker? Do you 
recall hearing about a letter that I wrote to the Honorable Arthur B. 
Watson, Senator from Utah, on June 25, 1955, Mr. McLeod ? 

Senator Watson made a recommendation that Congress should look 
into the matter of passport policy, and I wrote him under date of 
June 25, 1955, about a month preceding the issuance of this memo- 
randum, saying: 

In your comments on the recent court of appeals passport decision— 
of course, that is the Shachtman case— 


you recommended that Congress should look into the whole matter of passport 
policy with a view to taking constructive action. You suggested the Judiciary 
Committee as the logical group to undertake the investigation. I agree whole- 
heartedly with your sentiments as to the need for clarifying the problem. The 
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Constitutional Rights Subcommittee has been studying this matter for some time 
and will schedule public hearings on the subject at an early date. At these public 
hearings we expect to look into passport policies, and practices of the State 
Department in the granting of passports, and get the views of the Department 
as well as of representative leaders of the community on the type of passport 
policy best calculated to reconcile the national interest with the individual right 
to travel. The investigation, of course, will in no way interfere with the right 
of the State Department to take the present passport decision to the United 
States Supreme Court for final adjudication. There are aspects of the passport 
problem which neither the State Department nor the courts can settle by them- 
selves, but which only Congress can authoritatively determine. For example, 
one of the important factors in the present controversy is the 1952 law authoriz- 
ing the President to forbid anybody to depart from or enter the United States 
“unless he bears a valid passport.” It is up to Congress to determine whether 
or not this law should remain on the statute books and whether we can look 


forward to a time when freedom of travel without passports will again be 
feasible. 


The subcommittee’s hearings will be directed at formulating a constructive 
solution of the legislative aspects of this problem. 

Do you recall Senator Watson’s statement and my letter ? 

Mr. McLeop. Yes, sir; I am very familiar with your letter. I 
thought your letter was a good statement of the problem that 
confronts us. 

Senator Henninos. Understand, of course, Mr. McLeod, that this 
inquiry we are conducting is not directed at you or the present State 
Department, or at any particular individual. 

Mr. McLxop. Oh, yes, sir. 

Senator Hennrnas. I assume you will get figures for us for 1955 
and 1952—54; excuse me, 1954 and 1953. 

Mr. McLeop. If they are available we certainly will gather them 
and provide them for the committee. 

Senator Hennrnos. Certainly you must have a file of passports 
denied over there in your office, do you not? Applications denied ? 

Mr. McLeop. I understand we can only provide accurate figures on 
the subversive cases so-called. 

Senator Hennrnes. Well, you can provide figures on those, can you 
not ¢ 

Mr. McLrop. Well, we will do the best we can; yes, sir. 

Senator Hennines. I think it might be helpful to us if you would 
make an effort to do that with the assistance of Miss Knight and 
others who may have knowledge of this matter, Mr. McLeod. 

Excuse me, Mr. Hocker. 

Mr. Hocker. Betore we leave the statistics that you gave us a few 
minutes ago, Mr. McLeod, there was some testimony this morning of 
passports not being denied, but being delayed for one reason or an- 
other. The case of Mr. Kamen, appeared before, a period of about 6 
years. In the case of Dr. Pauling, over a period of several months. 
In the case of Judge Clark, over a period of several months. I won- 
dered if among the figure of 3,900, which you said the applications 
were incomplete, we could include such cases as that where the appli- 
cant was worn out; in other words, where he gave out as Dr. Pauling 
did, as I recollect his testimony, by virtue of the long delay in reach- 
ing a decision with respect to his application. Can you tell us that? 

Mr. McLxeep, Tell you in which category the suspended case actions 
would fall ? 

Mr. Hocker. No. You told us that out of 478,000 applications all 
but 4,356 were issued. 
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Mr. McLeop. Yes. 

Mr. Hocker. Of those that were issued, was there any considerable 
number of cases in which there was a substantial delay and ultimate 
issuance of the passport; as, for example, in the cases of Dr. Pauling 
and of Judge Clark that were spoken of this morning, or of Professo: 
Kamen? Also, I would like to know whether in the 3,900 which were 
originally applied for, but abandoned, or never taken up, there are 
some cases in Which the applicant just quit because he had to wait too 
long ¢ 

Mr. McLrop. These statistics only involve the last 10 months, so the 
ultimate delay here would be 10 months at the most. 

Mr. Hocker. You mean these involve applications filed within the 
last 10 months. 

Mr. McLeop. Yes, sir: this is since the first of the year. 

Mr. Hoexer. But those issued and those denied during the last 10 
months might be upon applications filed prier to the last 10 months, 
would they not ¢ 

Mr. McLeop. Sure; that would be possible. 

Mr. Hocker. That’s right. There would have been a lot of hang 
overs. What I am trying to find out is how many of those 473,000 that 
were issued in the last 10 months, acted upon favorably, were ones 
that had been pending for a period of 6 or 5 or 10 months, and of the 
5.900 that 

Mr. McLeop. I don’t know of any. There probably are some there 
that have been delayed. My understanding is that there are 16 1 
the pending status of people that have applied and have not had 
final answer one Way or another. 

Mr. Hocker. Can you tell me how long those 16 have been in a 
pending status ¢ 

Mr. McLeop. They are involved in this procedure of August 1, 1955, 
so that they could not be pending longer than August 1. 

Mr. Hocker. Surely the cases that were pending prior to then would 
still be subject to the regulations adopted August 1, wouldn't they ¢ 
The procedure adopted August 1? 

Mr. McLeop. If there are any they would be in the 16, if they ante 
date August 1. 

Mr. Hocker. Do you have any way of telling us how long those 16 
have been pending ? 

Mr. McLeop. I think we could look it up and let you know. 

Mr. Hocker. All right, and could you let us know how many of 
the 3,900 are cases—I don’t know whether you can determine this 
figure. What I am trying to find out is how many of those 3,900 are 
people who have been frustrated and given it up. 

Mr. McLeop. I don’t know any way to determine that. I don't 
believe there are any in those. Those are the estimates in this figure 
and the categories in which we made the estimates don’t refer to that 
tvpe of thing. I think you mean where we have asked for the non 
Communist affidavit and that type of thing. 

Mr. Hocker. Assumining that the non-Communist affidavit was 
forthcoming on your request, and no action taken for a period of 
months, and then another request for a non-Communist affidavit, a 
us say, no action taken for several months, until finally it might be 
that the applicant would find the purpose of his trip had evaporated 
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and he gave up the effort to get the passport. That is the history of 
some of the witnesses we heard this morning, and I would like to 
find out if it can be done, how many such persons there may be where 
there was no actual denial in the terms of an actual statement that 
“you cannot have a passport,” but, where there was consideration as 
to whether he should have his passport, the consideration took such 
a long time that he gave up. 

Mr. McLezop. We will try to develop some statistic on that. 

Mr. Hocker. You do attempt, as I understand it, to evaluate the 
question of whether a man should have a passport on the basis of the 
FBI report, speaking now of those cases that fall in the security 
classification that you mentioned, do you not ? 

Mr. McLexop. We do try to evaluate ; yes, sir. 

Mr. Hocker. And, of course, in such an evaluation, I believe you 
said a minute ago, you don’t know who the person is who was the 
source of the information given in the FBI report, for the most part. 

Mr. McLeop. Very often we don’t know. 

Mr. Hocker. And you have only to guide you the statement of the 
investigator, the FBI investigator, that these sources are considered 
reliable, or no comments at all about the sources; is that so? 

Mr. McLeop. Unknown reliability. 

Mr. Hocker. They never actually tell you that the information is 
unreliable, do they, in the FBI report? Doubtful reliability ? 

Does that account for this stipulation that was filed in the Kamen 
case that was referred to this morning? You know the stipulation 
that I refer to. It was dated June 6 of 1955, filed in the District Court 
for the District of Columbia, in the Kamen case with which you are 
no doubt familiar, as I understand by Joseph A. Rafferty, Jr., as the 
assistant United States attorney representing the Secretary, John 
Foster Dulles, the defendant in that case. The stipulation etween 
him and the lawyer for Kamen read as we found this morning. I will 
read it all: 


The parties hereto stipulate by their counsel that in the processing of the pass- 
port application of the plaintiff Martin D. Kamen, the decision of the Department 
of State was based in part upon reasons and supporting information of which 
neither the plaintiff nor his counsel has ever been apprised by the Department 
of State, and that except for the information supplied by the plaintiff or his wit- 
nesses, neither the Passport Office nor the Board of Passport Appeals nor the 
Acting Secretary of State, who ultimately denied the application, were informed 
of the identity of the informers supplying any of the information upon which 
the decision was based. 


Does that mean that the decision in the Kamen case was based upon 
FBI reports which did not disclose the source of the information 
contained ? 

Senator Hennrnos. Mr. Counsel, may I ask Mr. McLeod: You do 
recall the Kamen case, the professor at Washington University in St. 
Louis? 

Mr. McLeop. I do recall 

Senator Henntnos. You do recall there was such a case? 

Mr. McLeop. I do. I think I should tell the committee that this 
case had gone beyond my jurisdiction before I became aware of it and 
am not completely familiar with it as if it had arisen during my tour. 

Senator Henntnos. Where did it go beyond your jurisdiction ? 
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Mr. McLeop. In the upper echelons of the Department and then into 
the Department of Justice and then into the United States attorney's 
office here in the District. 

Senator Henninos. Did the Secretary have anything to do with 
this himself? Did it go to the Secretary, Secretary Dulles? 

Mr. McLeop. I think it was the Acting Secretary that handled the 
most recent application and then prior to that time, 1 don’t know. 

Senator Hennrnes. Who was the Acting Secretary at this time? 

Mr. McLeop. General Smith. 

Senator Hennrnos. Gen. Walter Bedell Smith ? 

Mr. McLeop. Yes. 

Mr. Hocker. This was in June 1955, according to the clerk’s memo- 
randum ¢ 

Senator Henninos. It was just last June, Mr. McLeod. 

Mr. McLeop. I think the denial was not in June. He was ultimately 
granted the passport in June. 

Mr. Hocker. The stipulation I referred to was executed in June and 
it said that apart from the statements of the plaintiff and of the sup- 

orting witnesses, that neither the Passport Office nor the Board of 

assport Appeals nor the Acting Secretary of State who ultimately 
denied the application were informed of the identity of the informers 
supplying any of the information upon which the decision was based. 
he question I asked you was—was the reason for that because of 
the fact, which you told us a few moments ago, that the FBI report 
does not disclose the names of the informants and because in the case 
of the Kamen case the decision was based upon FBI reports of that 
nature. 

Mr. McLeop. I don’t think that is exclusively true in this case. 

Mr. Hocker. What other type of information is employed to deter- 
mine the fitness of an applicant for a passport other than F BI reports, 
aw like them, do not disclose the source of the derogatory informa- 
tion 

Mr. McLeop. If we could talk about a hypothetical case relating to 
something else, I think I can discuss it more fully but when you pin 
me down on this case, we get into a realm of the security business that 
I don’t believe I should discuss. 

Mr. Hocker. Let us talk about a hypoethetical case. It will do as 
well for me. . 

I want to know what is meant by the stipulation. This is public 
property. Anybody who wants to pay 50 cents can get a certified copy 
of this stipulation from the courthouse. 

Mr. McLxop. But you ask me about a stipulation that I did not 
sign. 

Mr. Hocker. I know. I want to know what the stipulation means. 
This frightens me, frankly, when it says that a decision is made under 
circumstances in which person involved, and his counsel, don’t know 
what the source of the information is, and when it says that the judge 
and the appellate court and the prosecutor, to speak in terms of an 
analogy, don’t know who the persons were that made the accusation 
on which they found a judgment against him. 

That is what concerns me here. And I want to know how come. 
You told me that FBI reports upon which you reached those deter- 
minations do not disclose the source of the derogatory information. 
Then I asked you was that the reason that this stipulation was entered 
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into? And you said there may have been other information in the file 
upon which the determination was reached. 

Now if there was other information, and if the other information 
also did not disclose to the person trying the matter what the source 
was, I want to know what types of other kinds of reports are used in 
the determination of these issues than FBI reports which do not dis- 
close the source of the derogatory information. 

Mr. McLeop. Reports may come from any of a number of the agen- 
cies of the Government that are engaged in supplying intelligence or 
security information. 

Mr. Hocker. And those reports may not themselves disclose the 
source of the information. 

Mr. McLxrop. Sometimes they do and sometimes they don’t. 1 think 
that the crux of this dilemma that exists in this whole security field 
of how does the executive act on information. which it considers to be 
sufficient, to protect the national interest and at the samé time afford 
an individual the due process that we are accustomed to notifying him 
of the fact that the action will be taken and then notifying him as to 
the substance of why the action is taken, this is not a question which is 
in any way confined to the issuance of passports, this goes througi: 
this whole secur ity field. 

Mr. Hocker. We realize that, and I am sure that the subcommittee 
will have evidence with respect to the same problem in other fields. 
Our purpose here is to point out that the problem adheres in the ques- 
tion of passports, and the significance of it is that the issuance or the 
denial of a passport determines not a person’s entitlement to Federal 
employment, but determines whether he shall have what used to be a 
right to leave the country or not. 

You see the distinction that I am trying to make ? 

Mr. McLxop. I certainly do, and I think not what used to be a right 
but which is now a right, which used to be regarded somewhat of a 
privilege, you might say. 

Mr. Hocker. Used to be the privilege to have a passport, but it was 
always the right until this law to leave the country without a passport. 

Mr. McLxon. Yes. 

Mr. Hocker. Now, here in your article that I started to read to 
you, you defend I think very ‘well some of the safeguards that are 
thrown around a man who is charged with a crime ‘under ordinary 
procedure, and you say these safeguards are not applicable in the 

case of a man as to whom you are attempting to judge suitability for 
Federal employment. 

If I understood your article correctly, the reason for that, I sup- 
pose, is the philosophical statement that a man is not entitled to em- 
ployment as a policeman. However, we have a more difficult prob- 
lem when the question is, “shall a man be entitled to travel,” which 
is determined by the issuance of a passport and you have applied, as 
I read your regulation, the rules which you regard as applicable prop- 
erly to the question of whether a man shall have Federal employment 
to the question of whether or not he shall have a passport and hence 
be entitled to leave the country, have you not ? 

Mr. McLeop. I can’t agree with that. I don’t think I have. I 
am surprised that you reach that conclusion. 

Mr. Hocker. Let’s look at the passport provisions, section 51. Be- 
fore I do that, Mr. McLeod, before we discuss this provision, these 
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particular provisions, I want to talk about what you mentioned a 
minute ago—the question that was raised and admitted in the Kamen 

‘ase, the question of deciding this matter on the basis of evidence 
which was not really before the Board except as hearsay from an 
undisclosed source. That was admitted in the Kamen case and that 
is the determination at least as based on FBI reports in your Depart- 
ment, isn’t that so? 

Mr. McLeop. Yes. I prefer to call it information unless it is evi- 
dence in the usual sense. 

Mr. Hocker. Has there been any change in your policy as a re- 
sult of the decision just 2 weeks ago of the Ninth Circuit Court of 
Appeals in the case of Parker v. “Lesser? Are you familiar with 
that case ? 

Mr. McLxop. I happen to have read the decision. 

Mr. Hocker. Do you have this in mind, this portion of the opin- 
lon— 

As the chairman of the appeal board in the San Francisco area testified, he 
did not know the names of the persons who gave the reports to the information- 
gathering agency. Although that agency indicated upon its report how it evalu- 
ated information received by it, the chairman did not know who those persons 
were who evaluated the testimony nor the means which they adopted in rating 
it. He had no information as to whether the informant was telling the agent 
what he knew of his own knowledge, or whether he was relating what he was 
told by someone else, or whether the information given was first, second, third, 
or fourth hand by the time it reached the agent. Under the decree, that system 
is permitted to continue in the future as it has in the past. 

And that was what was held unconstitutional under the Parker 
decision ; was it not ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Isn’t that exactly what the State Department is doing 
and admits doing under the Kamen stipulation ? 

Mr. McLxop. Mr. Hocker, if I were a lawyer, I would feel compe- 
tent to answer these questions, but I don’t think the Department is 
consciously violating the law. 

Senator Hennings. May I just ask another question here? I don’t 
want to undertake to press you, either, Mr. McLeod, on a matter which 
you have indicated may require some legal training, but I think I 
may make an observation, which you certainly have a perfect right to 
disagree with. 

It seems to me an ability to read and understand the English lan- 
guage is sufficient to determine whether or not, as Mr. Hocker has sug- 
gested, the State Department is or is not doing what the court has 
condemned in the Parker case in the Ninth Circuit of California, and 
what the stipulation entered into between Professor Kamen and the 
Secretary of State, John Foster Dulles in the instant case, the Kamen 
case, discusses. You have read the Parker case, and you have certainly 
read the stipulation. I don’t think that it requires what we sometimes 
call a Philadelphia lawyer to draw some inescapable conclusions from 
the comparison of this language. 

Mr. McLxop. I hope 

Senator Henninos. If you would rather not answer that, I cer- 
tainly suggest we pass on. 

Mr. McLxop. The stipulation was drawn by the lawyers in the case 
and what they meant by it, I think you should ask them. And this 
Parker decision, as you have indicated, is only 2 weeks old. The fact 











178 SECURITY AND CONSTITUTIONAL RIGHTS 


that I read it, not even being a lawyer indicates to me that we are con- 
cerned about. this question, but I don’t think that I am_ prepared to 
concede that the Department is violating a court decision that was 
rendered 2 weeks ago as a result of this stipulation in June. 

Senator Hennines. Let me ask you this then. 

Have you your counsel with you here today, Mr. McLeod? 

Mr. McLxop. Not from our legal adviser’s office. 

Senator Hennines. You have no lawyers with you today? How 
many lawyers have you with you presently, Mr. McLeod? 

Mr. McLeon. I think two of the gentlemen are lawyers. Perhaps 
three. I guess we have three. 

Senator Henninos. Do you occasionally consult with your counsel 
about matters that give you difficulty where they relate to court deci- 
sions and decisions of your Department ? 

Mr. McLxop. Oh, yes, sir. 

Senator Hrennines. Have you discussed with your counsel, Mr. 
McLeod, the California decision, the Ninth Circuit Court of Appeals 
decision ¢ 

Mr. McLexop. No, sir. 

Senator Henninos. Have you discussed it with anyone in the 
Department ? 

Mr. McLeop. Yes, sir. 

Senator Hennincs. With whom have you discussed this, sir! 
Can’t you recall that without discussing it with counsel ? 


Mr. McLeop. I don’t remember his name. He is a member of the 


legal adviser’s office. 

Senator Hennes. Did you discuss this provision with respect to 
changing—possibly changing your procedures in terms of receiving 
information from undisclosed persons who give third- or fourth- 
hand information ? 

Mr. McLeop. As I indicated, the Department has been concerned 
about this for some time and we have this committee that’s working on 
this problem. 

We have not reached any final conclusions. I had hoped we would 
do something by the time you conducted your hearing but we have 
been unable to do it. 

Senator Hennines. When did the Department first become so con- 
cerned with this problem, Mr. McLeod. Was it before or after the 
Shachtman case ? 

Mr. McLerop. It has been as a result of the decisions that have been 
rendered since last May and June. 

Senator Hennrnes. But prior to these decisions, it was a matter of 
no concern to the Department. 

Mr. McLexop. I can’t testify as to that. I think the matter has 
always been—— 

Senator Hennrnes. Let me say, was it a matter that caused you 
concern and gave you qualms or doubts ? 

Mr. McLeop. I don’t believe it was brought to my attention before 
that time. 

Senator Henninos. Was the matter of Dr. Pauling ever brought to 
your attention ? 

Mr. McLeop. I recall that there were discussions about the Pauling 
case, yes, sir. 
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Senator Hennineos. Was the matter of Judge Clark brought to your 
attention ? 

Mr. McLeop. Yes, sir, but not in the constitutional context of the 
court decision. 

Senator Hennines. Who actually in the State Department, by the 
way, ordered the lifting of his passport—do you know—down in Spain 
by the Spanish policemen? Who actually ordered that? John Foster 
Dulles? Does your counsel or someone in your Department know 
about it? 

Mr. McLexop. I don’t remember specifically who it was. I think I 
have sent the cable to the Embassy in Madrid. 

enator Hennings. You sent the cable to Madrid ? 

Mr. McLeop. Imay have. Iam notsure that I did. 

Senator Hennines. You don’t remember. Would your counsel 
recall, Mr. McLeod? 

Barge McLexop. I think we could find out if you would like to have 
that. 

Senator Henninos. I think it would be of great interest to know 
who it was who undertook to impose what seems to me to be an exces- 
sive and arbitrary officialdom upon a reputable judge and patriotic 
former soldier of the United States who was vacationing in Spain and 
who was thereafter subjected to threat by Spanish police in order to 
be relieved of his passport. I would like to know who the functionary 
in the Department of State was who issues orders like that. 

Mr. McLeop. We might further identify him as an employee of the 
State Department at that time. 

Senator Hennrnos. I accept that further identity, and as an Amer- 
ican citizen, if I may add another qualifying identifcation to that. 

Mr. McLeop. Yes, sir. We can find out and let you know, sir. 

Senator Hennrnos. You don’t know presently ? 

Mr. McLexop. No, sir, I don’t. 

Senator Henninos. Were you in charge of this division or depart- 
ment at the time this was done? 

Mr. McLeop. Yes, sir. 

Senator Hennines. You don’t know who it was that put the ma- 
chinery into force and effect that resulted in the Spanish police being 
callel upon to coerce former United States Circuit Court of Appeals 
Judge Clark ? 

Mr. McLeop. I don’t know who put the machinery into operation. 
I think it is possible that I sent the telegram directing that this ac- 
tion be taken. 

Senator Hennrnos. You approved it in other words? 

Mr. McLerop. Yes. 

Senator Hennines. Whether you initiated it or not you don't 
remember ? 

Mr. McLxop. I recall that I did not initiate it but I approved it. 

Senator Hennines. Do you remember whether you acted under 
orders or acted under your own volition in determining upon the 
means whereby the result which you desired would be obtained. 

Mr. McLeop. I think there was general agreement at the time as 
to the action to be taken but I don’t remember who the parties were. 

Senator Hennines. There was general agreement but you don’t re- 
member who generally agreed ? 

Mr. McLeop. I will try to find that out. 
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Senator Henntnoes. You agreed, for one. 

Mr. McLeop. Yes, sir. 

Senator Hennines. You don’t remember any of the others? 

Mr. McLxop. I don’t believe I do. 

Senator Hennrnos. Not a soul ? 

Mr. McLxop. I don’t believe I do. 

Senator Henninoes. You still think that was a proper and sound 
procedure for the Great Sovereign Government of the United States 
to follow in relieving one of its officers of duties? You think that is 
good sound procedure ? 

Mr. McLeop. I don’t think we did it by choice. I think we were 
more or less forced into it. 

Senator Hennines. You felt you were driven to it? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Were you forced to give him the passport, in the end ? 
The State Department gave him the passport voluntarily, in the end, 
did they not ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. You were not forced to do that, were you? 

Mr. McLerop. I don’t think so. I don’t know quite what you mean 
by the question. 

Mr. Hocker. I understood you to say you were forced to pick up 
his passport in the Canary Islands and the question I wondered about 
was how it happened if he were such a person that you were required 
to be forced to pick up his passport, how did it happen that you vol- 
untarily issued a passport to him later on? Was it because he had the 
temerity to go to court on the question ? 

Mr. McLxop. I don’t believe that was the reason. All these ques- 
tions are relative with respect to time. In this case the condition of 
turning over the sovereignty of Germany to the German people, which 

was the case in the fall of 1953 had become accomplished fact at the 
time that the Department determined that the passport could be issued. 

Mr. Hocker. If you will forgive me, Mr. McLeod, I want to come 
back to the regulation itself and I think we won’t have to take much 
longer. For the record, can you give me the names of the four people 
who were consulting with you here at the table? 

Mr. McLxop. Miss Knight. 

Mr. Hocker. You have identified her. 

Mr. McLxop. There are only three others. John Sipes. 

Mr. Hocker. Is he a lawyer? 

Mr. McLerop. Yes, sir. He is counsel to the Board of Passport Ap- 
peals. 

Mr. Hocker. Oh, good. 

Mr. McLeop. Ashley Nicholas, the legal counsel in the Passport 
Office. Willis Young, Deputy Director of the Passport Office. 

Mr. Hocker. Mr. Young isa lawyer ? 

Mr. McLeop. I believe he says he is. 

Mr. Hocker. All three of them are lawyers? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. I wanted to ask some questions about these rules, regu- 
lations 51 and 53. I guess itis 51 only. 

Senator Henninos. Could you suspend for just a moment while I 
confer with counsel for just a moment off the record. 

(Discussion off the record.) 
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Mr. Hocker. Mr. McLeod, in view of the lateness of the hour, I 
think the subcommittee would like to suspend for the night and recon- 
vene tomorrow morning, and I would like to ask you to return, and 
the particular matters that we would like to discuss with you then 
is the operation of these regulations, section 51, section 53, particularly 
when laid against the criteria of fair play that you yourself put out 
in the State Department bulletin this past month. 

And we would also like for you to find out who it was, in line with 
the Senator’s question, who was responsible for the order respecting 
the passport termination of Judge Clark. And we would also like to 
know who besides Mrs. Shipley was responsible for the handling of 
the passport of Dr. Pauling. And we would also like the same in- 
formation with respect to Professor Kamen. So if you will be pre- 
pared to testify with respect to that tomorrow. 

Senator HENNING. May I just add this please, Mr. Hocker. Mr. 
Mcleod, may we request that you and those of your colleagues and 
associates in the Department, whether directly under your supervi 
sion or charge or not, who had participation in the matters relating 
to Dr. Pauling and Judge Clark be identified and that you ascertain 
insofar as you 1 possibly can who made those decisions when they were 
made, whether they were adverse or favorable decisions, who actually 
made them, and in terms of the transitions, for ex: umple, in the Pauling 
case, where he was denied passports and granted limited passports 
and then ultimately given an unlimited one. All of that would have 
great interest to us and in fairness to you and in the interest of saving 
time we thought we would like to advise you of our interest in those 
matters. 

So with that 

Mr. McLeop. What time in the morning ? 

Senator Henninos. The committee may rise and we will reconvene 
at 10 o’clock in the morning, if you please. 

(Whereupon, at 4:40 p. m. the hearing adjourned, to reconvene at 
10 a. m., November 16, 1955.) 
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WEDNESDAY, NOVEMBER 16, 1955 


Untrep STates SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 318 
Senate Office Building, Senator Thomas C. Hennings, Jr. (chairman 
of the subcommittee), presiding. 

Present: Senator Hennings. 

Also present: Lon Hocker, chief hearings counsel. 

Senator Hennes. The subcommittee will please come to order. 

Mr. McLeod was sworn yesterday and is here again this morning 
for further interrogation. You may proceed. 


TESTIMONY OF SCOTT McLEOD, ADMINISTRATOR, BUREAU OF 
SECURITY AND CONSULAR AFFAIRS, DEPARTMENT OF STATE; 
ACCOMPANIED BY FRANCES KNIGHT, DIRECTOR, PASSPORT 
DIVISION, DEPARTMENT OF STATE—Resumed 


Mr. Hocker. Before we go into a new subject, Mr. McLeod, I want 
to ask you a little bit further about the figures that you gave us yes- 
terday. 

You said during the past 10 months there were 478,059 applications 
for passport issuance, and 473,703 that were actually issued and were 
used during that period. 

Do you know how many applications for issuance or renewals were 
pending at the beginning of the period, what you might call the 
opening inventory ¢ 

Mr. McLeop. I do not know, but I think the overlap of issuances 
and the overlap of applications would be approximately constant. 
So that taking January 1 would not be a factor in the figure. 

Mr. Hocker. They would not be exactly the same. 

Mr. McLxrop. I mean there were passports issued after January 1 
as the result of applications filed prior to January 1 and there were 
applications filed prior to January 1. It seems to me the factor would 
be constant, whatever cutoff date we would pick. 

Mr. Hocker. They might or might not be constant, depending upon 
what the figures show. 

The difficulty that I had on reviewing my notes and the transcript 
was that on the basis of those two figures we come down to the single 
applicant. We came down to 4,356 difference. You said there were 
3,900 that had something wrong with the application of a mechanical 
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nature, and that left 401 unaccounted for, and then you accounted for 
those 401 by giving the exact number in each category, but it would 
not leave the figure of 401, at least not the exact figure of 401 if there 
was a difference as much as 1 or 2 or 3 in the opening and closing in- 
ventory, so to speak, that is, the number of applications pending at the 
beginning of the 10-month period and the number of applications 
pending at the end of the 10-month period; is that not so? 

Mr. McLxop. I see your point. I thought that we had made it 
clear that these are more or less reconstructed statistics, and we 
started on the basis of the number of applications minus the number 
of passports and then tried to account statistically for the difference, 
and the 3,900 estimate is strictly an estimate, because we can account 
for the others with the exception of that 300—that is a round figure— 
but the other figures are quite firm. In other words, we worked back 
from the cases that we knew had been refused and tried to make it 
come out the same as the difference between the two. 

I do not know as that is a good idea, but that is the way we did it. 

Mr. Hocker. I only meant to indicate that this was not intended to 
be and probably is not exact, that is partly because we did not give you 
enough time, I guess, and partly because your records do not permit of 
such a precise analysis, is that correct ? 

Mr. McLeop. I think that is right; yes, sir. 

Mr. Hocker. I would like to ask you a few questions about the 
procedure employed in the application—I mean in the hearings on the 
ene on which there is some derogatory information in the 

e. 

As I understand it, you receive, from whatever source, derogatory 
information, and if there is no file on that person you create one when 
derogatory information is received. 

Mr. McLexop. I think the information is just filed, and there is an 
index card, and if there is ever an application the file is actually made 
up. 

Mr. Hocker. The file is at least under the name of that person ? 

Mr. McLexop. Library-type filing. 

Mr. Hocker. I see. So that if the name occurs then you check 
against your own index file to find out if there is any derogatory in- 
formation of any sort, is that correct—you do that ? 

Mr. McLeop. That is right; yes. 

Mr. Hocker. That derogatory information you indicated yesterday 
might be anonymous, might it ? 

Mr. McLeop. It could be. 

Mr. Hocker. It might be from any private source? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. It might be from some governmental agency ? 

Mr. McLegop. That is right. 

Mr. Hocker. Including, of course, the Federal Bureau of Investiga- 
tion ? 

Mr. McLeop. That is right. 

Mr. Hocker. And you said that in the case of the Federal Bureau 
of Investigation reports that usually there is no disclosure in the re- 
port as to the name of the informant, is that so? 

Mr. McLeop. Usually—I do not know as that is quite accurate, when 
you consider the total sources. Obviously, if the source is someone 
inside of the apparatus, why, it is not revealed. But that is a matter 
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which is within their discretion as to whether the source is revealed or 
not. 

Mr. Hocker. Within whose discretion ? 

Mr. McLeop. The FBI's, of course. It is their information. 

Mr. Hocker. According to the stipulation in the Kamen case, all 
of the derogatory information was from undisclosed sources. Are you 
familiar with the Kamen file? 

Mr. McLeop. Ina general way. I did not know anything about this 
stipulation until you read it to me yesterday. And one of the things 
I have been trying to track down is why that statement was made. I 
do not want to discredit my own attorney in this case but I did not 
know that the Kamen stipulation was worded as you read it to me. 

Mr. Hocker. Well, are there cases of denials of passports where all 
of the information upon which the department seeks to act is from 
sources which are not disclosed ? 

Mr. McLeop. I think it is conceivable that there are cases of that 
kind, but, ordinarily, it is on the total information available, and some 
of that information may very well be from public records such as vot- 
ing registration, for example. 

Mr. Hocker. Voting registrations ? 

Mr. McLeop. Say a person registered as a Communist, signed a pe- 
tition, we will say, to support a Communist candidate or something of 
that kind, that would be a part of the total information—that would 
not be an item that would disqualify in itself. So it is difficult to say 
that there are cases where all of the information is from unknown 
source or confidential source. 

Mr. Hocker. I see. But, at least, it is customary to consider de- 
rogatory information from unknown sources ? 

Mr. McLegop. Oh, yes. 

Mr. Hocker. As I recall your testimony yesterday you said that you 
were yourself an investigator with the FBI for what was it, 6 or 7 
years ? 

Mr. McLeop. Seven and one-half, I think. 

Mr. Hocker. Seven and one-half ? 

Mr. McLeop: Yes. 

Mr. Hocker. Can you tell us whether such reports as those which 
the State Department relies upon on occasion state the ultimate infor- 
mation without indicating whether the information is firsthand, sec- 
ondhand, or thirdhand information, to use the wording of the opinion 
in the Parker case? The wording of the Parker case indicates that 
the phases in connection with the security program upon which this 
operates, according to which the decisions are made, does not disclose 
whether the information given was first, second or third or fourth- 
nand by the time it reached the agency. In this case, can you tell me 
whether that 

Mr. McLxop. Mr. Hocker, when I read that I thought it was kind 
of a gratuitous statement of the court, because I mean there are a lot 
of things that happen that do not specify what it is. If there was any 
doubt in our mind on a question of this kind, I think we would go back 
and inquire of the agency that secured the information as to whether 
it was hearsay or firsthand or just how it was received. Ordinarily—— 

Mr. Hocker. How would you be advised—suppose the FBI re- 
port, upon which you were operating or which you were considering, 
states the ultimate fact, “We are informed from reliable sources that 
X is a Communist”—would you have any doubt from such a statement 
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and go back to the agency and say, “What is the source of that 
information ?” 

Mr. McLeop. Just that statement alone would not occur, within my 
experience. There would be some supporting data as to how this 
information was known, and if it was just the statement of some per- 
son that wished not to be identified whose opinion it was that. the 
person was a Communist, I would not give it a great deal of weight 
unless that person demonstrated to be in a position to have an expert 
opinion on the matter. 

Mr. Hocker. | am talking about cases where the source is not dis- 
closed, Mr. McLeod, and there is no means for determining whether 
the man should be given weight or not—the person expressing the 
opinion—except the statement in the report. As you indicated yester- 
day that the source was reliable or that it was considered doubtful 
reliability or perhaps no comment at all. That is the only basis upon 
which the one using the report can determine it, is it not ? 

Mr. McLeop. Well, no, there are other data furnished. I mean, 
the informant of known reliability who is a member of the Com- 
munist Party and collects dues, for example. The source is identified 
in that way. And the source indicates that this person is a Communist, 
why, I think it would be quite reliable information if they collected 
dues from him. 

On the other hand, you get the situation where some housewife says 
that the man down the street in her opinion is radical or a Commu- 
nist, and she does not want you to reveal her identity, but that is her 
judgment. And ordinarily there is no basis for her judgment. I mean, 
it is just a loose opinion and would not carry much weight. 

So you do have other factors than just this widely held belief, 
apparently, that some man named X, who may be a man or may be 
a woman, asserts that the man is a Communist and actually adminis- 
trative action is taken on that basis. 

Mr. Hocker. Well, at least, such information as that would be 
received by you and a card would be made out with respect to the 
person accused ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. That would be some of the material which would be 
evaluated by the office in determining the question whether the pass- 
port would issue ? 

Mr. McLerop. Part of the total; yes, sir. 

Mr. Hocker. Is it customary to disclose to the person whose pass- 
port is in doubt as to the nature of that statement, that derogatory 
information against him ? 

Mr. McLxop. It is customary, in a general way, to do so; yes, sir. 

Mr. Hocker. What do you mean by “in a general way ?” 

Mr. McLxop. Well, the allegation is made, or there is information 
in our hands from which we conclude that “you are a member of the 
party.” Some statement to that effect. 

Mr. Hocker. I understand. 

As in the case of Dr. Pauling, the charge was made that he was an 
undercover, if I remember—a concealed Communist. Was that state- 
ment made in the case of Dr. Pauling? 

Mr. McLexop. I think that is right ; yes, sir. 

Mr. eon. The passport was issued to Dr. Pauling ultimately, 
was 1t not ¢ 
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Mr. McLeop. I believe it was; yes, sir. 
Mr. Hocker. Within about a month after the announcement of the 
award to him of the Nobel Prize; is that correct? 

Mr. McLxop. Yes, sir. 

Mr. Hocker. At the time the passport was issued to him, was it 
the opinion of the Secretary that Dr. Soniben was a “concealed Com- 
munist ?” 

Mr. McLeop. Is is difficult for me to testify as to what the Secre- 
tary’s opinion was. 

Mr. Hocker. Of course, you were the head—you were the deputy. 
as I understand it, in charge of the Passport Division, were you not ‘ 

Mr. McLeop. I am at the Assistant Secretary level. There is a 
Secretary, the Under Secretary, three Deputy Under Secretaries, 
and then my level. 

Mr. Hocker. Whose responsibility was it that the passport issue 
or not issue to Dr. Pauling ? 

Mr. McLxop. Now, the record in this reflects—— 

(Conference. ) 

Mr. McLxop. The record discloses that the decision, the direction 
to the Passport Office to issue the passport to Dr. Pauling in Novem- 
ber 1954, was issued by the Under Secretary for Administration. 

Mr. Hocker. Who is that ? 

Mr. McLeop. At that time, General Saltzman. 

Mr. Hocker. Does the record indicate as to whether there w as any 
additional information on this issue, whether Dr. Pauling was a “con- 
cealed Communist,” between the date of the issue of the passport i: 
November, and the denial of the passport in October, prior to tlie 
announcement of the Nobel award ? 

Mr. McLegop. No additional information, to my knowledge. 

Mr. Hocker. Does the record disclose as to what was the reason 
for the change of position with respect to the issuance of that pass- 
port, other than the fact that General Saltzman ordered it ? 

Mr. McLeop. There is no rationale that I know of why this deci- 
sion was taken. 

Mr. Hocker, Of course, it would be a violation of your regulations 
and, perhaps, of the law, too, to issue a passport to a cone ealed Com- 
munist, would it not ? 

Mr. McLeop. We are trying very hard not to do that. 

Mr. Hocker. I say, it would be a violation of your regulations, per- 
haps the law too, to issue a passport to a concealed Communist, would 
it not ? 

Mr. McLeop. I believe that is correct ; yes, sir. 

Mr. Hocker. So the issuance of the passport demonstrates that the 
State Department reached the conclusion that he was not a concealed 
Communist; is that not so? 

Mr. McLeop. Well, now, I think we need to explain that a little 
bit. The law which prohibits the issuance of a passport to a Com- 
munist is not, as I understand it, operative since the party has never 
om ially registered. The case is pending. And the regulations made 

by the Secretary, obviously may be waived by the Secretary. 

Mr. Hocker. The regulations made by the Sec “retary may be waived 
by the Secretary ? 

Mr. McLrop. That is my understanding of the situation; yes, sir. 
Mr. Hocker. You mean the Secretary feels that he could waive the 
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regulations against the issuing of a passport to a member of the 
Communist Party ? 

Mr. McLeop. I think that is within his discretion, as we under- 
stand it. 

Mr. Hocker. Does he do that? 

Mr. McLxop. I cannot testify as to the basis for his decision. I 
simply point out that that is possible. 

Mr. Hocker. I say, does he do ‘hat—has he done that ? 

(Conference. ) 

Mr. McLeop. Well, yes, I believe that he has done it; yes. 

Mr. Hocker. Do you mean to suggest that he has done that in the 
case of Dr. Pauling? 

Mr. McLeop. No, sir. 

Mr. Hocker. What is the position with respect to the question ot 
whether Dr. Pauling is a concealed Communist, taken by the pe 
Department; is he or is he not ? 

Mr. McLeop. Well, I think the departmental decision is that he is 
not, inasmuch as Mr. Saltzman ordered the passport issued. 

Mr. Hocker. Well, if the decision of the Department is that he is 
not a concealed Communist, does it occur to you that you made a 
formal charge against him, sent to him, stating that he is a concealed 
Communist, and then to change within a month after denial of such, 
and to determine that a passport shall issue, without any additional 
information—does it seem to you that such a procedure is fair or in 
accordance with the normal constitutional guaranties to which an 
American citizen is entitled ? 

(Conference. ) 

Mr. McLeop. I think we have to put this in context, if I may. This 
statement that he was a concealed Communist was an allegation fur- 
nished to him under our regulations, so that he would have some basis 
for refuting the information that was in the file, if he cared to do so. 

Now, this was only one of a number of allegations that was a part 
of the total picture. 

Mr. Hocker. Do you mean that the Department at the time the 
allegation was made, did not believe in it? 

(Conference. ) 

Mr. McLeop. I do not know if we can say that the Department 
believed it or did not believe it. Weare trying to— 

Mr. Hocker. Goodness gracious 

Mr. McLeop. We are trying to arrive at some decision as to whether 
it was true or not. 

Mr. Hocker. Did not the Department in its letter of—preceding— 
what was it, June? 

Senator Henninos. June or July of 1954. 

Mr. Hocker. Directly state in a letter to Dr. Pauling, July 19, 
that he was a “concealed member of the Communist Party”? I do 
not have the letter. Unfortunately, Dr. Pauling took it with bien, but 
it is in the record. 

Find the transcript, please. 

Mr. McLexop. I think it was an allegation, not a charge or statement. 

Mr. Hocker. What is the difference between an allegation and a 
charge, insofar as it effect upon the party is concerned ? 
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Mr. McLeop. Well, the purpose of this procedure is set out in the 
regulations. It is there to advise the individual of why the Depart- 
ment feels it must make a tentative denial of passport facilities, in 
order that he may have an opportunity to refute these allegations. 

Senator Hennines. May I inquire, Mr. Hocker ¢ 

What, do you mean by “tentative denial,” Mr. McLeod? As I 
understood the testimony yesterday, Dr. Pauling was denied outright 
a number of times a passport. What is a “tentative denial”? How 
do you express that to one who has made an application ? 

Mr. McLeop. I think prior to the publication of the supplemental 
regulation, under 51, establishing this procedure for tentative denial, 
he may have had more—I mean, the language may not have indicated 
it was tentative, and it may have been more final in tone. 

Senator Hennines. Will you indicate to us, please, Mr. McLeod, 
what language was conveyed to Dr. Pauling, either by word of mouth 
or by written communication, from the Department that these sev- 
eral denials of his passport were “tentative” and not final ¢ 

Mr. McLeop. I think the letter refers to the regulations, and the 
regulations state that a person whose passport application is tenta- 
tively disapproved under the provision, will be notified in writing of 
the tentative refusal and of the reasons on which it is based as 
specifically as possible, et cetera. 

Senator Henninas. When was Dr. Pauling first advised that his 
application had been tentatively refused, if he was so advised, and 
the grounds for such refusal conveyed to him during his long and 
unhappy series of efforts to obtain his passport ? 

Mr. McLeop. I think the original denial was in January of 1952. 

Senator Hennes. Is there anything on your memorandum indi- 
cating that it was a tentative denial, and that he was so advised ? 

Mr. McLeop. No, sir. I think at that time there was no provision 
for the tentative denial, because the so-called Acheson regulations had 
not been promulgated at that time. 

Senator Henninos. There is another thing that has confused me 
somewhat, if I may interrupt for just a moment, Mr. Hocker, for fear 
we might go along too far and not get back to this. 

Have you any records on the number of limited passports that have 
been issued by the Department for the years 1953, 1954, and the 10 
months of 1955? 

Mr. McLeop. I think not, because up until-the Secretary’s recent 
announcement at Geneva all passports were limited to the extent that 
they were not valid for travel behind the Iron Curtain. 

Senator Henninos. That we understand. 

Mr. McLerop. And beyond that. 

Senator Henninos. Excluding the routine stamps relating to travel 
behind the Iron Curtain, how about the other limited passports for 
travel in Western Europe or other countries not behind the Lron 
Curtain? 

(There was a short conference. ) 

Mr. McLrop. Apparently we have no statistics on that. 

Senator Hennings. You have no records whatsoever ? 

Mr. McLeop. Miss Knight points out most of these are limited, be- 
cause continued residence in a foreign country might lead to lapse 
of citizenship under the law, and they are limited as to time. 

70836—56——13 
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Senator Hennrneos. Under what circumstances do you determine 
that a non-Communist affidavit should be required of an applicant 
for a passport ? 

Mr. Sickisen. Well, I think the practice has been if there was in- 
formation in the file to the effect that the person was sympathetic or 
ee or in the Communist movement that this affidavit would be 
requested. 

enator Hennincs. How much information would you require to 


subject an applicant to the taking or the making of a non-Communist 
affidavit ? 


Mr. McLeop. How much information ? 

Senator Hennings. Yes, sir. What evidence would you require— 
to what dignity must the evidence rise to make it sufficient for you to 
require a non-Communist affidavit? For example, if you get an 
anonymous letter saying that Mr. Smith is a Communist, would you 
without any further investigation or indication require him to make 
a non-Communist affidavit ? 

Mr. McLexop. I would not, but I will check and see what the prac- 
tice is. 

(There was a short conference.) 

Mr. McLeop. I understand that it is not requested unless there is 
substantial information, with this exception, that if the person is in 
a big hurry to leave the country, we request him to give us the afli- 
davit so we can issue the passport and then we make the check after- 
wards. 

Senator Henninos. You issue the passport in any event after the 
affidavit has been made? 

Mr. McLeop. If the information is not substantial or if there is 
just a questionable matter, we feel, if they are willing to execute the 
affidavit, we wili take their word for it and give them a passport. 

Senator Henntinos. Yet, as late as September 1954 a charge was 
conveyed to Dr. Pauling that he was a “concealed Communist.” In 
that instance did you have any doubt as to whether Dr. Pauling was 
or was not a “concealed Communist” at that time? 

Mr. McLeop. I think the so-called charge—the statement to him 
that there was an allegation—was in July of 1954. 

Senator Henninos. Well, July, if that be the date. 

Mr. McLeop. In September. 

Senator Henntnos. July 19—that was the letter of July 19? 

Mr. McLeop. Yes. Then in September or possibly early October 
1954 the final refusal letter was written by Mrs. Shipley. 

Senator Henninos. So that in the light of Mrs. Shipley’s deter- 
mination and the letter of refusal, that would seem to raise the pre- 
sumption certainly that it was believed at that time that Dr. Pauling 
was a “concealed Communist” ? 

Mr. McLxop. No, sir. I think the letter of final refusal is to the 
contrary, because it cites section 51.135 (b) which is as follows: 

Consistent and prolonged adherence to the Communist Party line on a variety 
of issues and through shifts and changes in that line. 

Senator Henninos. Then he was denied his passport on the basis 
not that he was a “concealed Communist,” but that he adhered to 
what you have pleased to term the “Communist line,” is that right? 

Mr. McLeop. I was reading from the Acheson regulations. 
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Senator Henninos. Well, aside from the Acheson regulations, in 
the instant case was that the reason that his passport was denied ¢ 

Mr. McLeop. Yes, sir; that was the finding of the passport office 
and was set out in the letter to him. 

Senator Hennincs. In other words, this is the letter of July 19, 
1954? 

Mr. McLezop. I think. 

Senator Hennines. I am reading from the transcript. Septem- 
ber 30——— 

Mr. McLeop. That is the tentative refusal letter. 

Mr. Hocker. October 1. 

Senator Hennines. October 1, 1954, which reads as follows: 

The Department has given very careful consideration to your case, including 
your letter and its enclosures, and has concluded on the basis of evidence at 
hand that your activities during the years following World War II have demon- 
strated a consistent and prolonged adherence to the Communist Party line on a 
variety of issues and through shifts and changes of that line, and that accord- 
ingly the issue of a passport to you is precluded under section 51.135 (b) as 
that section is amplified by section 51.141 (b) of the passport regulations. 


The gist of the allegations concerning you were set forth in the Department’s 
letter of July 19, 1954. 


And then he was advised— 


You may, if you so desire, appeal this decision to the Board of Passport Appeals. 

Do you recall that, Mr. McLeod? 

Mr. McLeop. I do not recall it, but I have the copy here. 

Senator Henninos. Well, now, their answer when Dr. Pauling was 
ultimately given his passport, after he had been awarded the Nobel 
prize, in order to go to Sweden to accept it—was there any additional 
evidence presented to the Department that refuted or tended to refute 
the Department’s determination that he had been a “consistent fol- 
lower” of what was described as the “Communist-Party line?” 

Mr. McLeop. I cannot testify absolutely to that, but I can tell you 
that the file does not disclose any additional information. 

Senator Hennrnos. In other words, he stood in the same position, 
insofar as your files disclosed information when the passport was ulti- 
mately issued’ to enable him to go to receive the Nobel prize and the 
information in your possession when he was denied the passport as 
indicated by the letter that I have just read of October 1, 1954? 

Mr. McLeop. That is right. 

Senator Hennrinos. Is that right? 

Mr. McLeop. Yes, sir. 

Senator Henninos. Then what was it, Mr. McLeod, that moved the 
Department to make another and different determination as to Dr. 
Pauling’s suitability to have a passport? 

Mr. McLeop. I can’t answer that question beyond that the decision 
was appealed to a higher level and Mr. Saltzman arrived at a different 
conclusion on the same set of facts, insofar as I know. I can’t testify 
as to what went on in his mind in arriving at his decision. 

Senator Henninos. Do you know who appealed it to the higher 
level—it was not certainly Dr. Pauling, was it? 

Mr. McLeop. I think it was just a self-generated appeal. 

Senator Hennineos. A “self-generating appeal”—what is that, Mr. 
McLeod—I have not run into that in my experience ? 

Mr. McLeop. The people in the Department. 

Senator Hennrnos. In my experience in law. 
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Mr. McLeop. The people in the Department do read the newspapers. 
We do not operate in a complete ivory tower down there. And when 
the announcement of the Nobel prize was made, I think that the ques- 
tion of his passport was then considered at a high level. 

Senator Henninos. So that on your own 

Mr. McLeop. As a matter of fact, I think he did write a letter in, as 
I recall it, to the Secretary, that he had received this high honor and 
wanted to know whether he could go over there to get it personally. 

Senator Hennines. So would it be a fair statement to say that the 
State Department of our country, the United States of America, after 
another and other group in a foreign country had awarded one of our 
citizens a very high honor, that you were then persuaded that perhaps 
he had not followed the Communist Party line and was a fit subject 
to have a passport granted ? 

Mr. McLeop. I think that is a fair statement for you to make, Sena- 
tor. [hope you won’t ask me to agree with it. 

Senator Henninos. Well, do you disagree with it? 

Mr. McLeop. I just do not know what entered into this decision. 
The file does not reflect it. 

Senator Henninos. The file does not show it, does it ? 

Mr. McLexop. No, sir. 

Senator Henntnes. So nobody knows? 

Mr. McLeop. I presume those that made it know. 

Senator Hennrnos. But there is no file or record entry anywhere? 

Mr. McLeop. Pardon me? 

Senator Henninos. There is no file or record entry ? 

Mr. McLeop. Other than the decision, that is correct, sir. 

Senator Hennrinos. In any of your papers on this case ? 

Mr. McLe£op. That is right. 

Senator Henntnos. Do you know whether Secretary Dulles had any 
part in that ultimate decision ? 

Mr. McLxop. I don’t know. I don’t even know if he was in the 
country at the time. 

Senator Henninegs. Well, now, I understood you to say that the 
Secretary of State may waive the regulations as to the issuance of a 
passport, even to a known or admitted Communist, is that true? 

Mr. McLeop. That is our theory, yes, sir. 

Senator Hennineos. Am I wrong in understanding that there is a 
statutory provision relating to the issuance of a passport to a Com- 
munist, a member of the Communist Party ? 

Mr. McLeop. It is a matter that bears explanation, I think. The 
Internal Security Act of 1950 does prohibit the issuance of passports 
to members of organizations which are registered in accordance with 
that law. And the preamble to the law sets out, “It is against the in- 
terest” et cetera, “to permit Communists to travel.” As I understand 
the situation, the Subversive Activities Control Board has cited the 
party, or done whatever it is they do, to require them to register. And 
the party has now an appeal pending, I believe, before the Supreme 
Court. So that until the Communist Party is actually registered, why 
I ee the law is inoperative, insofar as members thereof are con- 
cerned. 


However, it is my further understanding that in the spirit of this 
law the previous administration drafted the supplementary regula- 
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tions which were designed to carry out the spirit of the law, although 
not required to carry out the letter of the law. 

Senator Henninas. Yes. Well, it is not true, is it, Mr. McLeod, 
that even the Secretary of State may waive a statutory provision ¢ 

Mr. McLeop. No, I would not think that he could waive a statutory 
provision. 

Senator Henntnos. He cannot do that under any circumstances, 
can he—he cannot waive the law—he can waive regulations ? 

Mr. McLxop. That is our position, yes, sir. 

Senator Henninos. Dr. Pauling was asked to make a number—he 
said as many as half a dozen at least—non-Communist affidavits. 
What is your procedure on that question, Mr. McLeod ; how many anti- 
Communist affidavits do you require to be made after these various 
applications are denied, as in this case. Do you require a new Com- 
munist, anti-Communist affidavit each time an application is made? 

Mr. McLexop. I think one with each application as a part of the 
application. 

Senator Henninoes. That is a part of each new application, so that 
he is required time after time to make another affidavit that he is not 
a member and never has been a member, and so on ¢ 

Mr. McLeop. Yes, sir. 

Senator Henninos. You may proceed. 

Mr. McLeop. There is a point on that, I think, that the form of this 
affidavit—we do not have any rule that a past member of the Com- 
munist Party cannot get a passport. 

Senator Henninas. You have no such rule? 

Mr. McLeop. That is right, no such practice or policy, I would say. 

Senator Hennines. Then a past member of the Communist Party 
may, if he has since to your satisfaction become divorced from the 
party, have issued a passport to him ? 

Mr. McLeop. Yes, sir. 

Senator Henninos. The fact that Dr. Pauling repeatedly made an 
affidavit that he was not a member of the Communist Party and had 
never been, apparently was of no persuasive force upon the Depart- 
ment when they consistently refused to issue the passport ? 

Mr. McLeop. I do not know about that. I know the passport office, 
in its ultimate decision, pinned their decision on the adherence to the 
line, rather than on membership. 

Senator Henninos. Yes. You may proceed. 

Mr. Hocker. I want to go back to the letter of July 19 for a moment, 
Mr. McLeod—that is the letter in which the first statement in the 
letter is that, “You were a concealed member of the Communist Party.” 
If I understood your answer to my question, you said that did not 
indicate that the Department had any belief, one way or the other, 
as to whether he was a “concealed member of the Communist Party,” 
but that you only wanted to apprise him on the general subject mat- 
ter with respect to which he could produce evidence—is that correct— 
is that the meaning of that ? 

Mr. McLrop. May I quote from a letter ? 

For your convenience there is set forth various allegations against you to which 
reference is made in the preceding paragraph. 

That is the general part of the regulations under which tentative 
denial was made. 
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Mr. Hocker. Yes, you call that an allegation that he was a “con- 
cealed member of the Commeniat Party ?” 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Of course, that is sent out on the State Department 
letterhead to Dr. Pauling, is that right ? 

Mr. McLeop. Pardon me? 

Mr. Hocker. That is sent out on the State Department letterhead 
to Dr. Pauling ? 

Mr. McLeop. Yes, sir. 


Mr. Hocker. I understand from you that the State Department had 
no opinion one way or the other as to the truth or falsity of that 
allegation ? 


Mr. McLexop. It is awfully difficult to testify with respect to 
opinions. 


Mr. Hocker. I mean, I am trying to interpret what is the meaning 
of the letter 
Mr. McLexop. I assume—— 


Mr. Hocker. What conclusion can be reached from the letter? 

Mr. McLexop. I assume Mrs. Shipley who signed this letter did not 
feel that this was a frivolous allegation, that there was some substance 
to it. 

Mr. Hocker. Tt is a little hard for a lawyer to understand the word 

“allegation” in this sense. Who was making the allegation that he 
was a “concealed member of the Communist Party?” 
Mr. McLeop. Well, that I don’t know. It is not set forth in the 
etter. 

Mr. Hocker. Does not the letter mean that the State Department 
is making the allegation ? 

Mr. McLeop. I think to the contrary, because we do not collect the 
information as to who are members of the Communist Party. 

Mr. Hocker. Who is it that makes the allegation—it is quite a seri- 
ous allegation, I would say. Let me ask you this, Mr. McLeod : Asa 
former FBI investigator you know, of course, that a concealed mem- 
ber of the Communist Party is a much more dangerous person than a 
araat and open, registered member of the Communist Party, do you 
not ¢ 

Mr. McLeop. I would agree with that, yes, sir. 

Mr. Hocker. So that you accused the man of being a “concealed 
member of the Communist Party.” That is about as strong an accu- 
sation of disloyalty one could make in the present day, is it not ? 

Mr. McLeop. It is pretty strong. 

Mr. Hocker. That is right. I want to know who it was that you 
considered, under the meaning of that letter, made the allegation that 
Dr. Pauling was a “concealed member of the Communist Party.” 

Mr. McLeop. Mr. Hocker, even if I knew I could not tell you who 
it was because that is security information and we are not permitted 
to testify about it. 

Mr. Hocker. Under the stipulation of the Kamen case, that could 
have been from some unknown and undisclosed source not even 
known to the State Department, could it ? 

Mr. McLeop. I think that is possible, yes, sir. 

Mr. Hocker. And do I understand that the State Department 
writes letters to citizens of the United States on the basis of undis- 
closed and unevaluated testimony from an unknown source making 
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this grave charge that he is, or grave allegation—I will use your 
word—that he is a member, a “concealed member” of the Communist 
Party? 

Mr. McLxop. I cannot agree that it is unevaluated. Otherwise I 
would agree with your statement. 

Senator Henninos. Right there, Mr. McLeod, did I understand you 
to say that the Department does not know the source of this informa- 
tion? 

Mr. McLeop, In this particular case, I do not know, Senator. 

Senator Henninoes. Well, let us take the Kamen case. The De- 
partment has stipulated that the information comes from sources 
unknown to the Department, does it not ? 

Mr. McLxop. I assume that is correct. If the stipulation you read— 
from the stipulation you read me yesterday. 

Senator Henninos. So then the Department is making that allega- 
tion, if you please to call it that ? 

Mr. McLeop. Is making it? 

(There was a short conference. ) 

Senator Hennines. Had you concluded your conference? I do not 
want to interfere with your conference with your counsel, Mr. McLeod. 

Mr. McLeop. These gentlemen are not my counsel, Senator, just my 
associates. 

Senator Hennines. Whoever the gentlemen are, I do not want to 
be interrogating you while you are talking to them for fear you might 
not hear. 

Mr. McLeop. I think your statement is correct on the basis of that 
stipulation as you read it yesterday. This is perfectly possible. 

Senator Henninos. So that in reply to Mr. Hocker’s question your 
answer then, it would seem to me, would have to be, would it not, that 
such letters are written and have been written based upon information 
from sources unknown to the State Department ? 

Mr. McLeop. Yes, sir. 

Senator Henninos. That is true; is it not? 

Mr. McLeop. That is right. And it is done in an effort to permit 
the individual-to know the basis for the Department’s action and 
be given an opportunity to refute it. 

Senator HenninGs. You indicated,that those statements are evalu- 
ated by the Federal Bureau of Investigation. 

Mr. McLeop. No, they are evaluated by the Passport Office. 

Senator Hennincos. We know, of course, that the FBI disclaims 
that it evaluates anything in its so-called raw file. 

Mr. McLeop. Yes, sir; that is right. 

Senator Hennincs. Making no conclusions. So that you did then 
evaluate information or undertake to evaluate the information and 
acted upon such evaluation without knowing the sources of the in- 
formation ; did you not? 

Mr. McLeop. Well, that is perfectly possible. And I think prob- 
ably happened in this case. But I do not know. The source may 
be known. I donot happen to know. 

Senator Hennines. How could you evaluate, Mr. McLeod—I do 
not believe I quite understand—maybe we are not using the word 
with the same meaning—how can you evaluate information from 
sources of which you know nothing—how do you go about evaluating 
such information ? 
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Mr. McLeop. The process of evaluating the security information is 
most difficult, as I am sure you will understand. 

Senator Hennings. I know. 

Mr. McLxrop. And. in this case the evaluation may not lead to any 
conviction or conclusion whatever, but simply to the belief there is 
enough substance in it to warrant advising the citizen of this allega- 
tion in order that he may have an opportunity to deny it, to defend 
himself against it. 

One of the things we are trying to do here is to put these people 
on notice as specifically as we can in order that they will have an oppor- 
tunity to defend themselves. This is the crux of this whole business, 
really. If you could tell everyone specifically what it was and who 
it was and so forth, I do not believe there would be any inquiry at 
all into the matter, because we would have something very closely akin 
to our court procedure, but because of the nature of security informa- 
tion, you cannot do that, so you try to adopt a procedure that is as 
fair as possible to both the security interests of the country, and the 
individual interests of the indiv ideal. 

Senator Hennines. Mr. McLeod, how would a citizen go about de- 
fending himself against an allegation that he had followed the Com- 
munist Party line—how would he prepare a defense to an allegation 
or charge like that? 

Mr. McLeop. Well, I know how I would do it. I would cite state- 
ments, public statements, private acts, whatever I could lay my hands 
on that showed that I did not follow the line, that I acted contrary to it. 

Senator Hennines. Of course, you would have to first know what 
the Communist Party line was; would you not ? 

Mr. McLeop. Well, that is not too difficult to determine. 

Senator Henninos. It is conceivable that perfectly good loyal citi- 
zens can agree occasionally with some of the so-called Communist 
party line: is it not? 

Mr. McLxop. That is perfectly true and frequently happens. The 
test here is consistency, and do you change when they change. 

Senator Henninos. The consistency and—I did not hear the last. 

Mr. McLxop. And do you change your course when they change 
their course. 

Senator Hennes. It is possible for a man to hold certain views 
without respect to having consulted the Communist Party line and 
still in a measure to comport with what may be the Communist Party 
line; is it not ? 

Mr. McLeop. I think that is possible, but it has always seemed to 
me improbable that you would be violently against Hitler until Stalin 
signed the pact with him, and then you would be all for Brother Hit- 
ler. That is one of the most famous twists in the line, as you know. 
And there are other very devious turns. If those turns are followed 
quite closely, why, it seems to us to be rather compelling. 

Senator Hennines. For example, part of the Communist Party 
line, it may be said, was allowing American citizens to travel in the 
Soviet Union here of late. We might say since Geneva—perhaps 
sometime before that. We then admitted certain citizens of the Soviet 
Union into this country; did we not, as visitors and travelers? 

Mr. McLeop. Yes, that is right, yes. 

Senator Hennineos. So in a sense that was following the Communist 
Party line, was it not—they raised the Iron Curtain. So we then 





; 
j 
3 
: 
‘ 


SECURITY AND CONSTITUTIONAL RIGHTS 197 
made things a little easier for them. I happened to be at the Secre- 
tary of State’s briefing just before the foreign ministers conference. 
It was there determined, for example, to do as the Soviets had re- 
peatedly suggested as to the Soviet representatives about the finger- 
printing requirement for visitors. Is that not true? 

Mr. McLeop. I was not at the briefing. 

Senator Hennines. The Secretary did go to the foreign ministers 
conference, having cleared with the FBI, and did recede on the re- 
quirement of fingerprinting 4 

Mr. McLeop. No, sir. That is a statutory requirement. He can 
recommend to Congr ess, and he may intend to do so, that Congress 
repeal that provision, but I think the only thing he did was to say we 
would take away the stamp, the valid: ation stamp. 

Senator Hennrnos. That is right, but he did go on record, did he 
not, as suggesting the fingerprinting, in his judgment, was no longer 
necessary ¢ 

Mr. McLexop. I think that is right. 

Senator Henninos. I just raise these instances, not that they are 
of any great probative force, to indicate that sometimes the so-called 

Sommunist line may be followed by people who are far from Com- 
munists. 

Mr. McLeop. Well, I think when you have to deal with the Com- 
munists 

Senator Hennrnos. Unwittingly or unknowingly. 

Mr. McLeop. It is a give and take of foreign diplomacy in that 
field—if you are ever going to make any agreement with them you 
have once in a while to accede to their requests and they, we would 
hope, would once in a while accede to ours. 

Senator Hennrnes. Do you know in what particulars Dr. Pauling 
followed the Communist Party line ? 

Mr. McLxop. No, sir. 

Senator Hennines. Do you know of any single act or word or 
deed attributable to Dr. Pauling which could be denominated as fol- 
lowing the Communist Party line? 

Mr. McLrop. My personal knowledge of this case is limited to 
this data as set forth in this letter. 

Senator Hennines. Excuse me, Mr. Hocker. Will you proceed, 
then. 

Mr. Hocker. I want to ask a few questions about the regulations. 
As I indicated last night, Mr. McLeod. in the first place I understood 
you to say that the Secretary feels that he can on occasion issue a pass- 

ort to someone who has proved to be a member of the Communist 
arty ; is that correct ? 

Mr. McLeop. If he were proved to be, I think he feels he could; 
yes, sir. 

Mr. Hocker. Could nevertheless issue a passport ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. May I call your attention to section 51.135, subsec- 
tion (a). AsTI read it, it says as follows: 

No passport except one limited for direct and immediate return to the United 
States shall be issued to persons who are members of the Communist Party. 

Does the regulation not say that? 

Mr. McLrop. Would you cite that again? 

Mr. Hocker. 51.135, subsection (a). 
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Mr. McLeop. Yes, thatis right. Yes, sir. 

Mr. Hocker. The regulation expressly forbids issuing a passport to 
a member of the Communist Party. 

Mr. McLeop. That is right. 

Mr. Hocker. I understand notwithstanding the regulation, the Sec- 
retary feels that he can—and if I recall your testimony—he on occa- 
sion does issue passports to a member of the Communist Party. 

Mr. McLeop. These are the regulations of the Secretary of State. 
Our theory is that he may waive these regulations on an ad hoc basis 
if he so desires to do so. 

I may say further that one of the things that we are considering 
so vigorously now in the Department is in connection with amending 
the regulations, whether or not the regulations should not provide this 
exception instead of doing it on this waiver theory. 

Mr. Hocker. Of course, if the appeal of the Communist Party is 
affirmed in the Supreme Court, then the statute will likewise prohibit 
such an issuance, will not not ? 

Mr. McLeop. That is another thing which makes the amendment of 
the regulations at this time particularly difficult. 

Mr. Hocker. Let me ask vou one or two more questions about the 
regulations themselves. Will you turn to section 51.141, subsection 
(a)—do you have it there ? 

Mr. McLerop. Yes, sir. 

Mr. Hocker. That reads, 


In making or reviewing findings of fact, the board 


that means the board of appeals— 





and all others with responsibility for so doing under sections 51.135 to 51.1438, 
shall be convinced by a preponderance of the evidence as would a trial court in a 


civil case. 
Is that what it says? 

Mr. McLeop. That is what it says; yes, sir. 

Mr. Hocker. I want to know who has the burden of making this 
conviction, of convincing by a “preponderance of the evidence”—the 
regulation does not indicate as to whether the State Department or the 
person, the unknown person, making the allegation must convince by 
a “preponderance of the evidence” or whether the person whose appli- 
cation is pending, against whom the allegation has been made must 
convince the board by a “preponderance of the evidence.” I want to 
know how the Department interprets that regulation. Who must do 
the convincing by a “preponderance of the evidence” ? 

(There was a short conference. ) 

Mr. McLeop. We have here a situation, Mr. Hocker, where the de- 
partmental file is the basis for the decision. And whatever the appli- 
cant for a passport can contribute to that file lends to the total informa- 
tion on which the decision is based. I think that the applicant has a 
certain burden to do that, although it is not inconceivable that you 
could find in his favor, even though he did nothing but submit an 
application, if the total information—— 

Mr. Hocker. I am not sure 





Mr. McLeop. Was not convincing. 

Mr. Hocker. That I understand the answer that you have given 
me. Isay who, as between the unknown person making the allegation 
and, on the other hand, the person whose passport is in doubt, who 
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has the obligation to convince the board by the “preponderance of the 
evidence” as to whether the passport should issue. The regulation 
does not say, does it? 

Mr. McLxop. No. 

Mr. Hocker. It means something, no doubt, that the board must be 
convinced by a “preponderance of the evidence,” and I want to know 
who has to do the convincing—the man that has the allegation made 
against him or the man who makes the allegation. 

Mr. McLeop. This is an administrative proceeding where the person 
who is charged with the responsibility of making the decision is 
simply trying to make up his mind as to the truth. It is not an 
adversary proceeding. 

Mr. Hocker. What do you mean? 

Mr. McLeop. There is no question of burden here, it seems to me. 

Mr. Hocker. You say there is no question of burden. Then what 
is meant by the phrase that you have got to decide by a “preponderance 
of the evidence?” 

Mr. McLeop. I do not know as I could help you on this. I didn't 
write this regulation. 

Mr. Hocker. They are administered, as I understand it, under your 
supervision. 

fr. McLxrop. That is right. 

Mr. Hocker. And the man in charge of the supervision of this ad- 
ministration does not know what that regulation means ? 

Mr. McLeop. I cannot tell you that there is any burden assigned 
to anyone in this matter of 

Mr. Hocker. The regulation says that the burden is assigned to 
somebody, does it not? 

Mr. McLeop. No; I don’t think the regulation says anything about 
burden, does it? 

Mr. Hocker. It says the board shall be convinced by a preponder- 
ance of the evidence, does it not ? 

Mr. McLeop. That does not mean that there is a burden on anyone 
to produce a preponderance of evidence. It is simply a matter of 
considering the matter at hand. 

Mr. Hocker. You are not a lawyer, are you? 

Mr. McLeop. Unfortunately I am not. 

Senator Henninoas. Does not “preponderance of the evidence” 
imply burden ? 

Mr. McLeop. It does not to me. Maybe it does to you. 

Senator Hennrines. You know what “preponderance” means, of 
course. 

Mr. McLeop. It means the most, does it not ? 

Senator Henninoas. The weight. That is a good way of putting it. 

Mr. Hocker. Can I put it in more homely terms? You played base- 
ball as a younger man like the rest of us, did you not? 

Mr. McLeop. Yes. 

Mr. Hocker. You know there is a rule in playing baseball that the 
tie is in favor of the runner, do you not? 

Mr. McLeop. The base runner; yes. 

Mr. Hocker. The base runner. All I want to know in asking you 
about this clause here is who is the tie in favor of. 

Mr. McLeop. I’d think it would be in favor of the applicant, because 
there would not be any preponderance if it was a tie. 








200 SECURITY AND CONSTITUTIONAL RIGHTS 


Mr. Hocker. That is precisely the point. Is it not a fact, how- 
ever—you may ask the lawyers behind you if you care to—that that 
phrase, that the board must be convinced by a preponderance of the 
evidence, actually puts the tie in favor of the State Department rather 
than the applicant? 

Mr. McLeop. If there is a tie? 

Mr. Hocker. Is not that what the word “preponderance” means, 
that they are talking about the case where there is a tie in the evidence? 
Mr. McLeop. If there is a tie there is not any preponderance. 

Mr. Hocker. That is right. 

Mr. McLeop. It is equal ponderance on both sides, is it not? 

Mr. Hocker. That is correct. Now the question is then, if there 
is no preponderance one way or the other, do you give it or do you 
not give it? 

Mr. McLxop. I’d say we would give it. 

Mr. Hocker. Allright. Let us follow that a little bit. 

Turn to section 51.137, please. That says a person whose passport 
application is tentatively disapproved under the provisions of 51.135 
or 51.136 will be notified in writing of the tentative refusal and of the 
reasons on which it is based as specifically as in the judgment of the 
Department of State security considerations permit. He shall be en- 
titled upon request and before such refusal becomes final to present 
his case and all relevant information informally to the Passport 
Division. 

Does it not say that ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. So that the question that you are trying is his case, 
is it not? 

Mr. McLeop. It is his application; yes, sir. 

Mr. Hocker. That is right. And the hearing is on his case is that 
right ? 

Mr. McLxop. Correct. 

Mr. Hocker. And you interpret it to mean that the burden of proof 
then is on this unknown, undisclosed person who makes the allegation? 

Mr. McLeop. That the burden of proof is on—— 

(There was a short conference. ) 

Mr. Hocker. Turn to section 51.162, if you please. Have you got 
it there? 

Mr. McLeop. No. 

Senator Hennings. Section 51. 

Mr. Hocker. Section 51.162. 

Mr. McLexop. That is the board ? 

Mr. Hocker. That is right. 

Mr. McLeop. Yes, sir. 

Mr. Hocker. That says the purpose of the hearing is to permit the 
applicant to present all the information relevant and material to 
the decision in his case, does it not ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. That means he has the affirmative of the issue, does it 
not ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Well, if he has the affirmative of the issue then the 
issue must be determined by the preponderance of the evidence—it 
seems plain to me that your regulation requires that he sustain the 
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burden of proof by the preponderance of the evidence, does it not to 
you! 

Mr. McLeop. Well, if this were a legal proceeding I'd agree with 
you, but it is an administrative proc eeding to try to reach a decision. 

Mr. Hocker. To come back to your article in this month’s issue of 
the State Department Bulletin, and I am quoting Mr. Scott McLeod on 
page 573, you consider that these applications are of the same nature 
as security inquiries in Government employment, as 1 understood you 
to say yesterday, and in this article you said 

Mr. McLeop. Just excuse me a minute. I thought I said I did not 
believe there was a direct analogy in this. 

Mr. Hocker. That is true, but I am speaking now of the method 
of determination. The principles are the same, are they not? 

Mr. McLeop. Well, to some extent I think, but you have to bear in 
mind that the end product is altogether different, and you have to 
appreciate the problem, Mr. Hocker. I mean, if we were trying to af- 
ford anyone who might conceivably apply for a passport the same 
procedural—to set up the same kind of policy and the same kind of 
system that we have in the personnel security, it seems to me we would 
be confronted with an administrative monstrosity, because there is 
nothing in the world to prevent the 25,000 members of the Communist 
Party from coming in and applying for passports and taking advan- 
tage of whatever procedures we had set up. 

fr. Hocker. You think that is bad to permit them to take advan- 
tage of whatever procedures you had set up ? 

Mr. McLxop. I think it presents problems that 
might be quite onerous to the taxpayers. Anyone has got a right to 
apply for a passport. 

Mr. Hocker. But Communists are not entitled to the benefit of the 
administrative procedur es that you set up ? 

Mr. McLeop. I think they are, but I think in devising those pro- 
cedures we have to keep in mind the administrative considerations of 
keeping the Government’s work going. 

Mr. Rovian. It is too expensive and too much trouble, is that what 
that means ? 

Mr. McLxop. No; I do not think that is what I mean at all. I 
understand you think I believe that there is some analogy between 
those procedures available to employees of the Government who may 
or may not be security risks with the man who walks in off the street 
to apply for a passport. I do not think that the situation from the 
administrative standpoint is comparable. 

Mr. Hocker. That is exactly what I am trying to inquireinto. And 
let us pursue it a little further. But to advert back to the burden of 
proof now in security matters, of course, the burden of proof is upon 
the alleged or the charged employee; is it not? 

Mr. McLexop. I do not think we are trying to prove anything. We 
are trying to arrive at a calculated judgment. 

Mr. Hocker. To go back 

Mr. McLeop (continuing). On personal security. 

Mr. Hocker. To go back to the proposition of the tie being in favor 
of the runner, in the case of the loyalty program in the State Depart- 
ment, as I understand it, the burden of proof and the preponderance 
of the evidence is an obligation which the employee must sustain, is 
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that not true? I can quote authority by the name of Scott McLeod 
on this point. 

Mr. McLeop. I never thought of this in terms of proof. 

Mr. Hocker. Or of doubt? 

Mr. McLeop. Reasonable doubt is, I think, under our regulations 
resolved in favor of the Government. 

Mr. Hocker. That is correct. Mr. McLeod, you said, as I read 
this article of yours, “If there is reasonable doubt that the employ- 
ment or retention is clearly consistent with the interests of national 
security this doubt should be resolved in favor of the Government.” 

That is your belief; is it not? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. And the question that I am asking you is, do you not 
apply the same criteria in the issuance or nonissuance of passports ? 

Mr. McLeop. No. . 

Mr. Hocker. You do not. That is not what the regulation means? 

Mr. McLeop. Not to me it does not. 

Mr. Hocker. But it does require somebody to prove his case by a 
preponderance of the evidence? 

Mr. McLeop. So far as I am concerned, what this means is that if 
i are going to deny a person a passport you should be convinced 

y a preponderance of information that he should be denied. 

Mr. Hocker. All right. 

Mr. McLeop. Now maybe that is not what it says—I don’t—if I 
had been around when Mr. Fisher wrote these I might have changed 
them. And as I have told you repeatedly, we are studying changes at 
the present time. 

Mr. Hocker. I recommend to you that if the policy of the State 
Department is as you have outlined it, that you clarify it in the 
amended regulations, so that you show who bears the burden of proof. 

Mr. McLeop. I agree with you. And I would like to tell you that 
we are following the policy Pinon just stated now. I do not think 
there is any question about that. 

Mr. Hocker. That is fine. Will you turn to section 51.170, please. 
That is the last one on the Board of Passport Appeals regulation. 

Mr. McLeop. Yes. 

Mr. Hocker. The last sentence says: 

The Board shall take into consideration the inability of the applicant to meet 
information of which he has not been advised, specifically or in detail or to at- 
tack the credibility of confidential informants. 

Is that the way it reads? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Does the Board also, although there is no regulation 
to that effect—does the Board take into account its own inability to 
meet information of which it itself has not been advised specifically 


or in detail or its own inability to attack the credibility of confidential 
informants? 


Mr. McLeop. Yes. 

Mr. Hocker. You understand what I am saying—you have told 
us that there are cases in which you take into consideration anony- 
mous statements, reports which do not disclose the source of the in- 
formation. Is it the policy of the Department that the Board itself 
which, according to the stipulation of the Kamen case, and in your 
testimony, has itself no opportunity to speak to or cross-examine 
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or otherwise evaluate the ultimate informant’s information—is it 
your understanding that the Board of Passport Appeals likewise takes 
that into consideration in determining ¢ 

Mr. McLeop. Yes, sir. I think I ought to point out, though, that 
by the time you get to the Board there is no judgment based on anony- 
mous allegation. By that time it has been investigated and—— 

Mr. Hocker. Investigated by whom—by the FBI you said? 

Mr. McLxop. By the FBI or by the State Department, depending 
upon the nature of the allegation. 

Mr. Hocker. We are talking—of course, the passport appeals 
apply only to Communists, Communist sympathizers, and persons 

out to break the law, is that not r ight ? 

Mr. McLeop. That is right. 

Mr. Hocker. You said in those cases it is the FBI which always 
makes the investigation ? 

Mr. McLeop. The person about to break the law might not be a 
Communist. 

Mr. Hocker. Might not be a Communist. I think that is probably 
true. But the FBI makes these Communist investigations, at least do 
they not? 

Mr. McLexop. Yes, sir, that is right. 

Mr. Hocker. And the FBI reports do not give you the source of 
the confidential information, at least in all cases ? 

Mr. McLeop. Yes, but that is not anonymous. That is just un- 
known to us. I thought you were talking about the man that writes 
in anonymously to the State Department and says, “Joe is a Com- 
munist.” But by the time we get to the Board on this 

Mr. Hocker. I see. 

Mr. McLeop. That matter will have been investigated, and it may 
very well be that we get the FBI report full of names of people who 
say that they have no reason to think this man is a Communist. 

Senator Henninoas. Before you get to the Board then, if I may in- 
terrupt, Mr. McLeod, before you get to the Board no investigation is is 
made, even though the application for a passport may be denied; 
that true? 

Mr. McLxop. No, not exactly. There are investigations made, 
Senator, but all of these applications have got a date of expected 
travel in them, and sometimes you cannot complete the investigation 
by the time the person needs the passport. Everybody is in a hurry. 
No one gets a passport before they need it, as a matter of fact, unless 
they want to make a court case or something of the kind. 

Senator Henninos. If I may ask just one more question, Mr. 
Hocker. 

I understood you to say, Mr. McLeod, that the crux of the issue, to 
use your phrase, is that the State Department wants to give the ap- 
plicant the allegations against him in order that he may refute them; 
is that right ? 

Mr. McLeon. As fully as possible. 

Senator Henninos. In Dr. Pauling’s case, although he made a 
number of applications and was given a number of limited passports 
and denied several times any passport whatsoever, he was not given 
any allegations against him until July 19, 1954, and these efforts, these 
repeated efforts again in 1952—am I in error in that? I see one of 
your counsel shaking his head. 
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Mr. McLeop. I think—(conference)—I think the application made 
in January 1952, at that time these supplemental regulations were not 
effective. They became effective 

Senator Henninos. These are the supplemental regulations that 
came into being after I happened to write the letter to “Senator Wat- 
kins telling him we were going to look into these matters. 

Mr. McLeop. No, no. 

Senator Henninos. After the Shachtman case. 

Mr. McLeop. These are the Acheson regulations of September 1952. 

Senator Hennrnes. The Acheson regulations ? 

Mr. McLxrop. Yes. And as I understand this matter, the denials 
prior to September 1952, were made at the time the Department. oper- 
ated under the theory of discretion and did not have these regulations. 

Senator Hennines. Yes? 

Mr. McLeop. Subsequent to 1952, according to—— 

Senator Henninos. Following 1952—from 1952 to 1954 and more 
specifically to July—was Dr. Pauling given any information as to 
the allegations against him until July of 1954 during that period ? 

Mr. McLxop. Yes, during that period, in May of 1953 he applied 
for a passport and was given a limited passport, and in September 
1953 he was given another limited passport. In December of 1953 
he made an application, and according to my notes, following con- 
ferences between him and Mrs. Shipley he withdrew his application. 
And then in July of 1954 when that application was pending this 
letter was written. I feel from this chronology that that would be the 
first occasion since the supplemental regulations became effective that 
this procedure would be followed. 

Senator Hennrinos. In January 1953 he was denied a passport over 
the telephone when he had to call off his trip; was he not ? 

Mr. McLexop. If he was, there is no— 

Senator Hennings. No record? 

Mr. McLxop. No record of it. 

Senator Henntnos. And he was granted four limited passports 
during that period—during that period of time he did not know why 
he was given only a limited passport; did he? I see counsel again 
remonstrating. I do not want to be unfair about this. I do just 
want the information. If you would like to consult, Mr. McLeod, 
it might be helpful to clarify this. 

Mr. McLeop. Mr. Nicholas, I think, was present during some of 
these conferences, and he is of the opinion that he was advised orally 
of the contents of the file, the basis for the decision. 

Senator Henntnos. He was advised orally ? 

Mr. McLxop. Yes, sir. 

Senator Henntnos. Mr. Nicholas? 

Mr. McLxop. Yes. 

Senator Henntnos. He was advised orally that he was suspected of 
being a “concealed Communist?” We cannot. tell—Mr. Nicholas, of 
course. is not a witness. We would be glad to have you testify. 

Mr. McLrop. Mr. Nicholas says “yes, he was.” How is that? 

Senator Henntnos. All right. We will accept that. 

Of course, you were aware that during some of that period of time 
where he was being charged with following the Communist line that 
he was at the same time ‘being denounced in Pravda and Izvestia as 
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a representative of the capitalistic government or the capitalist world 
represented by the United States—is that not true, or did you have 
such information as that / 

(There was a gg conference. ) 

Mr. McLxrop. Mr. Nicholas advises me that this was an argument he 
engaged in with some Soviet scientists with respect to some scientific 
theory. 

Senator Henninos. That was the theory of Lysenko, the theory of 
resonance as it related to the Lysenko doctrine / 

Mr. McLeop. Mr. Nicholas informs me that the Soviets changed 
their views to conform to his after this argument took place. 

Senator Hennines. They changed what / 

Mr. McLeop. They changed their theory to conform to his after 
the argument took place. 

Mr. Hocker. That is, Russia was following the Pauling line? 

Mr. McLeop, Science triumphs. 

Senator Henninos. Russia began to follow the Pauling line, Mr. 
Hocker says. 

Mr. Hocker. There is one other regulation I wanted to refer to, 
51.163. That says that the passport file, talking about the hearings 
now before the Board—the passport file and any other personnel Gov- 
ernment files shall be considered as part of the evidence in each case 
without testimony or other formality as to its admissibility. Such 
files may not be examined by applicants except the applicant may ex- 
amine his application or any paper which he has submitted in con- 
nection with his application or appeal. 

That is the procedure that is followed ¢ 

Mr. McLeop. Yes, sir. 

Mr. Hocker. I would like, sort of in summary here, to lay this pro- 
cedure that we have been talking about alongside of the procedure 
which is guaranteed by the Bill of Rights in a court trial to see how 
closely this procedure in connection with passport applications con- 
forms to the standards of fair procedure as laid down in the Bill of 
Rights, and I take it that you probably do not have a copy of the Bill 
of Rights as a part of our C onstitution along with you, so I will read 
portions of it to you. 

The fourth amendment says that, “No warrants shall issue”—this 
is a warrant for a search, of course, but it is a warrant just the same— 
“No warrant shall issue but on probable cause supported by oath or 
affirmation.” 

As I understand it, in contrast to that requirement of the bill, these 
procedures are initiated by merely an anonymous letter which can be 
sent in by anyone; is that not so? 

Mr. McLeop. I think we are beating this dog, about the anonymous 
letter, to death, because there is no decision reached on the basis of an 
anonymous letter. It could be started, that is true. 

Senator Hennrnos. Initiated. 

Mr. Hocker. Initiated—it could be started. Amendment 6 says, 
speaking of criminal trials— 


nor shall any person be subject for the same offense to be twice put in jeopardy 
of life or limb. 


Making that analogy, drawing the analogy between jeopardy of life 
or limb and jeopardy of not receiving a passport, this matter can be 
determined over and over and over again by the State Department on 
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successive applications, can it not, and it can be decided one time one 
way, as in the case of Dr. Pauling, and on another occasion quite a 
different way; is that not so? 

Mr. McLeop. Yes. Each decision is made in context of time and 

lace. 
' Mr. Hocker. Then amendment 6 of the Bill of Rights says— 
In all criminal prosecutions the accused shall enjoy the right to a speedy and 
public trial. 

Of course, this is not a criminal prosecution, at least as you interpret 
it, although I understood you to say that the charge that a man is a 

“concealed Communist” is about as strong a charge as you can make 
against him, but certainly a passport applicant has no right to a speedy 
trial and certainly he has no right to a public trial; is that not so? 

Mr. McLeop. Well, I do not believe that administrative determina- 
tion can be called a trial. We try to be just as speedy about it as the 
resources which the Congress makes available to us will permit. So 
far as any right is concerned, these rights that you are reading are 
for criminal trials, as I understand the : sixth amendment. 

Mr. Hocker. I am only drawing the analogy. I am asking you by 
analogue, is it not true that these rights available to a man accused of 
a crime in a criminal court are not available to him, though he may 
be accused of a crime in the Passport Division ? 

Mr. McLeop. I deny that there is an analogy. And we do not ac- 
cuse the people of crimes. We may make serious allegations, but it is 
not a crime. 

Mr. Hocker. All right. In any event, he is not entitled to a public 
trial under this procedure; is he? 

Mr. McLeop. He has no trial under this procedure. He has a hear- 
ing. 

Mr. Hocker. He has a hearing? 

Mr. McLeop. Yes, it is not public. 

Mr. Hocker. With respect to his case—— 

Mr. McLeop. His case. 

Mr. Hocker. Determination of his case with respect to which some- 
body must establish the case by a preponderance of the evidence, he 
has that ? 

Mr. McLeop. He has a hearing: yes, sir. 

Mr. Hocker. But he has no right toa public hearing? 

Mr. McLeop. Not that I know of; no, sir. 

Mr. Hocker. Has he the right to be informed—I am reading now 
from amendment No. 6 has he a right to be informed of the nature 
and cause of the accusation ? 

Mr. McLeop. We endeavor to inform him as fully as possible. 

Mr. Hocker. As fully as you determine you can? 

Mr. McLeop. In the national interest ; yes, sir. 

Mr. Hocker. In the national interest? 

Mr. McLeop. Yes. 

Mr. Hocker. But, of course, he has no right to see the charge, the 

nature of the charges originally brought against him, the FBI report, 
if it be that, or the anonymous letter, if it be that ? 

Mr. McLeop. That is right. 
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Mr. Hocker. Amendment No. 6 also says that he has the right to be 
confronted with the witnesses against him. He has no such right un- 
der the passport procedure ; does he ? 

Mr. McLeop. Not under our administrative procedures. 

Mr. Hocker. Under amendment 6 he has the right to have com- 
pulsory process for obtaining witnesses in his favor. He does not 
have that right? 

Mr. McLeop. No subpena, no, sir—neither does the Government in 
these hearings. 

Mr. Hocker. What is that? 

Mr. McLxop. Neither does the Government in these hearings. 

Mr. Hocker. Under amendment 6 he has the right to have the assis- 
tance of counsel for his defense. He has that right under your pro- 
cedure ; does he not ? 

Mr. McLxrop. Under our hearing; yes, sir. 

Mr. Hocker. Of all of the rights that I have read from the Bill of 
Rights the only one that is accorded, as a matter of right under your 
regulations, and I understand even that you consider the Secretary 
can waive in a case, is the right to have assistance of counsel. 

Mr. McLerop. We consider that the Secretary can waive the appli- 
cant’s 

Mr. Hocker. You consider that the Secretary can waive any of the 
regulations if he wants to? 

Mr. McLeop. They are his regulations; yes, sir. 

Mr. Hocker. That is right. And the only right that is given in the 
regulations which the Secretary can waive of all of those I have 
read from the Bill is the right to have the assistance of counsel; is 
that not right ? 

Mr. McLeop. Yes, sir. 

Mr. Hocker. Thank you very much, Mr. McLeod. 

Senator Henninos. Thank you very much, Mr. McLeod, you and 
Miss Knight and the gentlemen of your staff who have come here to 
give us the benefit of your testimony. 

Mr. McLxop. Thank you, Mr. Chairman, for very courteous treat- 
ment. 

Senator Hennines. Can you get Mr. McLeod back? I might make 
this statement, that I believe in the interest of complete fairness and 
full information, having consulted with counsel, who both agree, that 
the State Department’s letter apprising Dr. Pauling of the allegations 





- against him, some 22 or 24 in number—— 


Mr. Llocxer. Something like 24. 

Senator Henninos. At any rate, the letter of July 19, should be 
made a part of the record in these proceedings. We understand that 
Mr. McLeod, who has just left the stand, has a copy of that letter. 

(There was a short conference. ) 

Senator Hennrnos. It has been concluded that the letter in question 
is the property of Dr. Pauling, and for that reason it will be necessary 
for the committee to clear with Dr. Pauling and obtain his permission 
to put that letter into the record. So we will hold that matter in 
abeyance until we hear from Dr. Pauling thereon. That was an over- 
sight in yesterday’s proceedings. The letter was not made a part of 
the record. 
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(Copies of various letters between Dr. Pauling and the Department 
of State, including the letter of July 19, 1954, are set forth following 
Dr. Pauling’s testimony.) 

(Subsequently, the following letter was received from Mr. McLeod, 
for inclusion in the record :) 


JANUARY 11, 1956. 
Mr. J. D. Escor, 
Staff Member, Subcommittee on Constitutional Rights, 
United States Senate. 

Dear Mr. Escoe: Reference is made to certain questions which were asked 
me when I appeared as a witness before the subcommittee in November 1955. 

Concerning the total number of persons refused passports during the calendar 
years 1953 and 1954, there are no accurate statistics available. Because of the 
lapse of time and change of personnel, it is not possible to even make an intel- 
ligent estimate. As I indicated in my testimony, however, in response to Senator 
Hennings’ question (p. 333), we can only provide accurate figures on the so-called 
subversive cases. Under section 51.135 of the passport regulations which be- 
came effective on August 28, 1952, a total of 29 persons were finally refused 
passports during the calendar years 1954 and 1955; 16 of these refusals were 
in 1954 and, as I previously testified, 13 of them were in calendar 1955. 

With reference to the question as to how many of the 3,900 persons who 
ubandoned their applications did so because of delays in processing their cases 
in the Passport Office, I may state that it is impossible to answer the question. 
However, the bulk of these cases fall within two categories, persons who failed 
to submit the proper photographs or citizenship evidence with their applications 
and employees of governmental organizations who had been tentatively selected 
for overseas work but whose assignments were cancelled prior to the issue 
of the passports. 

The 16 cases to which I referred in my testimony had been pending for various 
periods, but it is not possible to furnish at this time a detailed statement in 
regard thereto. Some .of them were comparatively recent as of the date of 
uiy testimony, but a number were cases which had been refused in prior years 
and reopened by the applicants after the court decisions in the cases of Otto 
Nathan and Max Schachtman. 

Sincerely yours, 
Scorr McLxop, 
Administrator, Bureau of Security and Consular Affairs. 


Senator Hennincs. Now may we proceed with the next witness ? 

Mr. Hocker. If it please the committee, I would like to call as 
the next witness Dr. Arthur Compton of St. Louis. 

Will you come forward, please. 

Senator Hennines. I might say further in clarification that the 
State Department is perfectly willing to give the committee a copy of 
the letter and will do so, but it cannot be made a part of the record 
until the recipient of that letter, to whom the letter belongs, has con- 
sented, and we want to be very careful about observing the right of 
Dr. Pauling to either assent or to deny us the right to make that a 
part of the record. 

It gives me a special pleasure to welcome you, my old, my valued 
friend, to these hearings. 

Mr. Compton. Thank you, Senator. 

Senator HenninGs. We appreciate very much, as busy as you are, 
your having come this distance to give us the benefit of your broad, 
far-reaching experience, and to speak to us today from the high posi- 
tion which you occupy as a distinguished American of many solid and 
substantial achievements. 

Mr. Compton, since we understand that you do in your statement 
refer to certain concrete or substantive matters, and since it has been 
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the policy to ask all witnesses who do so to be sworn, would you ob- 
ject to being sworn before you testify in these proceedings ¢ ‘I know 
you confer upon us, in the country, the favor of so doing, but in order 
to follow the policy we should swear you, and we appreciate your not 
objecting to taking the oath. 

Mr. Compron. I shall do so. 

Senator Henninas. Do you solemnly swear that the testimony you 
are about to give in these proceedings will be the truth, the whole 
truth, and nothing but the truth, so help you God 4 

Mr. Cometon. I do. 


TESTIMONY OF ARTHUR H. COMPTON, WASHINGTON UNIVERSITY, 
ST. LOUIS, MO. 


Mr. Hocker. Dr. Compton, prior to giving us the benefit of your 
ideas on this subject matter I wonder if you would be kind enough to 
identify yourself for the record: tell us, if you please, what your  edu- 
cation has been and a little of the honors that have been bestowed 
upon you, and some of the positions that you have held, both in gov- 
ernment and in education and otherwise. 

Mr. Compton. I was born in Wooster, Ohio, in 1892. I did my 
college work at the College of Wooster. My graduate study at Prince- 
ton University was in the field of physics. 

Sometime later I studied in Cambridge University, England. 

My positions include those of instructor or professor in several uni- 
versities, and a position as engineer with the Westinghouse Electric 
Co. for some years. Most recently I am as of now distinguished service 
professor of natural philosophy at Washington University in St. 
Louis. 

Immediately preceding, from 1945 to 1953, I was chancellor of 
Washington University. Before that, for 22 years, I was professor 
of physics, and, during the latter period, chairman of the division 
of physical sciences at the University of Chicago. 

During that period, in 1941, I was chairman of the National Acad- 
emy of Sciences committee which carried the responsibility for eval- 
uating atomic energy as a military project. It was on the basis of 
the recommendation of that committee that the atomic bomb program 
was undertaken during the war. 

During that war period, from 1942 to 1945, I was the director of 
the plutonium project of the Manhattan division. It was in that proj- 
ect that the first nuclear chain reaction was achieved, and in coopera- 
tion with the Du Pont Co. that the plutonium was produced that went 
into the first atomic bomb. 

My positions in my profession include the presidency at one time 
of the American Physical Society, and the presidency at one time of 
the American Association for the Advancemnt of Sciences. I am 
a member of a number of scientific societies in the United States and in 
foreign countries. 

Mr. Hocker. What degrees have been conferred upon you, Dr. 
Compton? We had a witness yesterday who said he was a doctor of 
philosophy to the 17th degree, I think he said. 

Mr. Compton. I have a bachelor of science degree, a master of arts, 
a doctor of philosophy degree, and really a considerable number of 
honorary degrees of doctor of laws, doctor of science, doctor of humane 
letters, et cetera. 
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Mr. Hocker. What special awards have been given you for your 
work in physics, Dr. Compton ? 

Mr. Compton. I suppose the two that would take most attention 
would be the Nobel prize in physics in 1927, and the Medal for Merit 
of the United States Government in 1945. 

Mr. Hocker. Thank you very much, Dr. Compton. 

I would appreciate it now if you would give us the benefit of your 
thoughts with respect to the impact upon science generally, and upon 
scientists, of the several loyalty security programs. 

Mr. Compton. I havea statement here that I will read, if I may, into 
the record. 

In my testimony I wish to bring out four points: 

1. Screening programs involving political acceptability are inter- 
fering seriously with American participation in international scienti- 
fic conferences. ‘This is retarding to a significant degree the develop- 
ment of science in the United States. 

2. Indiscriminate questioning of the loyalty of scientists is reducing 
(a) the effectiveness of scientists in their work, (0) the willingness of 
scientists to engage in defense research, (c) the number of young 
people entering science as a profession. 

3. The screening programs and accusations of disloyalty are result- 
ing in ignorance regarding matters vital to the nation’s interest. 

4. An impression seems to be widespread that science can best 
strengthen the Nation by directing its prime attention to problems of 
national defense and other matters concerned directly with the Na- 
tion’s welfare. This impression is strengthened by the questioning of 
the loyalty of scientists. The reverse of this impression is true. Ex- 
perience shows that science can best become a national asset by culti- 
vating its search for all knowledge that is relevant to man. 

Because of the sharply rising significance of science as a factor in 
the Nation’s strength, these deleterious effects of screening and ques- 
tioning are matters of vital concern to the Nation. 

I should like to take up the first of these points. 


I. SCREENING PROGRAMS AND INTERNATIONAL SCIENTIFIC CONFERENCES 


(a) Permit me first to show that international conferences play an 
important part in determining a nation’s scientific strength. I shall 
do so by giving examples of effects that I personally have noted of two 
such conferences. One of these was in the United States and the other 
in Europe. 

In 1931 I attended a conference on nuclear physics held at Rome. 
Present were physicists from a score of countries, including Europe, 
Asia, and America. At this conference it became clear that research 
on the nucleus of the atom should lead rapidly to important results. 
One consequence of my attendance at this conference was that I de- 
clined the offer of an important university presidency in order to 
continue my own scientific studies. Thus when World War IT came, 
I was prepared to take active part in the atomic bomb project. If I 
had not attended this conference it is doubtful whether I could have 
participated effectively in this wartime atomic program. Also at this 
international scientific conference in Rome in 1931, Prof. Enrico 
Fermi and I became well acquainted. It was probably in part this 
acquaintance which encouraged Fermi to come to the United States 
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in the autumn of 1938, and it was certainly my acquaintance with him, 
made at that time, which made it possible for us to work together 
effectively toward developing the nuclear chain reaction in Chicago 
in 1942, with all its important consequences. 

In June of 1939 I organized an international scientific congress held 
at the University of Chicago. In attendance were physicists from 
Britain, Germany, Italy, France, and the United States. Recalling 
that in 1939 our prime political concern was that of the rise of fascism, 
it is notable that two of the countries represented were Fascist coun- 
tries. Particularly from the Germans who attended the conference 
the Americans obtained important information regarding their theo- 
retical studies of nuclear fission. We became aware also of the dis- 
tinctive political attitudes of several of our European colleagues. 
The scientific knowledge thus obtained enabled us in the United States 
to proceed more rapidly with our own development of atomic energy, 
and our acquaintance with the ideas of our European colleagues en- 
abled us to anticipate more intelligently what we should expect from 
Europe when a few months later war engulfed that continent. 

In this I have tried to indicate something of the importance that 
comes from the attendance at these scientific international conferences. 

(6) The effect of the political screening tests now applied to scien- 
tists who wish to obtain visas for entering this country presents a 
severe handicap in holding international scientific congresses here. 
I shall cite three examples. 

1. In Geneva, Switzerland, in 1952 I attended an international con- 
ference of scientists and philosophers who were discussing Man Facing 
Science. The interest was such that it was desired to hold a second 
conference on a similar topic. In response to my suggestion that such 
a conference might be held in the United States, there was a chorus 
of objections that it was too difficult to obtain visas. 

2. An international physics conference was held in Glasgow, Scot- 
land, in the summer of 1954. Many of those in attendance expressed 
regret that it was not possible to hold a similar conference in the 
United States because of the difficulty of obtaining visas. 

3. In the autumn of 1954 I organized a conference at St. Louis on 
the subject, Science and Human Responsibility. Attending this con- 
ference were representatives from Britain, Germany, France, India, 
and China. The British and Chinese representatives were persons 
already in this country on visitor’s visas. Because of his previous 
visa difficulties, and in order to avoid international embarrassment, 
I did not invite Prof. Michael Polanyi of the University of Man- 
chester, though he would have contributed substantially to our discus- 
sions and would probably have been willing to come. The German 
delegate, Prof, Werner Heisenberg of Géttingen, made application 
for a visa about 4 months in advance of the date of leaving for the 
conference. When almost at the last moment no favorable response 
had been received, I called the matter sharply to the attention of 
American officials in Washington and in Germany and the visa was 
granted. If I had not had access to special channels there is no doubt 
but that Professor Heisenberg would have been unable to attend. 
His presence was of prime importance to the success of the conference. 

(c) American scientists have been prevented from attending con- 
ferences in other countries by vilthcidion passports permitting them 
to leave the United States. In this regard, Prof. Linus Pauling has 
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already testified before this committee. I will cite that of Prof. Mar- 
tin Kamen, a member of the faculty of Washington University. 

Dr. Martin D. Kamen, associate professor of radiochemistry at 
Washington University, has been invited during the past several years 
to attend international scientific conferences, or to give scientific lec- 
tures, in Australia, Israel, and various countries of Europe. His 
passport was refused, presumably on the basis of questionable loyalty. 
When Dr. Kamen was refused his passport I was chancellor of Wash- 
ington University, and was in a position to have reliable knowledge 
with regard to the loyalty matters with which Kamen was charged. 
This was not only because I was his employer but also because I had 
been associated with him in his wartime research, about which the 
loyalty question was centered. I was not consulted before the con- 
gressional investigation of Kamen was begun. Because of my first- 
hand knowledge of the case, the questions introduced by congressional 
investigation did not cause us at the university to lose our faith in 
Kamen. It was necessary, however, to press the investigation to a 
legal decision in order to clear his reputation from false implications 
of disloyalty. In the meantime, presumably because of the questions, 
his permease: was denied and he was unable to attend the international 
conferences. There is no doubt but this has reduced his own effective- 
ness as an American scientist, as it has also retarded the development 
of science elsewhere. I know of no reasonable basis that ever existed 
for supposing that Martin Kamen’s attendance at such conferences 
would have damaged the interests of the United States. 

The second point that I wish to make is as follows: 


Il. THE INDISCRIMINATE QUESTIONING OF THE LOYALTY OF AMERICAN 
SCIENTISTS IS PRODUCING SEVERAL DELETERIOUS EFFECTS 


(a) As examples of the damaging effect on the work of the scien- 
tists that such questioning produces, I will cite two cases. The first 
is again that of Dr. Martin Kamen. This case is, I believe, properly 
called one of indiscriminate questioning, for had the committee con- 
ducting this investigation asked in advance for our knowledge of him, 
it is doubtful whether the formal questioning would ever ee been 
undertaken. Evidence that the important charges against Kamen 
were unfounded is the court verdict last summer for damages against 
the Washington Times-Herald for publishing statements which they 
based on the accusations made against Kamen by persons associated 
with the investigation. 

Mr. Hocker. May we interrupt for just a moment, Dr. Compton? 
I do not know whether you were aware of this. Yesterday there was 
introduced into evidence a stipulation signed by the attorney for 
Kamen and the attorney for the State Department in connection with 
the passport litigation referred to, in which the State Department, 
through its attorney, admitted that neither the plaintiff nor his counsel 
had ever been apprised—I beg your pardon—that the decision of the 
Department of State was based in part upon reasons and supporting 
information, of which neither the plaintiff nor his counsel had ever 
been apprised by the Department of State, and that except for the 
information supplied by the plaintiff—that is, Kamen—and his wit- 
nesses, neither the Passport Office nor the Board of Passport Appeals, 
nor the Acting Secretary of State, who ultimately denied the appli- 










setae en nace st tt 



























| 








SECURITY AND CONSTITUTIONAL RIGHTS 213 


cation, were informed of the identity of the informants supplying any 
of the information upon which this decision was based. 

It occurred to us that that piece of information might hearten you 
in your support of Professor Kamen. 

r. Compton. I am very glad to hear that statement. I was not 
aware that this statement had been made. Thank you. 

It is impossible to say what advance in his profession Kamen might 
have had if such accusations had not been made. It is possible, how- 
ever, to point to one tangible effect. 

In 1954 the Public Health Service began to cut off grants from in- 
vestigators about whom derogatory information existed in the security 
files. One of the cases was that of Martin Kamen. He had a 3- year 
commitment from the Public Health Service for support of his re- 
search. In 1954 this support had continued for 2 years. It was then 
discontinued. This discontinuance had the effect of removing the 
funds from which an assistant to Professor Kamen was being paid his 
salary. Thus his assistant, Dr. Leo Vernon, lost his position, and the 
work of Kamen was interrupted. Later it was possible to continue 
Kamen’s work by funds from a private source. But in the meantime 
Vernon had left to take another position. 

Following the clarification of Kamen’s loyalty status, he has re- 
ceived a grant from the National Science Foundation in support of 
his research. This is one of the rare cases in which the congressional] 
questioning has been followed up with sufficient determination to clear 
the status of the individual concerned. It was not cleared by the 
congressional investigators themselves. 

As the second example of the effect of indiscriminate questioning of 
the loyalty of scientists I will cite my own experience. In the winter 
of 1952 in Houston, Tex.. I took occasion to spec ak favorably of the 
work of UNESCO. A letter to the editor of a Houston newspaper 
noted that I had been listed as a member of ce rt 1in organizations on 
the Attorney General’s list. The writer thus wished to discount the 
value of my testimony. It appeared that she had received her intor- 
mation from a report published in the Congressional Record which 
contained a list of names presented, I believe, by the Dies committee 
in about 1942. These names were persons reported to have taken part 
in questionable activities. I had learned of this report and had filed 
an affidavit with the Attorney General affirming that to the best of my 
knowledge I had never had any connection with the organizations or 
activities described. Thus presumably I cleared my own record. 

The point is that when a congr essional committee raises publicly the 
question of a person’s loyalty, even though the question may in due 
time be answered to the full satisfaction of those concerned, damage is 
nevertheless done to the individual’s effectiveness. Nor is the re any 
possibility of undoing this damage completely once it has been done. 

Another type of damage that is done by these questionings to the 
effectiveness of the scientists: 

(6.) The question of the loyalty of scientists is one of the factors 
that has tended to make scientific work for the Government unpopular. 
That this is true is largely a statement of my personal judgment. It 
is, however, a judgment in which many of my scientific colleagues 
join. 

Thus Dr. John Manley, when in 1947 he left Washington Univer- 
sity’s department of physics to accept a position at the Los Alamos 
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Scientific Laboratory, told me that he did so to strengthen research in 
an important Government enterprise which was being left weak in 
part because loyalty questionings had made it unacceptable to so 
many of his colleagues. 

I should explain that the scientists’ objection to the loyalty ques- 
tioning is not because they consider themselves disloyal. The objec- 
tion has two main sources: First, unfounded accusations that have 
been made against persons whom the scientists consider loyal; second, 
an impression that the loyalty questions are determined in large ex- 
tent by political considerations in which science should have no part. 

(c.) Questioning concentrated on the loyalty of scientists has in- 
evitably had the etfect of creating the false impression that scientists, 
more than others, are apt to be disloyal to the country. The profes- 
sion of scientific research thus loses its appeal to young men and 
women who are concerned with advancing our Nation’s strength and 
welfare. It is difficult to measure the magnitude of this influence. 
Nevertheless, at this time when science is so important a factor in 
building our strength, it would have been much better for the country’s 
welfare to call attention to the substantial contributions that scientists 
have made to the Nation, rather than to focus public attention on sup- 
posed cases of disloyalty. To the best of my knowledge, not one of the 
supposed cases of disloyalty of American scientists has been estab- 
lished, at least to the extent of a court decision. 

The third main point is as follows: 


Ill, THE SCREENING PROGRAMS HAVE RESULTED IN IGNORANCE WITH REGARD 
TO MATTERS VITAL TO THE NATION’S WELFARE 


That the screening programs have resulted in ignorance with regard 
to matters vital to the Nation’s welfare is illustrated by two examples. 
The first is my discovery in Europe in 1949 of a paper-bound edition 
of a book by Eric Ashby on Soviet science. This book, written by a 
former scientific attaché of the British Embassy in Moscow, had been 
available in Britain and Europe for some years. It dealt with matters 
that it was important for me as head of a major American university 
to know. This information was necessary for guiding the Saree 
ment of our scientific and technological studies. There is no doubt 
but that this book would have had profitable sale in American book- 
stores if it had been available, but its existence had not come to my 
attention. I do not know that this book was specifically prevented 
from admission to the United States by any legislation. But the 
atmosphere, created largely by congressional investigations of these 
matters, was such that its circulation was frowned upon. That this 
was true is indicated by the fact that when I returned to the United 
States, I kept the book hidden from the customs inspectors lest ques- 
tions should be asked. 

Here is one of the reasons why it has been possible for Soviet science 
and technology to take us by surprise with the rapidity of its growth. 

We were restrained from having information that would have kept 
us abreast of what was happening in Russian science and technology. 

A second and even more serious effect of the loyalty questioning 
was explained to me by a junior member of an American consulate in 
Asia. I was talking to him in the winter of 1954, shortly after cer- 
tain respected members of the American foreign diplomatic corps 
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had been removed because of charges of disloyalty. This young man 
told me that he had a wife and children. He said that he was not 
going to report information that might get him in trouble in Wash- 
ington. By this he meant he would not transmit information that was 
distasteful to those who were responsible for conducting investiga- 
tions. I should add at once that I did not see any indication of such 
a cowardly attitude on the part of the more highly placed diplomatic 
officers in our American Foreign Service. But there is no doubt what- 
ever that the effect of the loyalty screenings at that time was to make 
difficult the obaining of reliable information in Washington regarding 
critical matters in the Far East. 
My fourth point is: 


IV. SCIENCE MUST BE OPEN IN ORDER THAT IT SHALL BE STRONG 


A striking example of the weakness that develops when science is 
narrowly confined is shown by what happened in Germany preceding 
World War II. 

During the late 1920’s science in Germany developed until in many 
fields Germany was leading the world. At this stage German science 
had the full support of the Government and of German industry. 
With the coming into power of Hitler and the Nazis there developed 
the concept of “German” science as opposed to “Jewish” science. “Ger- 
man” science was described as that directed toward the strengthening 
of Germany. “Jewish” science, by contrast, was that directed toward 
universal understanding and hence of equal value to all nations. The 
immediate effect was to develop German technology, especially in the 
field of conventional weapons. Already by 1939, however, the strength 
of general science in Germany had fallen to such a low ebb that in the 
new fields of electronics and atomic energy Germany could not match 
Britain and the United States. Within less than 10 years the im- 
portance of these new and unforeseen scientific developments had be- 
come so great as to be of determining influence in World War II. 

It is those scientists who are searching for basic knowledge who are 
perhaps contributing most to the strength of the American Nation. 
Their science is itself independent of national boundaries. The ex- 
perience of World Wars I and II shows that in times of national 
danger these scientists have been among the first to see the danger and 
to rally to the Nation’s defense. 

I should like to conclude by stating as clearly as I can why I con- 
sider the screening of programs and the publicized investigations of 
loyalty as they have been conducted in recent years damaging to the 
true security of the Nation. 

The survival of our American way of life depends most importantly 
upon whether we can grow in strength more rapidly than our rivals. 

At present the free world and the Communist world are approxi- 
mately equally matched as to military strength. The economic ex- 
perience of the free world is at present considerably superior, but that 
of the Communist world is growing rapidly. 

It is clear that our relative standings a generation hence will de- 
pend upon which social order can develop more rapidly. In this con- 
test it is new ideas and the development of vigorous initiative that are 
our chief hope. 
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The great danger from inquisitions and restrictions on freedom of 
travel and exchange of ideas is that they retard the development of 
original ideas and dampen the initiative of those who would put 
such ideas into effect. . 

The safety and health of the free world, accordingly, depends upon 
the encouragement, not the restriction, of those on whom this growth 
of strength depends. 

Thank you for letting me make this statement. 

Senator Hennines. Thank you very much, Dr. Compton. 

Mr. Hocker, have you any questions to ask at this time ? 

Mr. Hocker. I have not. In think your statement is complete and 
very thought-provoking. I might say copies of Dr. Compton’s ad- 
dress are being prepared in mimeograph form for distribution, and 
we expect to have them available after the noon recess. 

We are most appreciative, Dr. Compton, for your great contribution 
to this hearing. 

Mr. Compton. Thank you. 

Senator Henninos. I was about to make the same observation. 
Your statement is so comprehensive, so lucid, and so complete that I 
cannot conceive of any further development by questioning that would 
be of any benefit. You said it all, and said it beautifully, as you always 
do. | 

Mr. Compron. Thank you. 

Senator Henninos. We are most grateful to you. I happen to know 
myself how very busy you are, and of the many demands upon your 
time, and the zeal with which you devote and delegate yourself to 
anything for which you assume responsibility and which becomes your 
charge. We are most grateful indeed, the committee and the Senate, 
for your having come here today to give us the benefit of your wisdom 
and your experience in your testimony. 

Thank you very much again. 

Mr. Compton. Thank you. 

Senator Henninos. The hour has arrived when we generally take 
our midday recess, 12:20. We will then rise and reconvene at 2 o’clock 
this afternoon. 

(Whereupon, at 12:20 p. m., the subcommittee recessed, to resume at 
2p. m., the same day.) 


AFTERNOON SESSION 


Senator Henninos. The committee will please come to order. 

Call the next witness if you will. 

Mr. Hocker. Mr. Herbert E. Gaston, will you please take the wit- 
ness chair and be sworn, please, sir. 

Senator Hennines. Do you solemnly swear that the testimony you 
are about to give in these proceedings will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Gaston. I do. 

Senator Hennrnos. Thank you, sir. 


TESTIMONY OF HERBERT E. GASTON, FORMER MEMBER, PRESI- 
DENT’S ADVISORY COMMITTEE ON EMPLOYEE LOYALTY 


Senator Henntnes. Will you state your name, Mr. Gaston? 
Mr. Gaston. Herbert E. Gaston. 
Mr. Hocker. Where do you live, Mr. Gaston ? 
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Mr. Gaston. I live in Santa Monica, Calif. 

Mr. Hocker. Can you tell me briefly what your education and occu- 
pations were prior to Government service ? 

Mr. Gaston. Yes, sir. 

I was educated in the common schools and attended the University 
of Washington for a year, and the University of Chicago for 2 years. 
After that for 26 years I worked almost entirely at one phase or an- 
other of the newspaper business. My last employment was with The 
World in New York, ending in February 1931. 

Following that, 1 worked 2 years for the State of New York as 
secretary and then as deputy commissioner of the conservation de- 
partment and then, after that, from 1933 on, I held various Govern 
ment jobs including Assistant Secretary of the Treasury and Vice 
Chairman and Chairman of the Export-Import Bank of Washington. 

Mr. Hocker. In 1942, you were given a special job in connection 
with Government employment; is that correct ? 

Mr. Gaston. That’s correct, sir. 

Mr. Hocker. What position ? 

Mr. Gaston. I was appointed by Attorney General Biddle, a mem- 
ber of an Advisory Committee on employee investigations which were 
then being conducted by the FBI in compliance with various acts of 
Congress. 

Mr. Hocker. What was the investigation particularly devoted to, 
loyalty ? 

Mr. Gaston. As to employee loyalty, as to membership in organiza- 
tions that were considered to be subversive. 

Mr. Hocker. What was the name of that committee? 

Mr. Gaston. It was the Advisory Committee on Employee Inves- 
tigations. <A similar committee was created by President Roosevelt 
later on in that year and we had substantially the same functions ex- 
cept that we were charged with distributing reports to the various 
agencies and advising them on the disposition of the reports. The 
name of that committee was the Committee on Employee Investiga- 
tions. I was elected the Chairman of it. 

Mr. Hocker. -You served as the Chairman of that Committee ? 

Mr. Gaston. I did, sir. 

Mr. Hocker. For how long a period ¢ 

Mr. Gaston. Until the dissolution of the Committee which came 
with President Truman’s Executive order creating the new setup in- 
cluding the Loyalty Review Board. 

Mr. Hocker. I see. 

Mr. Gaston, in connection with the hearings of this Committee, did 
you prepare a brief statement with respect to the operations of the 
program, which your Committee operated ? 

Mr. Gaston. I did. 

Mr. Hocker. Can you give us that statement now, please? 

Mr. Gaston. Yes. 

In February of 1942, I was appointed by Attorney General Biddle 
to be a member of an Interdepartmental Committee to advise depart- 
ment personnel, officers, and loyalty boards concerned with charges and 
reports affecting the loyalty of employees. 

At the first meeting of this Committee, it was suggested that the 
Committee class as subversive a group of organizations as to which 
reports had been made available to the committee by the Attorney 
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General. I regarded this as an improper procedure since the Com- 
mittee had made no investigation on its own account, and a finding of 
this sort appeared to be judicial or quasi-judicial in nature. Subse- 
quently, the Committee sent out the Attorney General’s report on the 
organizations—eleven in all—with the notation— 

the following statement does not purport to be a complete report on the organ- 
ization named. It is intended only to acquaint you without undue burden of 
detail, with the nature of the evidence which has appeared to warrant an inves- 
tigation of charges of participation. It is assumed that each employee’s case will 
be decided on all the facts presented in the report of the FBI and elicited, where 
a hearing is ordered, by the Board before which the employee is given an op- 
portunity to appear. 

Mr. Hocker. In other words, as I understand that statement, that 
was a caveat which you sent to the departments ? 

Mr. Gaston. That is true. We sent out the reports textually as fur- 
nished to us by the Attorney General, by the Department of Justice, 
with this notation on them that they were for their advice and were 
not a declaration of classification of these organizations. 

Mr. Hocker. In other words, that was not to be conclusive upon 
Government departments. 

Mr. Gaston. That was not to be conclusive upon them, that’s true. 
This memorandum was intended for the heads of the departments 
and agencies of the Government. 

Subsequently, an additional list was circulated of organizations as 
to which the Committee was prepared to supply data. 

At no time did this Committee or its successor Committee appointed 
by the President through Executive Order No. 9300 of February 12, 
1943, declare any organization to be subversive, but if it did circulate 
information obtained from the Attorney General’s Office that the 
Communist Party, the German-American Bund, and certain unnamed 
organizations to which inquiry was to be made individually were to 
be regarded as subversive. 

Much later, in 1946 and 1947, Attorney General Clark gave out to 
the newspapers an extensive list of organizations which he said he 
had declared to be subversive. The names had not previously been 
submitted to the Interdepartmental Committee. 

Mr. Hocker. And, of course, this list did not carry the same caveat 
that yours did? 

Mr. Gaston. No, we had not seen this. 

My opinion continues to be that the classification as “subversive” 
of organizations which do not publicly admit any such intent is a 
judicial function which ought to be exercised only by a court.or by 2 
board having quasi-judicial powers and following recognized judi- 
cial procedure, including recognition of the right to a defense appear- 
ance. 

There is no doubt that many organizations having professedly in- 
nocent purposes have been deeply infiltrated by Communists but 
membership in such organizations should not be taken as conclusive 
evidence of intent to overthrow or contribute to overthrowing Gov- 
ernment in the United States by force and violence. A conclusion of 
that kind would seem to require certain evidence of the associations 
and of the intent of the individual. 

The pretense to judicial powers by administrative and investiga- 
tive officers of the Government reflects an unbecoming and dangerous 
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lack of confidence in the American system, one which I think can lead 
to grave tyranny. I do not think we need Russian or Fascist types 
of coercion to preserve confidence in the American system. I think 
they can be seriously harmful. 

Mr. Hocker. Mr. Gaston, do I understand that you feel it is a mis- 
take for the same agency which has the responsibility for initiating 
the determination of whether or not an organization is subversive to 
be the agency which makes the determination as to that issue? 

Mr. Gastron. I think that is a correct statement of my view; yes, 
sir. 

Mr. Hocker. And that, as you understand it, is the present state of 
the operation of the program ? 

Mr. Gaston. That is. 

Mr. Hocker. Now, Mr. Gaston, as the operations program developed 
during your period of Government service, in this responsible posi- 
tion, did you have occasion to make a personal report to the Presi- 
dent’s Committee on this subject? 

Mr. Gaston. I did make a report when the temporary Committee 
was created by the President to consider the whole question of what 
should be the future action in loyalty cases. I first made a personal 
appearance before the Committee and later I submitted a report. 

Mr. Hocker. Has that report ever been published ? 

Mr. Gaston. So far as I know, it hasn’t been published. 

Mr. Hocker. You have a copy of it in your own personal files? 

Mr. Gaston. I havea copy of it here; yes, sir. 

Mr. Hocker. Can you tell me when that report was made, that 
written report, to them ? 

Mr. Gastron. I think it was made in the winter of 1946-47, late 
1946 or early 1947. 

Mr. Hocker. You do not have the exact date? 

Mr. Gastron. I do not have the exact date, no, sir. 

Mr. Hocker. Will you take that out of your files, please, Mr. Gas- 
ton, and let the court reporter mark it. 

Mr. Gaston. Yes, sir, I will do that. 


(The document referred to was marked “Committee Exhibit No. 4 
and is as follows:) 


A STATEMENT TO ACCOMPANY THE REPORT TO THE PRESIDENT BY His COMMITTEE 
ON LOYALTY BY HERBERT FE. GASTON, CHAIRMAN OF THE INTERDEPARTMENTAL 


COMMITTEE ON EMPLOYEE INVESTIGATIONS, CREATED BY EXECUTIVE ORDER 
No. 9300 


It is of the greatest importance that employees of the United States Govern- 
ment be citizens who are thoroughly loyal, capable, and zealous for good Govern- 
ment. The responsibility for selecting employees of this character from among 
candidates for employment and excluding all others is the responsibility both 
of the Civil Service Commission and of the heads of the agencies that are to 
employ them. All who hold such responsibility must be alert to screen out the 
subversive, the dishonest, the incompetent, and the unambitious. Examinations 
and investigations intended to exclude advocates of violent revolution from em- 
ployment by a Government they would overthrow are essential, but they need 
to be conducted with extreme care and wisdom lest they should have the effect 
of setting up bars against the employment of those who conscientiously advocate 
constitutional and peaceful changes in forms or methods of Government. To 
give a screening agency power to refuse candidates or to an investigating agency 
power to exclude from Federal service those who merely hold political views 
not consonant with those of the examiners and investigators would be to set up 
an intolerable tyranny comparable to that of the systems of Government which 
we, as advocates of democracy and liberty, most strongly condemn. No screen- 
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ing or selecting agency should ever be given the power to bar citizens from service 
to their Government because of their political ideas. That is the way to totali- 
tarianism and despotism. This is a matter wholly apart from the reasonable 
freedom that naturally belongs to the Executive and to the heads of governmental 
departments and agencies to select employees sympathetic to and zealous for 
the governmental ideas and plans of the existing administration. This is a mat- 
ter, not of a minimum standard of conformity, but of high political policy. 

The past several years have seen a determined effort to confuse these matters 
and to attempt to coerce agencies of the Government into enforcing unlawfully 
standards of employment based on condemnation of political ideas. This is a 
dangerous trend, in my opinion far more dangerous than the slackness and ig- 
norance that might permit the employment of a few advocates of revolution. 

For nearly 5 years as a member and a chairman of committees charged with 
the responsibility of advising agencies of the Government on the disposition of 
charges of subversive advocacy or membership in revolutionary organizations, 
I have been concerned with this question of the loyalty of the Federal employees 
and the possible danger to our Government through the occasional employment 
of such persons. My observations in that capacity lead to these conclusions : 

1. The Government of the United States stands in no danger of violent revo- 
lution in the foreseeable future. 

2. This is because its form and system of Government and the conditions of 
life within its borders are generally more satisfactory to its citizens than those 
of any other nation. 

38. We are not likely to be in danger of revolution so long as this condition 
remains and so long as it is lawful for anyone to express his political ideas freely 
and to advocate peaceful change and evolution. 

4. Some advocates of violent revolution have been discovered in the employ of 
the Federal Government. Their employment is illegal and where discovered 
they have been dismissed as they should have been. 

5. Employing agencies should be alert to discover and to eliminate from the 
Federal service any who advocate violent revolution or belong to organizations 
which do so. Extreme care must be taken, however, not to permit investigations 
of subversiveness to degenerate—as in some cases they have—into punitive and 
harassing activities against thoroughly loyal and conscientious public servants. 

6. The few cases of employment of persons who have been found to be mem- 
bers of organizations adjudged to be subversive have never presented any sub- 
stantial danger to our Government; danger, that is, of revolution or even the 
increase of revolutionary beliefs or advocacy. 

7. Such harm as has been done by the employment of these persons probably 
consists mainly of slovenly service and the harming of the morale of public em- 
ployees through inattention to duty and the wasting of time and public funds. 

8. The employment of such persons, however, involves some undoubted risk 
of actual treasonable activities at critical times and this makes urgently neces- 
sary, not only their elimination but a general watch against the danger of simi- 
lar unfaithfulness by others. This is a problem for an alert counterintelligence 
service, since it has no direct connection with advocacy of revolution and since 
treasonable activities may and usually do have other and quite different actu- 
atine causes—as experience has shown. 

9. It is my opinion that an advisory board or board of review for insuring ade- 
quate and fair procedure in considering charges of subversive membership and 
advocacy should exist. It might be well to have two boards, one for advice and 
coordination, and another to sit as a court of review. The latter could appro- 
priately be composed of persons of judicial experience who would serve part time 
by holding oceasional hearings for review of accumulated cases. 

1. The Civil Service Commission ought to be permitted to bar citizens from 
Federal employment on account of mere suspicion of disloyalty or at any time 
on account of political beliefs. Refrvsal to employ on account of beliefs and ideas 
is a function that should be left with the heads of the employing agencies and it 
shon'd not go to the extent of a denial of a place on the lists of the employable. 
Charges that relate to political heliefs or are mere suspicions should not be the 
basis for any action by the Civil Service Commission more grave than mere cita- 
tion to the employing agency. 


Mr. Hocker. Because the eommittee feels that this is a most im- 


portant communication, Mr. Gaston, I am going to take the liberty of 


resdine it directly into the record, and ask you if I have read it 
correctly. 
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Mr. Gaston. Very well, sir. 

Mr. Hocker. This is the only copy that you have, I take it? 
Mr. Gasron. That is the only one that I have in my possession. 
Mr. Hocker. It reads as follows: 


A STATEMENT TO ACCOMPANY THE REPORT TO THE PRESIDENT BY His COMMITTEE 
ON LOYALTY BY HERBERT E. GASTON, CHAIRMAN OF THE INTERDEPARTMENTAL 
COMMITTEE ON EMPLOYEE INVESTIGATIONS, CREATED BY EXECUTIVE ORDER No, 
9300 


It is of the greatest importance that employees of the United States Govern- 

ment be citizens who are thoroughly loyal, capable and zealous for good govern- 
ment. The responsibility for selecting employees of this character from among 
candidates for employment and excluding all others is the responsibility both 
of the Civil Service Commission and of the heads of the agencies that are to 
employ them. All who hold such responsibility must be alert to screen out the 
subversive, the dishonest, the incompetent and the unambitious. Examinations 
and investigations intended to exclude advocates of violent revolution from 
employment by a Government they would overthrow are essential, but they need 
to be conducted with extreme care and wisdom lest they should have the effect 
of setting up bars against the employment of those who conscientiously advocate 
constitutional and peaceful changes in forms or methods of government. To give 
a screening agency power to refuse candidates or to an investigating agency 
power to exclude from the Federal service those who merely hold political views 
not consonant with those of the examiners and investigators would be to set 
up an intolerable tyranny comparable to that of the systems of government which 
we, aS advocates of democracy and liberty, most strongly condemn. No screening 
or selecting agency should ever be given to power to bar citizens from service 
to their Government because of their political ideas. That is the way to totali- 
tarianism and despotism. This is a matter wholly apart from the reasonable 
freedom that naturally belongs to the executive and to the heads of governmental 
departments and agencies to select employees sympathetic to and zealous for 
the governmental ideals and plans of the existing administration. This is a 
matter, not of a minimum standard of conformity, but of high political policy. 

The past several years have seen a determined effort to confuse these matters 
and to attempt to coerce agencies of the Government into enforcing unlawfully 
standards of employment based on condemnation of political ideas. This is a 
dangerous trend, in my opinion far more dangerous than the slackness and 
ignorance that might permit the employment of a few advocates of revolution. 

For nearly 5 years as a member and a chairman of committees charged with 
the responsibility of advising agencies of the Government on the disposition of 
charges of subversive advocacy or membership in revolutionary organizations, 
I have been concerned with this question of the loyalty of the Federal employees 
and the possible danger to our Government through the occasional employment 
of such persons. My observation in that capacity lead to these conclusions: 

1. The Government of the United States stands in no danger of violent revolu- 
tion in the foreseeable future. 

2. This is because its form and system of government and the conditions of 
life within its borders are generally more ees to its citizens than those 
of any other nation. 

3. We are not likely to be in danger of revolution so long as this condition 
remains and so long as it is lawful for anyone to express his political ideas freely 
and to advocate peaceful change and evolution. 

4. Some advocates of violent revolution have been discovered in the employ of 
the Federal Government. Their employment is illegal and where discovered they 
have been dismissed as they should have been. 

5. Employing agencies should be alert to discover and to eliminate from the 
Federal service any who advocate violent revolution or belong to organizations 
which do so. Extreme care must be taken, however, not to permit investigations 
of subversiveness to degenerate—as in some cases they have—into punitive and 
harassing activities against thoroughly loyal and conscientious public servants. 

6. The few cases of employment of persons who have been found to be mem- 
bers of organizations adjudged to be subversive have never presented any sub- 
stantial danger to our Government; danger, that is, of revolution or even the 
increase of revolutionary beliefs or advocacy. 
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7. Such harm as has been done by the employment of these persons probably 
consists mainly of slovenly service and the harming of the morale of public 
employees through inattention to duty and the wasting of time and public funds. 

8. The employment of such persons, however, involves some undoubted risk 
of actual treasonable activities at critical times and this makes urgently neces- 
sary, not only their elimination but a general watch against the danger of similar 
unfaithfulness by others. This is a problem for an alert counter-intelligence serv- 
ice, since it has no direct connection with advocacy of revolution and since treason- 
able activities may and usually do have other and quite different actuating 
causes—as experience has shown. 


9. It is my opinion that an advisory board or board of review for ensuring 
adequate and fair procedure in considering charges of subversive membership 
and advocacy should exist. It might be well to have two boards, one for advice 
and coordination, and another to sit as a court of review. The latter could appro- 
priately be composed of persons of judicial experience who would serve part time 
by holding occasional hearings for review of accumulated cases. 

10. The Civil Service Commission ought not to be permitted to bar citizens 
from Federal employment on account of mere suspicion of disloyalty or at any 
time on account of political beliefs. Refusal to employ on account of beliefs and 
ideas is a function that should be left with the heads of the employing agencies 
and it should not go to the extent of denial of a place on the lists of the employ- 
able. Charges that relate to political beliefs or are mere suspicions should not 
be the basis for any action by the Civil Service Commission more grave than 
mere citation to the employing agency. 

Is that the report that you made? 

Mr. Gastron. That is the report that I made; yes, sir. 

Mr. Hocker. Do the ideas expressed in it represent your views? 

Mr. Gaston. They still represent my views; yes, sir. 

Mr. Hocker. Do the views that you expressed in this memorandum 
in the early part of 1947 or the latter part of 1946, appear to have been 
justified by the development of the program since that time ? 

Mr. Gaston. Yes; they do. 

Senator Henninos. I understand, Mr. Gaston, that this report, 
which is indeed an excellent one in my own opinion, was never pub- 
lished, is that true? 

Mr. Gasron. I don’t know that it was published. I never have seen 
it published anywhere. It was, I believe, submitted, as I suggested, 
with the report of the—— 

Senator Henninos. If it was not published as I have been informed 
is the case, you do not know why it was not published ? 

Mr. Gaston. Apparently, someone in an editorial position decided 
it was not worthy of publication. 

Mr. Hocker. The caption of the report, Mr. Gaston, says: “A State- 
ment To Accompany the Report to the President by his Committee on 
Loyalty.” 

Mr. Gaston. Yes; this was not a part of the report. 

Mr. Hocker. But it was to accompany it ? 

Mr. Gaston. It was; that was my intent. 

Mr. Hocker. But it was never published as part of the published 
report ? 

Mr. Gaston. I think not. 

Senator Hennrnes. You do not know whether it actually accom- 
panied the report or not, do you? 

Mr. Gaston. I am inclined to think it did, because I was told that 
Mr. Biddle, seeking a copy of this statement of mine, was not able to 
tind it until he found it in the Department files together with the re- 
port. He could have had a copy from me but he didn’t know it. 
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Senator Henninos. You do tell us, Mr. Gaston, that you, as the 
author of this statement on behalf of the Committee on Loyalty, now 
have the conviction that the principles which you mentioned here have 
been subjected to some departure since the program was instituted ¢ 

Mr. Gaston. I think so; yes. 

We, in our committee, followed what it thought a pretty secure, 
sound basis of judgment which related to findings, was related directly 
to findings, by committees of Congress or prosecutions undertaken. I 
felt at the time that any departure from that basis of determining 
loyalty by membership in actual subversive organizations known to 
advocate the overthrow of the Government of the United States, and 
personal advocacy of the overthrow of the Government of the United 
States—any departure from that basis would get us into a morass of 
difficulties. It was very difficult to draw a line and I think that has 
proven to be true. 

Senator Henninos. Mr. Gaston, you have indeed a very distin- 
guished career of public service, and we are grateful to you for coming 
here today and giving us the benefit of your views and to aid in the 
work of this committee. 

Thank you very much, Mr. Gaston. 

Mr. Gastron. Thank you very much. Is that all, Mr. Chairman ? 

Senator Henninos. That is all, Mr. Gaston, unless counsel has any 
further questions. 

Mr. Hocker. May I retain the reports for duplication and then 
return them to you? 

Mr. Gaston. Yes, you may. 

Senator Henninos. Your next witness, Mr. Hocker. 

Mr. Hocker. I would like to call Mr. Ralph S. Brown, Jr., please. 


TESTIMONY OF RALPH S. BROWN, JR., PROFESSOR OF LAW, YALE 
UNIVERSITY 


Mr. Brown. I don’t think I need to be sworn in connection with my 
testimony, but I am perfectly willing to—— 

Mr. Hocker. I think it may be just as well, Mr. Brown. 

Senator Hennines. Do you solemnly swear that the testimony you 
are about to give in connection with the present hearings will be the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Brown. I do. 

Mr. Hocker. Will you state your name, Mr. Brown? 

Mr. Brown. My name is Ralph S. Brown, Jr. I am professor of 
law at Yale University. 

Mr. Hocker. Have you recently been making a study of applica- 
tions of the loyalty security program as they affect employment, both 
in the Government and in public? 

Mr. Brown. Yes, sir; 1 have. I have been studying the operation of 
the programs for several years now, working toward a book which, 
unhappily, is not yet complete, but in the course of those studies I 
have published a number of articles and papers in such journals as the 
American Bar Association Journal, the Chicago Law Review, Yale 
Law Journal, Bulletin of the Atomic Scientists, and other journals of 
that character. 
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In the course of that work I have had considerable occasion to study 
the question of the use of lists of subversive organizations, of which 
Mr. Gaston was just speaking. 

Mr. Hocker. Can you tell us whether the use of such lists in loyalty 
and security programs are the chief use to which they are put? 

Mr. Brown. I would suppose that that is the most important use at 
the present time. We will come, if it is agreeable with you, we will 
come to some of the other uses a little later on. 

Would it be appropriate if I started now with some description of 
the best known of these lists ? 


Mr. Hocker. If you please. At the moment, tell us what the lists 
are. 

Mr. Brown. The best known is what is called the Attorney General’s 
list ; that is the list that Mr. Gaston referred to as having been promul- 
gated at the time of the Truman loyalty program. Executive Order 


No. 9835, which began that program, directed the Department of Jus- 
tice, and I am now quoting— 


to furnish the name of each domestic, foreign or domestic organization, associa- 
tion, movement, group, or combination of persons which the Attorney General, 
after appropriate investigation and determination, designates as totalitarian, 
Fascist, Communist, or subversive, or having adopted a policy of advocating or 
approving the commission of acts of force or violence to deny others their rights 
under the Constitution of the United States. 


In accordance with that directive, the Attorney General did publish, 
as we know, such a list, and with many changes in form that list is 
still with us. 

At first, the various organizations were classified under the different 
headings called for by the Executive order, such as Communists or 
totalitarian, and so forth. But when the list was reissued 

Mr. Hocker. Excuse me. Some of the organizations were listed 
under more than one heading; is that not correct ? 

Mr. Brown. That’s correct. 

Mr. Hocker. For example, the Communist Party was listed under 
three headings ? 

Mr. Brown. I don’t recall precisely but it well might have been. 

Mr. Hocker. All right, excuse me. 

Mr. Brown. That’s all right. The list was reissued after the pres- 
ent security program was instituted in 1953. At that time, for some 
reason I don’t know, the subclassifications were abandoned so the list 
now consists simply of a long string of names of organizations with- 
out any indication at all of what their subversive or totalitarian char- 
acter is. 

Mr. Hocker. Excuse me. That means, then, that it is impossible to 
tell from the presently published list whether an organization is con- 
sidered to be Fascist or Communist or totalitarian or subversive or 
just generally having a policy of advocating or approving the com- 
mission of acts of violence ? 

Mr. Brown. I think that is correct. I suppose there are a few or- 
ganizations which, as a matter of common knowledge, we might 
suppose fall under one category or in another, but there is nothing 
in the list itself to indicate that. 

Mr. Hocker. When was the last publication of the list ? 
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Mr. Brown. Well, there have been occasional additions to it and 
1 am sorry I can’t tell you offhand when the last group of additions 
were made. I think it was at the end of 1954. 

Since that time I do not know of any recent additions and at that 
time the total number of organizations on the list stood at about 280, 
but of those a great many were defunct. They represented Japanese 
organizations at the beginning of World War II or very short-lived 
committees for one purpose or another which, so far as I know, no 
longer have any existence. 

Mr. Hocker. In connection with that matter, did you know that just 
this fall the Attorney General had modified the list when the matter of 
Shinto temples was called to his attention, following the opinion 
some 5 years ago by the United States district court declaring that 
Shinto temples ¢ as such were not a subversive organization. 

Mr. Brown. No, I missed that. I wasn’t aware of that. 

Mr. Hocker. We wrote him about that and this falt he modified the 
list to show that Shinto temples, only those who are members of Shinto 
temples prior to the date of the adjudication, as I recall 

Mr. Brown. That must be a great relief to the Shintoists in this 





—. 
ocKErR. The only purpose of the illustration is 

Senator Henninos. To both of them, Professor Brown. 

Mr. Hocker. The only significance of the remark is to show the fact 
that it is not revised, even in the face of a court order, 

Mr. Brown. Apparently not; no. 

Mr. Hocker. By whom was the list compiled, Mr. Brown ? 

Mr. Brown. We don’t have any detailed information on that. Ini- 
tially, the then Attorney General Clark stated he had a large group of 
lawyers working for a long time to get the information on which the 
list was based, but there were no formal proceedings of any sort. 

Now, the methods by which, whatever those methods were by which 
the list was compiled, were tr ied in the case which went to the Supreme 
Court in 1951 or thereabouts. It is in 341 United States Reports. 
That is the case of the Joint Anti-Fascist Refugee Committee v. Mc- 
Grath. There a majority of the Court held that a listed organization 
did have legal standing to complain if, as there alleged, the list had 
been arbitrarily compiled. In that case 

Mr. Hocker. Excuse me. The Attorney General took the position 
in that litigation that there wasn’t any right on the part of the listed 
organization to complain about the listing ¢ 

Mr. Brown. No standing. He said the organization, it was just 
a list, after all, which didn’t have any legal consequence, and the 
organization had no standing, but a majority of the Court disagreed 
with that contention. 

Mr. Hocker. What is the nature of the order ? 

Mr. Brown. Well, I can’t tell you precisely. Simply remanded for 
further proceedings. Those proceedings went on for some time in the 
lower courts and I think I recall seeing somewhere recently that that 
particular proceeding was finally dropped. The committee is no longer 
in existence and the whole thing was given up. 

But I think as a result, I think it can be fairly stated as a result 
of the suggestions contained in the Supreme Court opinion that in 
connection with the new program in 1953 the Attorney General did 
then prescribe some formal procedures. 
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Mr. Hocker. What is the procedure that was prescribed ¢ 

Mr. Brown. Just summarily: the Attorney General first announces 
that he proposes to put a certain organization or group of organiza- 
tions on the list and then the organization has the opportunity to sub- 
mit information about itself and to ask for a hearing. 

However, these things sometimes move rather slowly as we all know 
so that, although the new procedures were announced in 1953, it was 
only in August of this year, so far as I know, that the first hearing 
under the new procedure was actually held. 

Now, there will almost certainly be further litigation concerning the 
effectiveness of those procedures and whether they are adequate to 
meet the requirements, whatever requirements the court may see {it 
to impose. 

Mr. Hocker. Do you know which organization it was that was in- 
volved in the hearing this summer ? 

Mr. Brown. Wait a minute. I did until you asked me. Now it has 
slipped my mind. 

Mr. Hocker. Was it the Independent Socialist League ? 

Mr. Brown. The Independent Socialist League, which involved the 
organization that tac enon was—the Schachtman passport case. 

Mr. Hocker. Is that the organization that complained that it had 
attempted to respond within, what was the time limitation, thirty days 
after the announcement of the opportunity ? 

Mr. Brown. I think so, yes. 

Mr. Hocker. And they claimed that they responded within 30 days 
and the Attorney General had initially held that their request was in- 
sufficient and therefore no hearing could be held, is that the extent of 
it? 

Mr. Brown. I am not sure about that. You are probably better in- 
formed about it than I am. 

Mr. Hocker. How was the list used in the conduct of security cases, 
Mr. Brown ? 

Mr. Brown. The curious thing is that Executive Order 10450, which 
is the one that civilian employees operate under, does not refer to the 
list specifically as the loyalty order did; but it does have a paragraph 
which makes some reference to organizations of the type which are on 
the list as grounds for dismissal. Furthermore, another curious thing 
is that it is not formally clear, it is not altogether clear from the De- 
partment regulations exactly what weight is to be given to member- 
ship in a listed organization. The hearing boards, in the general in- 
structions put out by them, I think the Civil Service Commission, are 
instructed to give consideration to the employee’s statement of his rea- 
sons for joining such an organization and to give weight to the em- 
loyee’s statement of his understanding of the organization’s purposes. 

ut now, as a practical matter, I think students of the programs have 
very little doubt that membership in an organization which is on the 
Attorney General’s list carries great weight in the administration of 
the program. 

Allegations of such membership occur very frequently in charges 
- that come to the attention of students of the programs. I think I 
would go further and say that the list and related lists I will have 
something to say about a little later on are in a sense the foundation 
of the program because the two chief classes of charges in the pro- 
grams are organizational memberships and personal associations. But 
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the personal associations in turn usually go back to the fact that the 
person that you are charging with having associated with is himself 
a member of some organization on the list or has a brother-in-law 
who is a member of such an organization, and so forth. So eventually 
you tend to get back to this rather mixed group of listed organizations. 

Mr. Hocker. Of course, for what is called security reasons, the basis 
of the determinations by the departments are not available to such a 
student as you? 

Mr. Brown. No, sir, we have to go on the basis of what we can learn 
from employees and their counsel and so forth. 

Mr. Hocker. Usually, the basis of the decision is not made available 
to the employee or his counsel. 

Mr. Brown. No, sir, it is not. It was, I gather, by inadvertence 
made available to the employees in the well-known Chasanow case and 
then there have been a few celebrated cases in the State Department 
where an opinion was released, but otherwise we never know what the 
boards found of substance and what they did not. 

Mr. Hocker. So, for this reason, it is impossible to know with cer- 
tainty whether the board acts exclusively, in a case where a man is 
held unemployable for security reasons, whether the board acts exclu- 
a on account of alleged membership in one of the listed organiza- 
tions 

Mr. Brown. That is true; it is impossible. One has to make what 
inferences one can from the charges that are made. You assume the 
charges were seriously made. If the charges do involve this network 
of affiliations and associations, presumably, it is those charges which 
if true, justify dismissal. 

Mr. Hocker. It is your conclusion as a result of your study, then, 
that the Attorney General’s list is in effect used as a categorical ground 
for denying employment ? 

Mr. Brown. I don’t know as I would go so far as to say categorical, 
but certainly—I just can’t say. An outsider does not know enough 
about the operation of the programs. 

Mr. Hocker. All right. How is the list used? Is the list used in 
other types of employment for other types of governmental situations 
than security programs under civil service ? 

Mr. Brown. Oh, yes. Of course, the 10450 program is the one that 
we tend to think of as a sort of type program. 

Mr. Hocker. 10450 by its terms applies only to civilian employees 
of the Government ? 

Mr. Brown. That’s right. That is about roughly 214 million or a 
little less than—— 

Mr. Hocker. Excuse me. 

Mr. Brown. About 2,300,000 civilian employees who are subject to 
10450. Then, if I may run quickly through the other programs 

Mr. Hocker. Not too quickly because we want to write them down. 

Mr. Brown. In which the list is used—we have the military pro- 
gram which affects 3 million members of the Armed Forces. 

Mr. Hocker. Excuse me now for a moment. On the military pro- 
gram, what is the statutory or executive authority for the military 
security program ? 

Mr. Brown. There isn’t any so far as I know. As I understand it, 
it is simply that the Armed Forces have undertaken to make security 
checks for Armed Forces personnel. 
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I suppose you might infer there is some authority in the doctors’ 
draft law, but that covers relatively few people. 

Mr. Hocker. In any event, it is applied to 3 million members of 
the Armed Forces, you say ? 

Mr. Brown. Yes, of course there are minor distinctions between 
draftees and volunteers, but of no consequence. Everybody has to fill 
out one of these Department of Defense forms 98 and when he goes 
in this list accompanies the form—the Attorney General’s list—and 
you have to say whether you do belong or ever belonged to any organi- 
zation of that list, and that leads to various consequences. 

Mr. Hocker. That is D. D. Form 98? 

Mr. Brown. Department of Defense Form 98. 

Mr. Hocker. That form contains a statement on it, if I am not mis- 
taken, that you are entitled to claim your privilege under the Con- 
stitution and not answer those questions, does it not? 

Mr. Brown. Yes, if you choose to, you certainly have that privilege. 

Mr. Hocker. Yet, the program itself lists as one of the criteria of 
loyalty the question of whether you claim your constitutional privi- 
lege, does it not ? 

Mr. Brown. The military programs, you mean ? 

Mr. Hocker. Yes. 

Mr. Brown. We are now discussing—yes. The claim of the fifth 
amendment privilege which is a constitutional privilege, may be used 
as a basis for giving a person a less than honorable discharge. ‘That 
is the way it works out in practice. And there you have, of course, a 
rather substantial constitutional question raised in my mind which 
is now under attack in the courts. No cases have gone past the dis- 
trict court on that. The question is, if I may rephrase it, if it is not 
taking us too far afield, whether a claim of privilege with respect to 
organizational membership on the part of a person who is being in- 
ducted into the Armed Forces may be used by the Armed Forces as 
a basis for giving that person ultimately less than an honorable dis- 
charge. 

Mr. Hocker. We expect to ask the Defense Department that ques- 
tion a little later on. 

Mr. Brown. Good. 

Mr. Hocker. I interrupted you. 

Mr. Brown. We talked about civil servants, military, then you have 
the Department of Defense industrial contractor employees, that is, 
those are the programs that have to do with clearance for access to 
classified information. The usual figure used about that is one that 
comes from the Defense Department itself, that covers about 2 million. 

Mr. Hocker. Two million? 

Mr. Brown. Two million, approximately. That is the Defense De- 
partment figure, approximately. 

Mr. Hocker. Two million persons who are employed in Defense in- 
dustry with contractors who are doing business for the Armed Forces ? 

Mr. Brown. Where classified information is involved. 

Mr Hocker. Those are also subject to examination pursuant to the 
list ? 

Mr. Brown. Yes, to be denied access to classified information and 
thus possibly risking dismissal if they are so denied. 

Mr. Hocker. What is the statutory or Executive order authority 
for that program ? 
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Mr. Brown. The statutory authority claimed by the Department 
is in what is sometimes referred to as the housekeeping statute in 5 
United States Code—I can’t recall the section now—which lays upon 
the Secretary the general duty of doing his duty—that is about what 
it amounts to. From that the Department develops an obligation, and 
then you add to that the Espionage Act and the like; there is an ob- 
ligation to protect classified material. But there is no specific author- 
ization anywhere for this particular program. 

Mr. Hocker. There is no specific statutory authority for this type 
of program ? 

Mr. Brown. I would say not. I don’t mean to suggest the program 
is unauthorized. 

Mr. Hocker. I know that. I am just asking if there is a statutory 
reference. 

Mr. Brown. Not to my knowledge. 

Mr. Hocker. All right, sir. 

Mr. Brown. Then there is one more governmental program. That 
is the Coast Guard port security program which covers almost all 
sailors and waterfront workers—I said 1 more—2 more. I forgot the 
Atomic Energy Commission which also has a large number of con- 
tract. employees with access to classified information. 

The Coast Guard and the Atomic Energy programs between them 
cover, I think we have to say, several hundred thousand people. You 
‘an’t pin it down because maritime employment fluctuates, so it is 
hard to say how many people are covered at a given time. 

There is still one more that covers only a very few thousands. That 
is the loyalty program for American employees of international or- 
ganizations where the list again becomes relevant. I don’t know 
whether you were aiming to do some addition here or not, but I 
have done it. It comes out to something in the order of 8 million 
people who are subject to some sort of screening program and there- 
fore subject to some penalties for membership in listed organizations. 
That is, at any given time. I emphasize that because you have a turn- 
over in both Government and ordinary employment so that I would 
suppose in the course. of the last 7 or 8 years’ programs as many as 
twice that many people have been through this process and have been 
exposed to clearance procedures of one sort or another. Twice as 
many is just a guess. You have to do some pretty elaborate arith- 
metic on turnover rates to get that exactly, but 8 million currently, 
and certainly I would say over the last 10 years as many as 15 million 
people have been exposed to the loyalty and security program. 

Mr. Hocker. Have you any idea what percentage that represents 
of the working force of the United States ? 

Mr. Brown. The 8 million, take the current figure in the current 
labor force, the 8 million represents whatever percentage 8 is of sixty- 
odd. That isa little too much for me. 

Mr. Hocker. All right. 

Mr. Brown. About one-eighth. 

Mr. Hocker. What is the effect of the Attorney General’s list on 
employment by defense contractors? Do you know how that is ap- 
plied by them in that program ¢ 

Mr. Brown. There is an interesting quirk to that because the con- 
tractor himself makes an initial determination. He does not have the 
power to exclude from classified work an employee who is already on 
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the job, but, after all, he does have his usual freedom to determine 
whom to employ in the first place. So that the companion subcom- 
mittee of this one, the Internal Security Subcommittee of the Judici- 
ary Committee, in a recent report said that— 

the practical effect of listing is that in most cases a person who has been a mem- 
ber of an organization cited by the Attorney General as subversive and who dis- 
closes that fact in his application for employment cannot get on a job on a proj- 
ect where clearance is required. 

That is the judgment of the Internal Security Subcommittee, which 
is probably correct. 

Mr. Hocker. Are there any other loyalty programs, other than 
these that you have mentioned in the operation of the Government, 
in which the Attorney General’s list is used ? 

Mr. Brown. Oh, yes, there is a great variety of State and local 
programs which, though not at all uniform, do fairly often rely on the 
Attorney General’s list. That is to say, the employee of the State or 
local government, and this includes teachers, may be required to take 
an oath that he does not belong to organizations on the list; or some 
States have administrative proceedings that are not dissimilar to those 
in the Federal Government and the list may come up in those pro- 
ceedings. 

Mr. Hocker. Have you any educated guess as to how many people 
are subject to such programs in State and local governmental opera- 
tions? 

Mr. Brown. I can’t give a very precise guess on that because that 
would depend on going through the programs, as I say, to see which 
ones do make specific reference to the list. I understand you had a 
study of that made and it will be a very valuable one to have. I do 
know that three-fourths, approximately, of all State and local gov- 
ernmental employees are subject to some kind of loyalty test. That 
gives you a rough total of around, between 3 and 4 million. Of that 
3 to 4 million, well, I would want to see your study first before I would 
attempt to guess as to who are affected. 

Mr. Hocker. You would say 3 to 4 million have some sort of loyalty 
test in State and local government ? 

Mr. Brown. Yes; and we go on beyond that to private employ- 
ment where you can’t do much in the way of figures. We know of 
certain conspicuous episodes, for example, in the movie industry; a 
couple of years ago the Attorney General’s list, or a list like it, was 
being used in screening employees of studios. Again, it is reported 
as far back as 1950 that Columbia Broadcasting System in requiring 
a loyalty oath of its employees asked about membership in organiza- 
tions on the list. That I do not know at firsthand, but it has eos so 
reported and never denied so far as I know. 

Mr. Hocker. You have said earlier that the Attorney General’s list 
was the principal such list in use. Tell us what some of the other 
lists may be. 

Mr. Brown. I would suppose the most important collateral source 
for compiling lists of allegedly subversive organizations is the House 
Committee on Un-American Activities. 

It from time to time publishes reports on organizations or groups 
which it considers to be Communist-front organizations, and it has 
published varying forms of collections of materials drawn from its 
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hearings and files. You have the volume called “Citations of the 
House committee,” but there is nothing, outside of that, quite as formal 
as the Attorney’s list. However, it is a great source for information 
of this sort. 

Then you have various State authorities—— 

Mr. Hocker. Before we leave that House Un-American Activities 
list, do you find that that list is used as a basis of allegations of 
disloyalty in Government operations ? 

Mr. Brown. Well, if you will change it to security; yes. 

Mr. Hocker. I mean security. 

Mr. Brown. Oh, yes, very frequently, because in the Truman loyalty 
program, the boards, with qualifications that are not important here, 
were supposed to be confined in their consideration to organizations on 
the Attorney General’s list. There is no such limitation in the secur- 
ity program, and security officers may, and do, develop their own lists. 
One sometimes gets the impression that they swap lists like, well, I 
won’t attempt any figure of speech about it. They swap lists. 

Those lists may contain organizations, names of organizations de- 
rived from the House committee files. They may also contain names 
of organizations derived from the work of various State committees. 
Of these, the most prolific, and I would be inclined to say the least 
responsible, were the lists that were compiled by the California Senate 
Committee on Un-American Activities when it was known as the 
Lamar committee, under the chairmanship of former State Chairman 

enney. 

Be Mien: Have you any idea how many organizations were 
listed on that list? 

Mr. Brown. I am sorry, I don’t remember, again, it is not a single 
list. It is a series of annual reports and a whole lot of stuff. 

Mr. Hocker. Do you find the Tenney committee list in California, 
the State committee list, used as a basis of charges against persons in 
Federal employment ? 

Mr. Brown. Yes, sir; they have been. 

I will give one example of an organization that I am familiar with, 
and that is the American Civil Liberties Union which, I think, is 
universally recognized as not a subversive organization. Yet, at one 
time—it at one time was cited, to use this term of art, by the Tenney 
committee, back over perhaps 10 years ago, and now and again mem- 
bership or activity in ACLU turns up in security charges. The 
assumption is that this occurs because some security officer somewhere 
plucked it from the Tenney committee list, without any consideration 
to the fact that its work has been praised by President Truman, by 
President Eisenhower, and so forth. 

Mr. Hocker. Do I understand that under Executive Order 10450 
any agency of the Government is permitted to add any organization 
that it feels is subversive to its own list, and to use membership in 
that list as a basis for charges under the security program ? 

Mr. Brown. I think that is a fair statement. 

Mr. Hocker. Are there any criteria given the various agencies by 
which they shall determine whether or not such an organization should 
be used as a basis for such charges? 

Mr. Brown. No. <A conventional set of charges will issue and say, it 
is reliably reported that you were associated—let’s take a preposterous 
example—with the Methodist Church, an organization which was cited 








232 SECURITY AND CONSTITUTIONAL RIGHTS 


by the—let us say the Nebraska State Un-American Committee. They 
will usually give some sort of source for the charge. Let me repeat, 
there isn’t any Nebraska committee, and nobody has cited the Metho- 
dist Church. 

Mr. Hocker. In such case as to the person charged, will he be given 
an opportunity to defend the listing of that particular organization ? 

Mr. Brown. I don’t suppose it is so much—yes, it is an opportunity, 
but it is one that he must grasp if he wants to clear himself, because 
if he does not it just rides along as an allegation which is not countered. 
So he either has to prove he doesn’t belong or try to establish this or- 
ganization is not in fact subversive. 

Mr. Hocker. Have you ever found that lists of this sort are used 
for other purposes than tests of suitability for employment? 

Mr. Brown. They have a variety of collateral uses. One that you 
have just been dealing with in this committee is in connection with 
the application for passports, and I need say no more about that. It 
is quite clear that the Attorney General’s list was relied on because 
in the Shachtman case, the one referred to earlier, the Department, 
in effect, said that was their basis for denying Shachtman a passport. 

The Department’s ability to rely uncritically on the list has been 
somewhat crushed by the Shachtman decision. 

Mr. Hocker. Shachtman was actually given a passport, wasn’t he? 

Mr. Brown. I believe so. 

Mr. Hocker. In fact, I think he was chairman of that organization 
with which he was charged with associating, wasn’t he? 

Mr. Brown. That’s right. They are known as the Shachtmanites. 
I never can remember 

Mr. Hocker. The Independent Socialist League ? 

Mr. Brown. Thank you; thank you. 

Mr. Hocker. After the issuance of Shachtman’s passport, I under- 
stand last August, there is to be a hearing with respect to whether the 
Independent Socialist League belongs on the list at all. 

Mr. Brown. That’s correct. 

Now, let’s see. We mentioned passports. Then another use that 
IT am relatively familiar with is that a number of States nowadays re- 
quire some sort of loyalty test for candidates for admission to the bar. 
In some of those States, the attorneys, applicants, are questioned 
about such membership. 

Mr. Hocker. I think the American Bar Association recommended 
adoption of a uniform statute to that effect. 

Mr. Brown. I don’t recall that the American Bar Association spe- 
cifically recommended the use of the Attorney General’s list. It has 


been pushing for loyalty tests, some sort of loyalty oath for admission 
to the bar. 


Mr. Hocker. I see. 

Any other such uses ? 

Senator Hennrnes. May I interject there? When we say “the 
American Bar Association,” I assume—I have been a member for 30 
years; I know you are a member, Mr. Hocker, and several of the com- 
mittee—we mean a certain group or committee, do we not, of the 
American Bar Association ? 


Mr. Brown. I am obliged to you for saying that because I am a 
member, too, and I 
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Senator Hennrivos. I just suggest that we might. For example, at 
the time of the Bricker amendment controversy, one of the committees 
of the American Bar Association advocated the adoption of the so- 
called Bricker amendment, and another group came out very strongly 
against it—both of the American Bar Association. 

Mr. Brown. That’s correct. I am glad you mentioned that, Sena- 
tor, because I was talking in a shorthand way. The leadership, at one 
time, of the American Bar Association did make such a recommenda- 
tion. I would like to think that if it came up again it would be 
defeated. 

Mr. Hocker. The American Bar Association is somewhat like the 
American Legion, of which some of us are members. We say the 
American Legion is for this or that or the other thing, and against 
this, that or the other thing. That does not necessarily mean the whole 
membership. It may be some action taken at a convention or the 
action of some particular poll, or whatever it might be. 

Mr. Brown. I quite agree. 

Senator Hennines. I wanted to clarify that because all here may 
not be acquainted with the fact, or the record seem not to disclose, that 
there may be just one group within the American Bar Association that 
advocates this program. 

Mr. Hocker. I may be able to throw some light on that, Mr. Chair- 
man. Since about 1936, matters of this sort were not submitted to the 
membership as such, either by mail or at the annual meeting. They 
ure decided by the house of delegates, which is the governing body, so 
that there are many persons who never get an opportunity to pass upon 
the wisdom of such recommendations by the ABA. 

Senator Hennines. Yes. Thank you, Mr. Hocker. 

Mr. Brown. Let’s see, where were we? I was about to mention the 
Gwinn amendment, which, as you know, prohibits in general terms, 
prohibits occupancy of federally financed housing by anyone who is 
a member of any organization on the Attorney General's list. 

The Gwinn amendment refers quite specifically to the Attorney Gen 
eral’s list. 

Now, that statute is under quite heavy attack in the courts. It has 
been declared invalid on one ground or another in the District—I 
think in Il]inois—I am not sure about Iinois—certainly in Wisconsin, 
because the Supreme Court recently denied certiorari to the decision of 
the Wisconsin Supreme Court holding that the Gwinn amendment was 
unconstitutional. So it may not be with us much longer. 

Mr. Hocker. Do you recall whether that amendment makes you in- 
eligible to live in a public housing project if you have previously been 
a member of an organization on the list, or does it require current 
membership? Do you remember / 

Mr. Brown. I can't recall at the moment. Iam sorry. It could be 
checked. I don’t recall. 

There is just one other collateral use that I would think of at the 
moment, and that is the Treasury’s use of the list, the Attorney Gen- 
eral’s list, in determining whether an organization is eligible for tax 
exemption—that is to say, in the sense that donors to it may get in- 
come tax exemption for their gifts to organizations on the list. I sup- 
pose they are almost automatically ruled not to be tax exempt. 

Mr. Hocker. Can you give us any notion, Mr. Brown, as to what 
the consequences of such a very widespread use of this list may be? 
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Can we tell, for example, whether the memberships and the organiza- 
tions on the list have declined in numbers? Do we know whether it 
has had a likely effect of making people afraid to join, as you sug- 
gested a moment ago, joining the Methodist Church or the United 
States Navy ? 

Mr. Brown. Well, our information on those questions is really not 
very explicit. A lot of the organizations on the list have obviously 
become much less influential but that, after all, may be because they 
had leftwing goals, and you would not expect them to flourish very 
much in these times anyhow. 

Incidentally, in that connection, I should like to note that the list 
is not entirely devoted to what we generally consider leftwing organ- 
izations. There are also some totalitarian organizations on what is 
usually considered the right, such as the Ku Klux Klan; but most 
of it is, the active list nowadays is, pretty much leftwing organiza- 
tions which, as I say, are not having a healthy time anyhow, so you 
really cannot make very much of a judgment now. 

So far as people’s willingness to join is concerned, there have been 
a great many expressions of concern from all sorts of highly placed 
people, Justices of the Supreme Court and the like, that this practice 
of designating organizations as dangerous to belong to would have 
the effect of cutting down on people’s willingness to join things. 

The only thing approaching a scientific study was one made by 
Professors Jahoda and Cook of New York University who, working 
with a small sample of Government employees, did find that at least, 
according to their own statements, the employees were much more 
reluctant to join something they were not perfectly sure of. 

Now, I think they have some reason for that reluctance because—in 
that connection I would like to read a brief excerpt from something 
which is to be found in the Civilian Personnel Instructions of the 
Navy Department. This is sort of an appendix or some sort of ad- 
junct to the official personnel instructions, put out by the Navy De- 
partment, and this is a quotation : 

A number of our citizens unwittingly expose themselves to unfavorable or 
suspicious appraisal which they can and should avoid. 

This may take the form of indiscreet remarks, an unwise selection of friends 
or associates, membership in an organization whose true objectives are con- 
cealed by a popular and innocuous title, attendance at meetings and functions 
and organizations, even though not an official member, or any of numerous other 
clever means, designed to attract support under false colors, or serving to im- 
press an individual with his own importance. 

It is advisable to study and seek wise and mature counsel prior to association 
with persons or organizations of any political or civic nature, no matter what 
their apparent motives may be, in order ot determine the true motives and pur- 
poses of the organization in question. 

The simple principles of good citizenship require that all enthusiasm for 
well-sounding functions be tempered with the wisdom and full knowledge of the 
real forces and aims behind them, so that well-meaning citizens will not be 
unwittingly led into aiding and promoting the forces which are contrary to their 
own basic beliefs. 

This may be good advice, but if I worked for the Navy Department, 
I suppose I would be very prudent about what I joined after I had 
had that read to me, or heard about it. 

Mr. Hocker. In other words, do not join anything. 

Mr. Brown. Well, it does not say that, but 

Mr. Hocker. Let me ask you this: The purpose of the lists, all of 
the lists, is to identify subversive organizations. Suppose it does dis- 
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courage from joining subversive organizations, isn’t that a good thing? 

Mr. Brown. I would not disagree with that if we were at all con- 
fident of what we meant by subversive organizations. It is a pretty 
slippery word and a pretty slippery concept. 

f you have, for example, the fairly precise criteria, the relatively 
precise criteria, let me say, that are found in the Internal Security 
Act, with respect to Communist action organizations, then maybe you 
can have some confidence as to what you are talking about. But when 
you consider the great public debate that goes on about the nature 
of certain organizations, it is not surprising that sometimes listings 
are very debatable. 

Miss Bontecou of your staff here made a considerable study of some 
of the important organizations on the Attorney General’s list in her 
fine book on the loyalty security program, and noted that with respect 
to a number of ae organizations they, perhaps, did come under 
Communist domination but, at the same time, did have and had had 
other purposes. 

So that it seems to me, at least, somewhat misleading simply to put 
them on a list without any indication as to what the circumstances 
were that got them there. 

Take another example from the House committee. The House com- 
mittee back, I do not recall how many years ago, cited a rather well- 
known consumers organization as a Communist organization. It was 
not just a confusion of terms. They knew what they were doing at 
the time. 

Now the organization in question kicked and screamed about this for 
a long time, and finally one of the most remarkable results occurred 
in having the House committee in one of its annual reports retract 
the listing, saying that they had made a further investigation of the 
subject and this was not a Communist-front organization. 

That was all very well except that I am of the opinion that that 
organization is still being cited in security cases, you see. 

Mr. Hocker. You mean after the retraction ? 

Mr. Brown. I believe so. I cannot think of a specific case, but I 
have heard, and I think reliably, that some security officers have not 
got the word and they keep on citing this particular organization as a 
charge against the employee, so with that 

Senator Hennrnas. You are referring, sir, to Federal officers of the 
Federal Government ? 

Mr. Brown. Yes, sir. 

Mr. Hocker. Under the present procedure, as far as you know, used 
in the Justice Department at the present time, do you think that may 
result in more accurate listings in the future? I am speaking now of 
the Attorney General’s list, particularly ? 

Mr. Brown. Well, of course, better procedures from a lawyer’s 
standpoint are always helpful. 

One difficulty is that the procedures now established by the Attorney 
General are very similar to security procedures, generally, and to pass- 
port procedures, that you have been hearing about, in that they are 
not made on a full record. 

The Attorney General or his employees are free to withhold what 
they consider classified information; there is the whole problem of 
confrontation and the like, so you get what, from a lawyer’s stand- 
point, is a somewhat defective record and, sure, the result would prob- 
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ably be better than when there is no hearing but again it is still only 
half ahearing. It may be half a hearing. 

Mr. Hocker. One of the criticisms, as I understand it, that was 
made by the Lawyers Guild to the proposal to list them, was that 1t 
was not right to have the same organization, to wit, the Attorney Gen- 
eral, bring the charges—in this case, Mr. Brownell made a public 
statement that he intended to proceed against the Lawyers Guild— 
and have the same person in effect be prosecutor and judge as to 
whether it should be listed or not. Is that the type of result implicit 
in the procedure now used by the Attorney General in listing? 

Mr, Brown. This much is implicit, when the Attorney General 
under the procedure announces a proposed listing, it suggests that 
somebody has conveyed to him at least a prima facie determination 
that this organization ought to be on the list, and to that extent he 
may somewhat have prejudged it. 

However, this is considered an administrative proceeding, I suppose. 
Subject to the usual requirements of separation of functions within 
the agency, and so forth, I do not suppose it is necessarily an indict- 
ment of the proceeding that it all takes place within the same depart- 
ment of government. We are accustomed to that in rate proceedings 
und other types of proceedings. 

Mr. Hocker. Except in those proceedings it is subject to other pro- 
cedural limitations and safeguards of the Administrative Procedure 
Act. 

Mr. Brown. That is correct ; and these hearings are not. 

Mr. Hocker. And both the proceedings for the determination of 
employees’ security, for security purposes and for listing, are expressly 
excepted from the safeguards provided in the Administrative Pro- 
cedure Act; is that not true ? 

Mr. Brown. They also exclude it, yes. 

Mr. Hocker. Suppose a full hearing—let us say, one under the Ad- 
ministrative Prosedaes Act or one like it—were granted in such cases: 
then do you think these lists might be fairly promulgated ? 

Mr. Brown. I myself have reservations that are a bare list, a list of 
names of organizations and nothing else, can ever be adequate. 

As Senator Cain said in one of his speeches discussing this problem 
recently—this is a quotation from Senator Cain: 

Memberships are often absolutely meaningless unless they are related to when, 
where and why. 

Now, you may say that failure to make allowance for this fact, which 
Senator Cain knows from his experience on the Subversive Activities 
Control Board, that you have to consider the when, where and why. 
you may say that is not the fault of the Attorney General in promul- 
cating the list; it is the fault of the people who use the list. 

But still this list seems to have such an impressive quality about it— 
here it is, it says, 

This organization is either subversive, totalitarian or what have you, 


so I do not think a relatively inexperienced industrial contractor can 
be blamed for taking it pretty much as gospel, without making inquiry 
as to the where, when and why as to individuals; and, of course, the 
listing is bound to be harmful to the organization. 

Mr. Hocker. This is essentially the criticism forecast by Mr. 
Gaston’s report this morning from way back in 1946 or 1947. 
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Mr. Brown. Yes. That was very impressive; that was a remark- 
able report, because he did foresee exactly this sort of misunderstand- 
ing and these misuses that have occurred. 

Mr. Hocker. On the other hand, is not some sort of listing neces: 
sary for the sensible operation of a security program / 

Mr. Brown. I have to make a distinction there. I do not feel that 
lists as such are essential. Obviously, if you are going to consider a 
man’s fitness for a sensitive position, which I certainly feel we have 
to do, you have to consider his membership or activities in organiza- 
tions which there is very little doubt are subversive, and to evaluate his 
connections with borderline or ganizations; you have to have informa- 
tion about their history and the degree of infiltration and all that sort 
of thing. 

But that seems to me to be an intelligence function of that part 
of the Government concerned with security-sensitive employment. It 
does not need a list; it just needs better information in the hands of 
security officers. 

Indeed, I have suggested here, I think, that the lists are often used as 
a substitute for intelligence. I mean both—I am referring now to the 
old classification of intelligence—human intelligence, animal intelli- 
gence, and military intelligence, the three kinds of intelligence; it is 
often used as a substitute for all those kinds of intelligence. You have 
got a list and there it is; you do not go any further. 

Mr. Hocker. Well, speaking of sensitive positions Public Law 733 
designates or attempts to designate the departments in which sensi- 
tive employment is probable, does it not ¢ 

Mr. Brown. Yes. 

Mr. Hocker. And it gives the President authority to add other 
agencies from time to time where they might find they are also sensi- 
tive, and then Executive Order 10450 throws the whole bushel basket 
in, does it not? It says everybody in Government employment is, in 
effect, in a sensitive position, subject to the loyalty security check. 

Mr. Brown. That is the effect of 10450; yes, sir. 

Mr. Hocker. Don’t you think also, or do you think also, that the 
public at large needs the protection of the list so that they know 
what not to join and who not to associate with? Don’t you think 
some function would be served in preparing such a list and in promul- 
gating it? 

Mr. Brown. Again I would express the same view that, I think, 
the lists themselves are almost valueless for this purpose, again, just 
bare lists. 

I think obviously we all need more information about all sorts of 
public affairs than most of us have accessible or are able to absorb. 

In that connection, the Internal Security Subcommittee made an in- 

teresting proposal. They suggested that the Justice Department pub- 

lish instead of a list a handbook, a detailed handbook, on subversive 
organizations, which has some appeal to it, but on reflection I am 
skeptical about that proposal, too. 

I think we have got the sort of thing that Mr. Gaston was being 
skeptical about and doubtful about less than 15 years ago, 10 years 
ago; I think we have all come to take something too much for granted, 
and that is the whole question of having the Government undertake 
to describe and list and thereby to stigmatize organizations as sub- 
versive. 

70836—56——16 





238 SECURITY AND CONSTITUTIONAL RIGHTS 


If we are concerned, as I take it the subcommittee now is, with 
freedom of association, I think we should stop and ask ourselves 
whether it is the business of Government to draw up official lists of 
proscribed organizations, 

I know that the Congress itself has provided for just this practice 
in the Internal Security Act of 1950. But I would hasten to say that 
is with full procedural safeguards such as are lacking under the At- 
torney General’s list. 

But even if it is an act of Congress, I would still like to raise the 
fundamental question, that is, whether it is compatible with freedom 
of association for the Government to tell citizens what they should 
and should not join. 

If it is a criminal conspiracy, then the Government is certainly 
within its powers to indict and punish anybody for joining such a 
conspiracy. 

But, I take it, the whole philosophical basis for encouraging asso- 
ciations, rather the historical basis for encouraging it, is that it is 
the great wealth of voluntary associations that has helped to make 
this country as rich and as diverse and politically free as it is. 

So it seems to me that those associations, as far as is legally feasible, 
should remain voluntary. 

Mr. Hocker. When you are speaking of the right to associate, do 
you refer to the first amendment and the right of the citizens peaceably 
to assemble and to petition for redress of grievances ? 

Mr. Brown. The right of assembly, of course, in terms is somewhat 
narrower than the right of association; but I think it is one of those 
things that sort of breathes out of all of the first amendment. 

A voice crying in the wilderness does not prove very much. You 
have got to have somebody listening to you, to be able to associate with 
people. The whole concept of free speech, which Mr. Miekeljohn spoke 
about the other day, becomes simply meaningless if you are deliver- 
ing a monolog. 

Mr. Hocker. We are extremely grateful to you, Mr. Brown. I 
think that covers it very well, and we are looking forward to the 
publication of your book in due course. 

Mr. Brown. Thank you; I enjoyed the opportunity. 

Senator Henninos. On behalf of the committee, may I add our 
thanks to what Mr. Hocker has said in appreciation of your coming 
here to give us this information and your testimony. 

Mr. Brown. Thank you, sir. I have been very glad to do so. 

Senator Henninos. Thank you, sir. 

The next witness, Mr. Hocker. 

Mr. Hocker. We have one other witness ready for this afternoon, 
Mr. Chairman. He is Mr. Charles P. Curtis. Will you come up, Mr. 
Curtis? 

Senator Henntnas. Mr. Curtis, if you do not object, we might fol- 
low the procedure we have been following during the day. 

You do solemnly swear that the testimony you are about to give 
in these hearings will be the truth, the whole truth, nothing but the 
truth, so help you God ? 

Mr. Curtis. I do. 
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TESTIMONY OF CHARLES P. CURTIS, ATTORNEY AT LAW, 
BOSTON, MASS. 


Mr. Hocker. Mr. Curtis, will you state your name, please, sir ¢ 

Mr. Curtis. My name is Charles P. Curtis. 

Mr. Hocker. And your home is in Boston / 

Mr. Curtis. My home is in Boston. 

Mr. Hocker. You area practicing lawyer there ? 

Mr. Curtis. I am a practicing lawyer in Boston. 

Mr. Hocker. What is the firm with which you are associated ? 

Mr. Curtis. The firm is Choate, Hall & Stewart. 

Mr. Hocker. That is one of the old and honored firms in the city 
of Boston? 

Mr. Curtis. We think so; we all think so. 

Mr. Hocker. How long have you been a lawyer, Mr. Curtis? 

Mr. Curtis. Since 1917. I joined the bar and joined the Navy 
within a day of each other, I think. 

Mr. Hocker. I see. You have been practicing, except for your 
military service, in Boston since that time! 

Mr. Curtis. I have. 

Mr. Hocker. I think you served as a member of the Harvard Corp. 
at one time? 

Mr. Corts. I did. 

Mr. Hocker. And you have also written quite a number of books, 
many of them relating to the practice of law ? 

Mr. Curtis. No; not quite a number. I have written one book on 
the Supreme Court which was called, I called Lions Under the 
Throne, and another I wrote recently, a ‘book on the law more or less, 
in general, It’s Your Law; and more recently since then I wrote a 
book on the Oppenheimer case that came out last August. I have 
written two other books, but I do not think they have any bearing on 
these proceedings. 

Mr. Hocker. In connection with the book on the Oppenheimer 
case, have you had occasion to make some inquiry into the operation 
of the loyalty- security program of the Federal Government / 

Mr. Curtis. I did; it interested me. I learned about it on my way 
through the Oppenheimer case, the transcript, and I have taken an 
interest in it since. 

Mr. Hocker. The subcommittee thought it might be profitable to 
hear the opinion of a practicing lawyer who has studied the operation 
of the law with respect to the meaning and application of the Federal 
security program, and I wonder if you can give us the benefit of your 
thought on that subject. 

Mr. Curtis. I shall be very glad to, Mr. Hocker. 

I should like to start with my firm belief that the discharge of a 
Government employee is an administrative matter. A man has no 
legal right to a Government job beyond, of course, what the Civil 
Service Act and the civil-service rules allow him; if you want to call 
it a privilege, that is all right. I should prefer to call Government 
service a duty. 

There is no need of calling it a privilege to prove it is not a man’s 
right, and it is not. 
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So ordinarily there is no question of a man’s constitutional rights 
or of due process of law, in my opinion, coming into the question of 
his dismissal or discharge. 

The head of the department in the ordinary case can be as arbitrary 
as he chooses, barring, of course, the civil-service rules and the acts of 
Congress. 

But when an executive department does more than discharge, when 
the employee is not only discharged but also called disloyal or sub- 
versive or a security risk or a Communist or communistic, all those 
terms which, of course, are derogatory enough, really become and 
really are defamatory. / 

Senator Hennines. Mr. Curtis, may I just—your statement inter- 
ests me very much. 

Mr. Curtis. Yes. 

Senator Henninos. You do not distinguish then in terms of dis- 
charge for cause, as we may term it, between Government service and 
private employment insofar as the discharge for cause is made with 
relation to the nature of the work or the incapacity for the work or 
just because you may not like the way the employee parts his hair. 

But where you undertake thereafter to brand him and to suggest 
that he is discharged as a security risk or because of disloyalty, you 
believe that that is a step beyond the recognized right of the employer 
to discharge ? 

Mr. Curtis. I do. 

Senator Henninos. Am I clear in my mind on that, sir? 

Mr. Curtis. You are clear entirely. You made it more clear to me. 
I think you might almost call it official defamation of character. 

Senator Henninos. Yes. 

Mr. Curtis. It is more than derogatory; it is defamation; and, as 
we know, the result is that the employee is proscribed, he is all but 
outlawed, he is attainted, as a consequence not of his discharge but upon 
the grounds given for it, and those grounds need not be stated in so 
many words when something sudden happens to an employee like that. 

People know what has happened, and the implication is obvious. 
Then, I believe, that the Constitution and, if not all the Bill of Rights, 
surely the due process of law, comes in and requires fair procedure 
and substantial grounds. 

As I say, not for the discharge but for the way he was discharged. 
It requires fair procedure and substantial grounds. 

As I read the decisions of the Supreme Court, I believe at least a 
majority of the Justices so hold. I base this chiefly on the decision, on 
the opinions in the case which Professor Brown referred to, the Anti- 
Fascist Committee v. McGrath, the Attorney General’s list case. Cer- 
tainly Black, Douglas, Frankfurter, and Jackson so expressed them- 
selves, and I should more than surmise that a majority of the present 
Court agrees. 

I should like, if I may, to read one paragraph from the opinion of 
Mr. Justice Jackson in that case: 

Ordinary dismissals from Government service which violate no fixed tenure 


concern only the executive branch, and the courts will not review such dis- 
cretionary action. However, these are not discretionary discharges— 


the ones he was referring to in the case— 


but discharges pursuant to an order having force of law. Administrative 
machinery is publicly set up to comb the whole Government service to discharge 
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persons or declare them ineligible for employment upon an incontestable finding 
made without hearing that some organization is subversive. To be deprived not 
only of present Government employment but of future opportunity for it cer- 
tainly is no small injury when Government employment so dominates the field 
of opportunity. 

Mr. Hocker. Could we add to that quotation, Mr. Curtis, the state- 
ment of the Supreme Court in the Peters case 

Mr. Curtis. Yes; indeed. 

Mr. Hocker. To this effect: 

This Court has recognized that a badge of infamy attaches to a public employee 
found disloyal. 

Mr. Curtis. Yes, indeed; and that confirms what those four Justices 
made clear in the other case. At least I am quite clear that the 
Supreme Court would now so hold. 

ut I do not believe that the remedy lies in revising the procedure 
of our security boards simply, and I would deplore the idea of setting 
up any higher overall board or commission or agency, any quasi- 
judicial body. 

The trouble is, such an organization would be all too likely to be- 
come permanent. It would be sort of a strange, alien sort of agency 
intruding into a free government. 

It would be, any such agency or a commission or a board would be, 
sort of a cuckoo in the Government nest, if you please; and so we 
should run the risk of having a security system saddled on us for keeps, 
which I think no one wants. 

As I see it, there are straighter and simpler roads to success. I 
think the remedy is as simple as this: The application of commonsense, 
and when I say that, I think we ought to rearrange and revise the 
security system to encourage commonsense, which it does not do now, 
and make it—well, I can be concrete. 

The Atomic Energy Commission rules prescribe—and it strikes me 
as interesting that our most sensitive agency seems to have the most 
sensible rules—the Atomic Energy Commission rules say that— 


the decision as to security clearance is an overall commonsense judgment. 
The criteria says that— 


the members of the Board, as practical men of affairs, should be guided by the 
same consideration that would guide them in making a sound decision in the 
administration of their own lives. 

That is section 4.16 (a). 

I have two concrete suggestions to offer in the hope that they will 
succeed in instilling commonsense, the kind of commonsense that, as 
I say, the AEC rules call for. 

One is to undo the mistake which we made—I say we, which the 
Government made—in Executive Order 10241; that was in 1951. 

You will recall that President Truman’s original Executive Order 
9835 in 1947 provided that a person was to be refused employment or 
removed only “when on all the evidence reasonable grounds exist for 
belief that the person involved is disloyal.” 

He was persuaded, unfortunately, in my opinion, in 1951 by Execu- 
tive Order 10241 to change that to read: 


When on all the evidence there is reasonable doubt as to the loyalty of the per- 
son involved. 
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Now, what happened was that a doubt was substituted for a belief. 
It was making indecision a valid ground for a decision. If that is 
not a paradox, I do not know of any. 

Senator Henninos. And that, too, Mr. Curtis, is in direct reversal 
- our hard and fast requirements for conviction under the criminal 

aw. 

There, of course, we know one must be convicted beyond a reason- 
able doubt. 

Mr. Curtis. Well, now that was continued in the order that has 
been referred to, Executive Order 10450. Now, as to the presumption 
of innocence, it would be just as hard on the administration and the 
Executive to have a presumption in favor of the employee, as it is 
hard on us to have a presumption against him. It seems to me non- 
sense to say that you must discharge a man for a doubt, when what 
you want are his services, if he is O. K. What you are looking for is a 
belief, and to ask people to discharge an employee short of a belief 
seems—well, I think it would be equally a mistake to hamper the 
Executive and have the presumption run the other way. 

I should have no presumption at all; that would be my answer to 
it; wipe out the presumption and say that if you believe this is a secu- 
rity risk, let him be discharged. 

enator Hennines. Then you suggest, it would seem to me, that 
where you require a belief, it would seem to imply that that belief 
has as its predicate substantial evidence; you would not have the belief 
without substantial probative evidence, would you? 

Mr. Curtis. Senator, I could not agree with you more. 

Senator Hennines. So that to say that a reasonable doubt, on the 
other hand, suffices to discharge the employee might indicate that you 
did not even make a thorough investigation, but that there is some 
doubt, so you conclude that there is a reasonable doubt, and you may 
then find yourself, if the docket is crowded, or there are many matters 
before you, you might say that the reasonable doubt exists. 

Mr. Curtis. I agree with you, Senator; except that I was trying to 
avoid legal terms in an administrative matter. 

Senator Hennrnos. I hope I have not—I know I could not improve 
upon your statement. I was trying to clarify my own thinking of it. 

Mr. Curtis. I think, Senator, if you and I sat down and tried to 
decide whether or not a man ought to be discharged, we would come 
out with a conclusion that, on the whole, we thought he ought to be or 
not, but when we are asked to discharge him on a doubt, we do not 
care, it means they do not care, whether we believe we are doing the 
right thing or not. I do not like that. 

Senator Hennrnes. But we simply cannot resolve our own minds, 
so we say there is a doubt. We can come to no resolution except that 
there is a doubt. 

Mr. Curtis. It makes it too easy to decide. 

Senator Hennines. Where the belief is an affirmative conclusion. 

Mr. Curtis. That is right. I agree; an affirmative conclusion. 

Because, after all, that is what the Government wants, and what, as 
I say, the Atomic Energy Commission rules call for. They want the 
same kind of decision that you and I, Senator, if we sat down as prac- 
tical men of affairs would be guided by in making a sound decision 
in the administration of our own lives. I think that is admirable 
language. 


nay ic HeLa a reco a cided cae ale 





SECURITY AND CONSTITUTIONAL RIGHTS 243 


Now, that is one thing. As I say, a good part of the trouble seems 
to me that simply we are asking sensible and conscientious, but some- 
times timid, people—I am talking now about security officers, and 
security boards—to make fools of themselves. Sometimes they do not 
make fools of themselves, but we are asking them to. 

Now, my other suggestion I draw from the judicial. It is not judi- 
cial but I do not think anyone but a lawyer, as you will understand, 
Senator, Mr. Hocker will understand, and all the lawyers here, what 
the virtue of publicity for our courts is. The fact that we can walk in 
and out, the fact that the newspapers can publish the proceedings, the 
fact that they can say what they like about them after the decision has 
been rendered. I will put it this way. It is good for the judges. 

Now, I find it hard to believe that the secrecy that we have put over 
the security proceedings, although made in good faith, protect the em- 
ployee. I find it hard to believe that it does protect him. 

I am quite clear that it does protect the security boards and the 
security officers, but we do not want to protect them. 

I have had no experience in security trials, and so now I am talking 
about something I do not know about, but I do not think a man can be 
suddenly and inexplicably taken off his job without people wondering 
why—and people thinking the worst. 

he employee has to tell his family, he has to tell his neighbors, he 
has to tell his friends, he has to tell others, in order to get their help 
as witnesses. 

I think we have been smug in believing that the secrecy in which we 
have put these security proceedings protect the employee. Of course, 
it protects the security officer and the security board. 

I believe that if the security officers or the security boards knew that 
we were watching them, they would make the program work in spite of 
its faults. 

Senator Hennineos. Mr. Curtis, as you are well aware, I am sure, the 
secrecy protects the Government’s information. 

Mr. Curtis. I am coming to that, Senator. 

Senator Henninos. Do not let me anticipate that. 

Mr. Curtis. It is very important. I have got to jump a good deal. 

Now, I should like—I do not think we can practicably ask that the 
hearings will be open to the public as we can with the courts. I am 
not sure, I think not. I suppose in some cases to answer your question, 
Senator, some cases, the evidence which has been classified makes that 
utterly impracticable. I do not suggest that, but I do think that a copy 
of the transcript, after restricted data have been deleted, should be 
given to the press, as well as to the employee, at the consent of the em- 
ployee. I mean, let him decide. But he ought to be furnished a copy, 
he ought to be asked whether he minds it being given to the press, and 
if he does not mind, it ought to be given to the press. 

Now, as to the question of the classified data, and to again answer 
your question, Senator, the Atomic Energy Commission, in the Op- 
penheimer case, has showed that a transcript can be given to the press 
without endangering our security at all. 

There were deletions in that transcript. I cannot believe that they 
are of grave importance. I do not know what they are, of course, but 
there are a few. 

I think that is one thing I should like to see happen. Now, the 
other thing I should like on this same question of publicity, is this. 
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I should like to have the boards required in all cases to give their rea- 
sons in a written opinion, a written opinion which not only would be 
given to the head of the Department, but to the employee and, at his 
consent, it ought to be made available to the public and to the press. 

Again, I revert to our courts. Lawyers are quite aware of how much 
good it does the judges to have to explain themselves, and how wise 
it is to put in our rules, our Rules of Civil Procedure, that on request, 
the District court judge must give findings of fact; and the appellate 
courts, of course, have to give reasons, and we lawyers, at least, read 
them, and it opens the courts to criticism, as, I think, the security 
boards ought to be opened. 

Now, I find that the Civil Service Commission’s Handbook provides 
for a memorandum of reasons, but it requires them in support of a 
decision only when the board reaches a decision favorable to the indi- 
vidual. In every such case their reasons are required, but apparently 
not when their decision is against him. 

This, alone, makes it immensely easier for the board—it amounts 
almost to an inducement to the board—to find against the employee, 
and I find it shocking to have the board required to give reasons when 
they find in favor of the employee, and not required when they find 
against him. 

Now, I do not mean a memorandum of the reasons why he is dis- 
charged. I mean a memorandum of the reasons why he is a security 
risk. I am not talking about his discharge, as I made clear. I am 
talking about the reasons given for it, which is the heart of the matter, 
in my opinion. 

I do not want his friends and his neighbors and his family left to 
surmise their own reasons, because you know they are going to be the 
worst. But what I am suggesting is that the board be required to 
specify the particular reasons why it regarded this employee as a 
security risk; and the purpose of that would be not only to be fair 
to him, but the purpose would be to discipline the board to a sense 
of responsibility, just as we discipline our courts to the same sense 
of responsibility by asking them to file an opinion. I believe that this 
alone would save all but the incorrigible security officers and boards 
from acting stupidly. 

We have learned, may I add—that anybody who has read any num- 
ber of the reports of security boards—I have not read the records, 
I have not, but any accounts of them, we have learned how short and 
nasty the step is from stupidity over to cruelty. 

Here is what the courts can teach us, not their procedure. It is an 
administrative matter. A Government department, in my opinion, 
is not held to the procedure required by the Bill of Rights—it does 
owe the employee a decent break and fair treatment. 

My suggestions, that I make, are that we ought to be watching the 
security proceedings as much as we can safely, and that we ought to 
give the security boards a chance to exercise their commonsense, by 
asking them to have a rational belief in their conclusions. 

I am suggesting only that so long as we have security boards advis- 
ing our executive departments and conducting these inquiries—these 
inquiries, if I may interrupt, which we take such pains to call in- 
quiries—well, the security officer, he turns them into trials. It is an 


adversary proceeding on his side. It is an inquiry from the side of 
the defense. 
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Now, Senator, as a trial lawyer, you know that you cannot be more 
fatally unfair than to tell one side that it is an adversary proceeding 
and the other side that it is not. 

Let these security boards act like practical men of affairs, and let 
them, encourage them, to come to a sound decision such as they would 
in the administration of their own lives. 

I go back to the Atomic Energy Commission rules, which give them 
every opportunity to do it if you lift the presumption and leave it open. 

Cease to require them to act on doubts instead of all the relevant 
considerations, and give them every inducement to exercise their com- 
monsense by letting them know that we have our eye on them. 

I thank you. That is all I have, but I shall be glad to elaborate or 
answer questions. 

Senator Henninos. Thank you, Mr. Curtis. 

Mr. Curtis. I have taken a good deal of your time already. 

Mr. Hocker. I have no questions, Mr. Curtis. I do appreciate im- 
mensely your willingness to come down here from Boston to give us 
your ideas on this subject. 

Mr. Curtis. I am very proud to. 

Senator Henninos. Mr. Curtis, I would like to add to what our 
counsel has said, and on behalf of the Subcommittee on Constitutional 
Rights I thank you, as a distinguished member of the American bar, 
a distinguished citizen in your own right, for taking the time, trouble 
and energy needed to prepare the fine statement you have given us 
today, and to come here and give us the benefit of it. Thank you 
very much, sir, for your coming to us. 

Mr. Curtis. Thank you very much, sir. 

Senator Henninos. At this time I want the record to reflect, Mr. 
Reporter, that pursuant to a resolution by the Committee on the 
Judiciary requiring that each subcommittee of that committee, of 
which the present committee is one, pursuant to subsection (3) of 
rule X XV, as amended, of the Standing Rules of the Senate (S. Res. 
180, 81st Cong. 2d sess. agreed to February 1, 1950) a quorum of the 
committee for the purpose of taking sworn testimony shall consist of 
two Senators of said committee, except that for the purpose of taking 
sworn testimony with respect to any private relief measure or ques- 
tion relating to private relief the quorum so fixed shall consist of one 


Senator of said committee, following that, I now offer for the record 
the following: 


A RESOLUTION 


Resolved, by the Subcommittee on Constitutional Rights of the Committee 
on the Judiciary of the United States Senate (under authority of S. Res. 94, 
agreed to May 11, 1955) That pursuant to subsection (3) of rule XXV, as 
amended, of the Standing Rules of the Senate (S. Res. 180, 81st Cong., 2d 
sess., agreed to February 1, 1950) and a resolution of the Committee of the 
Judiciary adopted January 20, 1955, relating to the fixing of quorums of sub- 
committees for the purpose of taking sworn testimony, Senator Thomas C. 
Hennings, Jr., chairman of said subcommittee, is authorized to take sworn testi- 
mony within the territorial limits of the District of Columbia for the period 
ending December 31, 1955, on the subject of the rights guaranteed by the first 
amendment and possible violations thereof. 


That is signed by myself and Senator William Langer; Senator 
O’Mahoney has expressed his willingness to sign, but has not been able 
to do so as yet. 
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I would like to further announce that Senator Langer is presently 
ill and under the doctor’s orders and is not present for that reason. 

Senator O’Mahoney, who was here at the opening day of these pro- 
ceedings and on the day following, is now proceeding with another 
matter being heard before a subcommittee of the Committee on the 
Judiciary, and for that reason cannot be here, there being a conflict 
as there so often is in our subcommittees. 

Now, relating to the other questions: There seems to be—I would 
like to make this further announcement—there seemed to be at the 
conclusion of the morning session some questions raised as to Mr. 
McLeod’s testimony relating to the lifting of Judge Clark’s passport 
while the judge was in Spain or the Canary Islands on Christmas Day 
of 1953. 

The charman had thought that there had been sufficient testimony on 
this subject, and for that reason did not at that time or this morning 
pursue the matter further with Mr. McLeod when he was here to 
testify. 

For the benefit of the ladies and gentlemen of the press who are here 
today I would like to make this further observation and explanation. 
In order to save Mr. McLeod’s returning this afternoon, there have 
been three questions submitted to him, and these questions are as fol- 
lows—I might say they were submitted to him by reading them from 
a paper, a copy of which I hold in my hand—and his answers were 
solicited by telephone. We were vib’ te to reach him immediately. 

The questions are as follows: 

1. Who ordered the lifting of Judge Clark’s passport on Christmas Day 1953? 

2. Who was involved in the decision to do so? 

3. Who was specifically involved in the decision as to the method or proced- 
ure by which it was taken? 

I have just had word from the State Department that Mr. McLeod 
is now preparing an answer to these questions. To question 1 there 
would be a specific answer in about 10 minutes, and the answers to 
questions 2 and 3 are being typed; so that the answers to these ques- 
tions for any who may want to have them, will be given to Mr. Hocker 
within a matter of 10 minutes. 

I had thought that yesterday’s examination clarified the circum- 
stances but in order to remove any questions about them, and for fur- 
ther clarification I have submitted these questions. 

Now, Mr. Hocker, have you anything further for the record or any 
announcement ? 

Mr. Hocker. I would like to announce, Mr. Chairman, the names 
of the persons who will be called as witnesses tomorrow 

Senator Hennines. Yes. Will you announce them, please, Mr. 
Hocker. 

Mr. Hocker. Yes. 

The inquiry tomorrow will be into specific applications, outside of 
Government employment, of matters analogous to the Federal security 
program ; uses, for example, of the list of subversive organizations pre- 
pared by the Attorney General and others, and among the persons we 
expect to call is Dr. Norman J. Small, who has prepared a study on this 
subject. Dr. Small is an employee of the Library of Congress, and 
made this study at the request of the subcommittee, and he has received 
the authority to testify. 
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We have also arranged for the appearance of Mr. Smythe Gambrell, 
the president of the American Bar Association; of Judge David W. 
Peck, the presiding judge of the appellate division of the Supreme 
Court of New York: Mr. Albert F. Jordan, the Superintendent of In- 
surance of the District of Columbia; Mr. Arch Hindman, the execu- 
tive secretary of the Indiana State Athletic Commission; Capt. Carl 
Lawrence of the Delaware State police; and Mayor Church of the 
city of New Rochelle, N. Y. 

Senator Hennrnos. There will be inserted in the record at this point 
the answers to the questions submitted to Mr. McLeod. 

(The answers referred to follow :) 


Answer to Question No. 1 


William Clark, a Foreign Service Reserve officer in the Department of State, 
was suspended on December 8, 1953, for insubordination. Subsequently the De- 
partment learned that Mr. Clark had proceeded without official orders by using 
his diplomatic passport No. 10812 to the Canary Islands for the Christmas holi- 
days. Upon receipt of this information I dispatched a cable to Madrid instructing 
the consul general to proceed to obtain from Mr. Clark the diplomatic passport 
and substitute therefore a no-fee passport permitting travel directly to the United 
States. According to the Department’s file the consul general carried out this 
assignment on December 27, 1953, in an airlines office in Las Palmas, Grand 
Canary, in the presence of the local commissioner of police who was attired in 
civilian clothing. The instruction which I sent was approved by the highest 
officials of the Department of State. 


Answer to question No. 2 


Mr. Chairman, I must respectfully decline to answer this question in accord- 
ance with the traditional doctrine of the separation of powers as set forth in 
the President’s letter to the Secretary of Defense dated May 17, 1954, and in 
the memorandum attached thereto from the Attorney General to the President 
which delineates this doctrine and the supporting precedents since this question 
is directed to the point of confidential advice furnished within the executive 
family. 


Answer to question No. 8 


Mr. Chairman, I must respectfully decline to answer this question in accord- 
ance with the traditional doctrine of the separation of powers as set forth in 
the President’s letter to the Secretary of Defense dated May 17, 1954, and in 
the memorandum attached thereto from the Attorney General to the President 
which delineates this doctrine and the supporting precedents since this question 
is directed to the point of confidential advice furnished within the executive 
family. 


Senator Henninos. If that concludes all that we have before us 
today, the committee will rise and reconvene at 10 a. m. tomorrow. 

(Whereupon, at 4:15 p. m., the subcommittee adjourned, to recon- 
vene on Thursday, November 17, 1955, at 10 a. m.) 
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THURSDAY, NOVEMBER 17, 1955 


Unirep States SENATE, 
SUBCOMMITTEE ON CoNnstITUTIONAL RicHuts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:10 a. m., in room 
318, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man of the subcommittee), presiding. 

Present: Senator Hennings. 

Also present : Lon Hocker, chief hearings counsel. 

Senator Henninos. The committee will please come to order. 

Mr. Hocker, will you call the next witness ? 

Mr. Hocker. I would like to call, Mr. Chairman, Mr. Norman J. 
Small. 


Will you take a seat behind the microphone there, Dr. Small, 
please? 


TESTIMONY OF DR. NORMAN J. SMALL 


Senator Henninos. Stand and be sworn. 

You do solemnly swear that the testimony you are about to give in 
the hearing now before us will be the truth, the whole truth, and noth- 
ing but the truth, so help you God ? 

Dr. Smatu. I do. 

Mr. Hocker. Will you state your full name, Dr. Small ? 

Dr. Smauu. Normal-J. Small. The middle initial. stands for 
Jerome. 

Mr. Hocker. Where were you born ? 

Dr. Smatu. Baltimore, Md., in 1907. 

Mr. Hocker. Where were you educated, Dr. Small ? 

Dr. Smatu. I have an A. B. and Ph. D. in political science from the 
Johns Hopkins University, obtained in 1927 and 1930, respectively, 
and an LL. B. from the University of Maryland Law School, ob- 
tained in 1932. I am a member of the District of Columbia bar. I 
have been a member of the bar since 1934. 

Mr. Hocker. Are you also a member of the bar of the United States 
Supreme Court ? 

Dr. Smatu. Yes; I am. 

Mr. Hocker. And what is your present occupation, Dr. Small? 

Dr. Smaru. I am employed by the American Law Division of the 
Legislative Reference Service in the Library of Congress, as a legal 
analyst. I have one supplementary occupation; I do some college 
teaching. 

Mr. Hocker. Where do you teach ? 
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Dr. Smarty. At the Catholic University of America. 

Mr. Hocker. And what subjects do you teach ? 

Dr. Smauu. I am presently teaching only courses in American Na- 
tional Government and American State and local government, but in 
previous years I have taught courses in American constitutional law, 
American parties and elections, American foreign relations and com- 
parative government. 

Mr. Hocker. Now, last summer did you commence a study, at the 
request of the subcommittee, of the applications of the Attorney Gen- 
eral’s list in other fields and direct Government employment ? 

Dr. Smauu. Yes. 

Mr. Hocker. And have you been engaged in the preparation of 
that work since that time ? 

Dr. Sma. Yes. 

By letter, dated July 19, the chairman of this subcommittee, Senator 
Hennings, addressed an inquiry to Dr. Earnest Griffith, the Director 
of the Legislative Reference Service, where I am employed, asking 
that the following categories of information be compiled for subse- 
quent submission to the committee. 

Two items were mentioned specifically in the letter: (1) A list of 
States and municipal subdivisions thereof and governmental agencies 
at both the State and local level which have adopted statutes, ordi- 
nances, or administrative regulations in the field of Communist activi- 
ties, or administrative regulations in the field of Communist 
activities, which incorporate an express reference to the United States 
Attorney General’s list of subversive organizations, presumably for 
purposes of serving as a guide to these law-enforcement officers in 
their execution of such laws and regulations and ordinances. 

Mr. Hocker. How did you organize? What categories did you 
put this matter into in the preparation of your work ? 

Dr. Sma. To expedite completion of the compiling of the informa- 
tion in the first category, I had reference to a secondary source, which 
I tried to supplement by examining, insofar as the Library has pres- 
ently available, the legislative product of the State legislatures which 
met in 1955. Approximately 45 legislatures, at least, met in 1955, and 
the Library has thus far received session laws from only about 20 or 
25. Consequently, I cannot be certain I have exhausted the field, 
because of the absence of current legislation from so many fields, but 
I have attempted, subject to that qualification, to compile a list of 
State statutes which contain this specific reference to the Attorney 
General. 

These statutes are of varying category; that is, they don’t conform 
to one pattern. 

Mr. Hocker. Before we get into that, I was trying to determine first 
in what categories you set up the work. Do I understand in the first 
instance you tried to. get together the statutes and ordinances that 
you found expressly referred to the Attorney General’s list, and then, 
as a secondary category, references to the Attorney General’s list 
by State investigating agencies? 

Dr. Smatu. Yes. Probably I should preface my answer to the lat- 
ter question by saying that it is virtually impossible to obtain a com- 
plete list of pertinent administrative regulations; that is, regulations 
pertinent to this inquiry, and equally difficult to identify cities which 
have adopted ordinances that incorporate an express reference to the 
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Attorney General. Accordingly, the information as to those two 
agencies of government is quite sketchy, but in my second category, 
which represented a request set forth in this letter of July 19, I was 
asked to prepare a list of State legislative committees conducting in- 
vestigations of un-American activities which had made use of the 
United States Attorney General’s list, and that I have also done to 
the best of my ability. I think that that list is reasonably complete. 

I have doubts as to the use made of the list by the committee of one 
State, but we have no report of that committee’s deliberations, and 
therefore I can’t determine it resolved the issue here either in the af- 
firmative or negative. 

Thirdly, there is an additional category of information which I 
suggested as worthy of inclusion, but which was not set forth in the 
original request. When I began looking at this material, for purposes 
of gathering together the information that was precisely responsive 
to these two questions or requests that were made, I encountered an ex- 
tensive volume of State and municipal legislation, as well as adminis- 
trative ordinances in a few instances, dealing with the field of sub- 
versive activities control, which does not incorporate any express refer- 
ence to the United States Attorney General’s list. These laws or ordi- 
nances or administrative regulations undertake to proscribe subversive 
organizations or foreign subversive organizations or subversive per- 
sons, and also, to regulate the loyalty of public employees at the State 
and local level. 

A doubt arose in my mind as to whether or not the officers entrusted 
with the enforcement of those laws might not be using the United 
States Attorney General’s list as a guide to enable them to determine 
what individuals or associations came within the definition of sub- 
versive organization or subversive person, and so forth, as found in the 
laws and regulations that they were entrusted to execute. I have on at 
least two accasions found evidence to support that suspicion. 

Mr. Hocker. Could we come to those a little later ? 

Now, the third category of inquiry. There was a third category ? 

Dr. Smauu. Those three are the major categories. I have yet to 
complete the third. 

Mr. Hocker. With reference to the approach that you had, the 
method of investigation, of course, there is an almost unlimited field 
of governmental regulation by State and by municipalities and by 
some counties, I suppose, of almost any kind of an occupation, pro- 
fessors, lawyers, beauticians, chiropodists, and so forth. Did you 
attempt to determine without any statutory or ordinance authority if 
there has been an effort made spontaneously, so to speak, by the regu- 
lating agencies to apply loyalty tests ? 

Dr. Smauu. In a few instances, but my clues to such activities on 
the part of licensing agencies or other administrative bodies have of 
necessity had to be obtained from secondary articles, such as Law 


Review articles and clippings from various newspapers, particularly 
the New York Times. 


Mr. Hocker. There is no source in the library by which that subject 
could be investigated ? 

Dr. Smatzu. No. Asa matter of fact, some school boards have simply 
adopted bylaws or regulations that are pertinent to this inquiry, but 
they would not be classed as administrative regulations for incorpora- 
tion in any official source. As a matter of fact, there are very few 
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States which attempt by statutory requirement to produce a compiling 
of administrative regulations. 


(The document referred to was marked “Committee Exhibit No. 5” 
and, together with a supplement subsequently submitted by Dr. Small 
for inclusion in the record, is as follows :) 


CoMMITTEE Exursit No. 5 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., November 8, 1955. 
To: Senate Subcommittee on Constitutional Rights. 
Attention : Dr. Benjamin Ginzburg. 
From: American Law Division. 
Subject: Use of Federal Attorney General’s list of subversive organizations by 


States and municipalities in administration of their laws and programs directed 
at subversive activities. 


I. STATES AND CITIES WHICH HAVE ADOPTED LAWS, ORDINANCES, AND ADMINISTRA- 
TIVE REGULATIONS CONTAINING AN EXPRESS REFERENCE TO THE UNITED STATES 
ATTORNEY GENERAL’S LIST OF SUBVERSIVE ORGANIZATIONS 


ALABAMA 


Loyalty of authors of school books 


The use of any textbook in public schools, trade institutions, or institutions 
of higher learning cannot be approved or considered for adoption or approval 
by the State textbook committee or by any public body or official unless there is 
contained in the text a statement by the publisher or author indicuting clearly 
that the author thereof is not a member, or former member of a Communist-front 
organization designated by the United States Congress, or any committee thereof, 
or by the Attorney General of the United States (Laws 1953, Act No. 688; Code 
(Supp. 1953), title 52, sec. 433 (6a, b); held unconstitutional by the Circuit 


Court of Montgomery County on May 10, 1954. American Book Company et al. v. 
State Board of Education et al.). 


ARIZONA 
Loyalty of State and local government employees 


Salaries will be paid to employees of State and county boards of public welfare 
only after their submission of an affidavit stating they are not now, nor have 
been, within a period of 3 years prior to the signing thereof, a member of * * * 
any organization declared to be subversive by the Attorney General of the United 
States * * * (Code Annotated (Supp. 1952), sec. 70-138). 


CALIFORNIA 


Loyalty of users of public school properties 


Every applicant, whether an individual, society, group, or organization, petition- 
ing the governing board of a school district for permission to use school property, 
shall submit a written statement to the effect that the organization on whose 
behalf application is being made “is not a Communist-action organization or 
Communist-front organization required by law to be registered with the Attorney 
General of the United States.” (Education Code Annotated (West, 1950), sec. 
19441). 

COLORADO 
Loyalty of members of the bar 


Applicants for admission are required to affirm that they are “not at this time, 
nor have [they] ever been, a member of any association, society, or group * * * 
which has been declared a subversive group by the Department of Justice of the 


United States” (files of the Harvard Law School; question 2, Application for 
Admission (form No. 2) ). 
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DELAWARE 


Registration of subversives 


Members and officers of Communist front organizations, listed as such by the 
Attorney General of the United States, entering or residing in the State must 
register with the State police and provide the latter with certain information as 
to themselves and their organizations (Code Annotated (Supp. 1954), 19: 3501- 
3502). 

DISTRICT OF COLUMBIA 


Loyalty of insurance brokers and agents 


Pursuant to discretionary authority vested in him by title 54, Statutes at Large, 
pages 1063, 1078, section 32; District of Columbia Code Annotated (Supp. 1954), 
section 35-1336, the District of Columbia Superintendent of Insurance has in- 
corporated in an application form, to be filled out annually by applicants for a 
license as an insurance agent or broker, the following question : 

Question No. 19: 

(a) Are you now, or have you ever been a member of the Communist Party 
or any other organization having as an objective the altering of the form of 
Government of the United States by unconstitutional means? 

(0) Are you now or have you ever been a member of any organization which is 
included in the subversive list of the Attorney General of the United States? 

(c) Have you ever refused on constitutional grounds to give testimony before 
any court, grand jury, or other duly authorized tribunal? (From information 
provided by telephone by Mr. Jordan, Superintendent of Insurance for the District 
of Columbia, Code 174, extension 515.) 


HAWAII 
Loyalty of members of the bar 

Applicants for admission to the bar of the Territory must answer the follow- 
ing questions: (1) Are you now, or have you ever been, a member of the Com- 
munist Party, or of the Communist Political Association? (2) Have you ever 
attended any meeting of a cell, fraction, or other unit of either the Communist 
Party or the Communist Political Association? (3) Please peruse the list of 
names of certain organizations compiled by the Attorney General of the United 
States (the Honorable Tom Clark), and indicate whether you are now, or ever 
have been, a member of the same? (4) Are you now, or have you ever been 
a member of any organization or committee, the name of which included the 
word, Communist? (5) Are you now a member of any organization or com- 
mittee which you have reason to believe is, or has been, dominated by, affiliated 
with, or sympathetic to the Communist Party, or the Communist Political Asso- 
ciation? (6) Have you ever been a member of any organization or committee 
which you had, or now have, reason to believe was dominated by, affiliated 
with, or sympathetic to the Communist Party, or the Communist Political Asso- 
ciation? (7) Have you ever paid dues or made any donation or other financial 
contribution to any of the organizations listed by the United States Attorney 
General, or any organization or committee the name of which included the 
word Communist? (8) If you were to be listed as a Communist in the records 
of any Federal investigative agency, what past actions or organizational affilia- 
tions of yours not already listed might be used by such investigative agency 
to support its conclusion? (files of the Harvard Law School: Ralph 8S. Brown 
and John D. Fassett, Loyalty Tests for Admission to the Bar, University of 
Chicago Law Review (1953), 20: 491-492). 


INDIANA 
Loyalty of lobbyists 

The statement signed by legislative counsel and agents upon registering shall 
be accompanied by an affidavit of the individual, or of each partner, if a partner- 
ship, or of each principal officer of a corporation, if a corporation, and each 
affidavit shall contain a statement that the affiant is not at the time of making 
such affidavit a member of the Communist Party; that such affiant has never 
been a member of the Communist Party; that the affiant has never failed or 
refused to answer any question propounded to the affiant by any committee of 
Congress concerning such affiliation; and that the affiant is not at the time of 
making such affidavit a member of any organization which has been listed by 
the United States Attorney General as subversive (Laws 1955, ch. 238). 


70836—56——17 
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Loyalty of members of the bar 


Applicants for admission are required to answer the following question : “Have 
you ever been a member of, or affiliated with, an organization * * * which is 
on the subversive list of the Attorney General of the United States?” (files of 
the Harvard Law School). 

LOUISIANA 


Loyalty of State and local government employees 

No person may hold any nonelective position in the government of the State or 
of any political subdivision thereof where the evidence shows such person to 
be a knowing member of a Communist front organization listed as such by the 
United States Department of Justice (Rev. Stat. Ann. (West, 1954), secs. 14: 359, 
362). 

Registration of subversives 

Every person remaining in Louisiana for as many as 5 consecutive days after 
July 30, 1952, who is knowingly a member of a Communist front organization, 
listed as such by the United States Department of Justice, shall register with 
the department of public safety and shall register annually with said department 
so long as he remains in the State (Rev. Stat. Ann. (West, 1954), secs. 14: 359, 
360). 

MICHIGAN 
Registration of subversives 

Any agency which has been or may be declared subversive by the Congress of 
the United States, or the Attorney General of the United States, is required to 
register with the Michigan attorney general and set out in its registration state- 
ment certain information as to members, income, etc. (Stat. Ann. (Supp. 1953), 
sees. 18.58 (2) (ce), 18.58 (3). (Declared unconstitutional, 1949-50 OAG 128.) 
The law enacted in 1952 to supplement the aforementioned statute is set forth 
in the supplement hereinafter, attached (Stat. Ann. (Supp. 1953), secs. 28,243 
(11) to 28,248 (22)). 

DETROIT, MICH. 
Charter amendment 

Charter amendment, No. 25, effective April 12, 1951 (title 9, ch. 9, secs. 1-6) ; 
ordinance No. 394—-E, effective December 22, 1949; as amended by ordinance 
No. 565-E, effective June 14, 1951. 

In determining the disloyalty of any municipal employee, the loyalty commis- 
sion, established by ordinances enacted under the authority of this charter 
amendment, may consider other evidence of reasonable force, including member- 
ship in, or active association with, organizations listed by the Attorney General 
of the United States under Presidential Order No. 9835 of 1947, and similar list- 
ings or designations promulgated by any Federal agency or authority authorized 
by Federal law, regulations, or Executive order. 


NEWARK, N. J. 


Loyalty of State and municipal government employees 


About 7,000 employees of this municipality were required, on June 1, 1955, 
to sign, notarize, and return a loyalty oath form required by State law plus a 
questionnaire which includes a list of 283 of the 303 organizations already appear- 
ing on the United States Attorney General’s list of subversive organizations. 
This action was taken pursuant to an oral resolution adopted by the Newark 
City Council on May 24, 1955. Three of six questions set forth on the question- 
naire relate to present or past membership in the Communist Party or organ- 
izatoins taken from the Federal Attorney General’s list (New York Times, June 
1, 1955). 

NEW YORK 


Loyalty of insurance agents and brokers 


On October 20, 1955, the New York Times reported that Mr. Leffert Holtz, 
superintendent of insurance of the State department of insurance had prepared, 
and during the preceding month had used, a questionnaire designed to extract 
from applicants for licenses information as to whether they had ever been mem- 
bers of any of the 130 organizations listed as Communist or Fascist by the 
United States Attorney General. As the source of his authority for this action, 
the superintendent cited his statutory duty to determine that licensed brokers 
and agents were “trustworthy and competent” (Insurance Law (McKinney, 
1949), secs. 117 (1, d), 119 (2) ; (Supp. 1955), secs. 114 (1) (2, 4), 119 (5)). 
On October 23, 1955, the New York Times published an announcement by the 
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superintendent that use of the questionnaire had been “discontinued pending 
further study.” 


Loyalty of State and local government employees 


In administering the law proscribing public employment of members of sub- 
versive groups and organizations, the State civil-service commission “may utilize 
any listings or designations promulgated by any Federal agency, or authority 
authorized by Federal law, regulation, or Executive order, and for the purposes 
of any investigation, the commission may request and receive from said Federal 
agencies any supporting material or evidence that may be made available to it. 
Where any organization or group has been so designated by the United States 
Attorney General pursuant to Executive Order 10450, the commission may adopt 
such designation, provided such designation by the United States Attorney Gen- 
eral was made after due notice to such organization and an opportunity afforded 
it to answer” (Unconsolidated Laws (McKinney, 1955), sec. 1108; Laws, 1955, 
ch. 156). 

By a ruling of the New York State Civil Service Commission, formulated on 
October 14, 1953, all applicants for appointment or promotion in the State service 
will be required to answer under oath, questions relating to past or present mem- 
bership in any of the groups on the United States Attorney General’s list of sub- 
versive organizations (New York Times, October 15, 1953). 

Attorneys for the State and New York City commissions have taken the position 
that the New York statute enacted in 1951 does not bar reliance on the list of 
subversive organizations prepared by the United States Attorney General (New 
York Times, December 15, 1953). 


Loyalty of teachers. 


The State board of regents is authorized to establish its own list of subversive 
organizations for use in administering the laws pertaining to the disqualification 
or removal of school superintendents, teachers, and employees in public schools 
in any city or school district and of faculty members and all other personnel of 
State-operated colleges. In preparing its own list, the board of regents may 
“utilize any similar listings promulgated by any Federal agency or authority 
authorized by Federal law, regulation, or Executive order” (Education Law 
(McKinney, 1953), sec. 3022). 


NEW ROCHELLE, N, Y. 
Registration of subversives 

By an ordinance adopted on September 18, 1950, the New Rochelle City Council 
required every Communist or member of a subversive organization who lives, 
works, or operates a business in, or regularly travels through the city, to regis- 
ter with the local police. Mayor Stanley W. Church of that city indicated that 
the list of subversive organizations established by the United States Attorney 
General will serve as the guide to organizations deemed to come within the scope 
of the ordinance (New York Herald Tribune; September 19, 1950). 


NEW YORK CITY, N. Y. 


Loyalty of municipal employees 

“Future appointments, reinstatements, transfers, and promotions in 18 depart- 
ments of New York City government which have been classified as ‘security 
agencies’ are now subject to a new form of loyalty test. Persons in [the above 
mentioned] categories will be required to answer questionnaires relating to 
their present and past relationships with any of the 236 organizations listed as 
subversive by the United States Attorney General.” The questionnaires are 
being circulated by the New York City Municipal Civil Service Commission to 
the departments which were designated as “security agencies” by the State 
Civil Service Commission pursuant to the 1951 law previously set forth (New 
York Times, December 11, 1953). 

OKLAHOMA 


Loyalty of State and local government employees 


As originally drafted, the loyalty oath required of State and municipal em- 
ployees contained a stipulation to the effect that the affiant is not, and, during 
the last 5 years preceding his subscribing to the oath, was not, a member or an 
affiliate of any organization officially determined by the United States Attor- 
ney General or other authorized agency of the United States to be a Commu- 
nist front or subversive organization (Stat. (1951), title 51, sec. 37.2). As ap- 
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plied by Oklahoma, this stipulation was found to be violative of the due process 
clause of the fourteenth amendment (Wieman v. Updegraff (1952), 344 U. S. 
183), and was omitted from the loyalty oath enacted in 1953 (Laws 1953, pp. 
216-218) and currently taken by State and municipal employees (Stat. Ann. 
(Supp. 1954), title 51, secs. 36.2, 37.1-37.8). 


Loyalty of members of the bar 


Applicants for admission to the bar also were required to subscribe to a 
loyalty oath containing the stipulation hitherto mentioned and voided in Wie- 
man V. Updegraff. This stipulation was not retained in the loyalty oath cur- 
rently exacted (Ralph S. Brown and John D. Fassett. Loyalty Tests for Ad- 
mission to the Bar, University of Chicago Law Review (1953), 20: 485-486). 

The State legislative council in 1952 published a nine-page pamphlet entitled 
“Consolidated List of Organizations Designated by the United States Attorney 
General.” 

SOUTH CAROLINA 


Loyalty of persons visiting State institutions of higher learning 


In an appropriation act, enacted in 1950, there was contained the following 
provision of substantive law: “No part of any appropriation * * * to State in- 
stitutions of higher learning shall be paid to meet travel and/or any other ex- 
pense items in connection with visits to these institutions of any person who is 
a member of an un-American organization banded as such by the Attorney Gen- 
eral of the United States * * *” (Laws 1950, ch. 1053, sec. 68, par. 2, p. 2640). 


TEXAS 


Loyalty of State and local government employees 


No funds of the State will be paid to any person as salary or compensation 
unless such person files an oath stating * * * “that the affiant is not, and, dur- 
ing the preceding 5-year period, has not been, a member of any organiza- 
tion * * * which the Attorney General of the United States * * * has desig- 
nated as * * * subversive * * *,” and “that the affiant is not, and, during the 
preceding 5-year period, has not been, a member of any organization registered 
under the Federal Internal Security Act (U. 8S. C. 50: 781, et seq.) * * *.” 

“The Department of Public Safety shall obtain a list of such organizations 
and furnish a copy [thereof] * * * to the various agencies which expend State 
funds. Such agencies shall * * * furnish copies of such list to their employees” 
(Rev. Civ. Stat. Ann. (Vernon, 1954), art. 6252-7 (1-2) ). 


Loyalty of authors of schoolbooks 


A textbook for use in the schools of the State cannot be adopted or purchased 
by the State board of education until the author tenders an oath that he is not, 
and during the preceding 5-year period, has not been, a member of any organ- 
ization which the United States Attorney General has designated as subversive, 
or which is registered undere the Federal Internal Security Act (U. 8S. C. 50: 
781, et seq.) (Rev. Civ. Stat. (Vernon, 1954), art. 6257-7(3) ). 


Loyalty of taxr-erempt organizations 

“No organization listed by the Attorney General of the United States * * * 
as subversive shall be entitled to exemption from taxation” (Civ. Stat. Ann. 
(Vernon, supp. 1955) art 7150(20) ; added by Laws 1955, ch. 271). 


WASHINGTON 


Subversive activities ; loyalty of government employees 


In the administration of the law proscribing subversive activities, which com- 
prehends membership in a subversive organization, and denying public employ- 
ment to persons who are members therein, membership therein “shall be mem- 
bership in any organization after it has been placed on the list of organizations 
designated by the Attorney General of the United States as being subversive pur- 
suant to Executive Order No. 9835” (R. C. W. (1951), secs. 9.81.010 to 9.81.030; 
Laws 1955, ch. 377 sec. 3). 
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II. EVIDENCE OF USE OF THE UNITED STATES ATTORNEY GENERAL’S List oF Sus- 
VERSIVE ORGANIZATIONS BY STATE LEGISLATIVE COMMITTEES INVESTIGATING 
SUBVERSIVE ACTIVITIES 


CALIFORNIA 


Senate factfinding (Tenney) committee on un-American activities 

This committee prepared its own list of Communist-front organizations; and 
“in 1948 characterized as ‘Communist fronts’ approximately twice as many 
organizations as have been similarly labeled by the Attorney General of the 
United States” (Edward L. Barrett, Jr., the Tenney committee: Legislative 
Investigation of Subversive Activities in California (1951), pp. 67-69, 79-80, 
355-360; Walter Gellhorn, the States and Subversion (1952), p. 17; see also 
Fourth Report (1948), all of which is devoted to identification of Communist- 
front organizations). 

ILLINOIS 


The seditious activities investigation (Broyles) commission 


During the course of hearings conducted by the commission, Dr. J. B. Mathews, 
retained by the commission to conduct the interrogation of witnesses, discussed 
the usefulness of the Attorney General’s list after reference to the latter had been 
made by one of the witnesses. 

In one of its reports the commission also recommended that “schools within 
Illinois dismiss any teacher * * * who refuses to resign from known Communist 
or Communist-front organizations and groups as listed by the Department of 
Justice” (Gellhorn, op. cit., pp. 90, 124, 129-130, 132, citing the Commission’s 
report of proceedings, Investigation of the University of Chicago and Roosevelt 
College (1949), pp. 269-270, see also pp. 3-5 of press release contained in the 
appendix to this report as well as pp. 141, 154, 175, 178-181, 183-184, 196, 205-207, 
218-221, 226, 229, 234, 286-237, 239, 245, 266 of the latter in which references to the 
Attorney General’s list were made by a number of other witnesses as well as by 
Dr. J. B. Mathews). 

MARYLAND 


Commission on subversive activities (Ober) 


In recommending adoption of legislation to curb subversive organizations, the 
commission stated it was inexpedient “to prescribe by detailed statute the in- 
quiries to be made of candidates for appointment to office, which necessarily must 
be flexible if the program is to be successful. Any attempt to cite a long list of 
subversive organizations, association with which would disqualify a candidate for 
office, would * * * not cover a constantly changing situation * * * Lists change 
constantly, and the [Maryland] special attorney general, elsewhere recommended, 
presumably would keep an up-to-date list of organizations on the United States 
Attorney General’s list, and of organizations as to which he has other credible evi- 
dence of subversive character” (report to Gov. William Preston Lane, Jr., and the 
Maryland General Assembly (1949), p. 43). 


NEW HAMPSHIRE 


A commission established in 1949 by the New Hampshire Legislature to investi- 
gate “and expurgate subversive and other illegal activities within this State,” re- 
printed in its final report, issued in 1950, “the names of organizations listed by the 
Attorney General of the United States” (Gellhorn, op. cit., p. 371). 


WASHINGTON 


Joint fact-finding committee on un-American activities (Canwell) 


In enumerating its legislative recommendations, this committee stated ‘“sub- 
versive affiliation,” for the purpose of legislation to be adopted, ‘‘may properly be 
imputed where the individual undeviatingly adheres to the Communist Party line 
or has proven affiliation with three or more known Communist-front organizations 
which have been declared subversive by a qualified branch of the State or Federal 
Government.” 

The committee further stated that it “has only the highest praise for the vari- 
ous branches of the Justice Department; and that it had “worked in utmost har- 
mony with all agencies engaged in the investigation of subversive activities.” It 
also claimed credit for having “disclosed the Communist control of the * * * now 
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almost defunct Pacific Northwest Labor School as a Communist front,” a school 
which it noted, “has also been listed by the Attorney General of the United States 
as a subversive organization” (Report (1949), pp. 3, 21, 25). 

In the course of hearings conducted prior to the release of this report, the paid 
investigator of the committee is reported to have used the list of subversive or- 
ganizations prepared by the Attorney General as a means of identifying the 
political views and affiliations of witnesses (Vern Countryman, Un-American 
activities in the State of Washington : The Work of the Canwell Committee (1951), 
pp. 63, 123, 214, 342). 

Witnesses called by the committee also frequently referred to the Attorney 
General’s list as evidence supporting their identification of other individuals as 
Communists, ete. (Countryman, op. cit., pp. 32, 37, 81; Gellhorn, op. cit., p. 290). 

Moreover, in an investigation of its faculty members who had made disclosures 
as witnesses testifying before the committee, administrative officers of the Uni- 
versity of Washington employed the Attorney General’s list as a means of estab- 
lishing past identity and affiliation (Countryman, op. cit., p. 342). 

“The three lists issued by the United States Attorney General for use in the 
Federal loyalty program * * * [were] accepted and used by the Canwell com- 
mittee as reliable listings of ‘Communist fronts’ ” (Gellhorn, op. cit., pp. 347, 351). 


SUPPLEMENT 


Note.—A number of States and cities and agencies thereof have adopted stat- 
utes, ordinances, administrative regulations, or bylaws which impose various 
restrictions and penalties on subversive organizations, Communist-front organi- 
zations, subversive persons, ete. Although the latter terms are defined in the 
aforementioned sources, these definitions do not incorporate any express reference 
to the United States Attorney General’s list; and in the absence of affirmative 
evidence obtained from the enforcing officers it is not possible to ascertain whether 
the Attorney General’s list is being used by them as a standard for determining 
the application of such laws and regulations. Legal source material falling 
within this category is to be found in the following States (the Hawaiian Loyalty 
Act, having been inadvertently omitted from pt. I, is included in this supplement). 

In a few instances there have been included ordinances or administrative deci- 
sions as to the subsequent history of which we are unable to supply authoritative 
information. 

ALABAMA 


Loyalty of civil-defense employees 

Employees must make oath that they are not members of any political party 
or organization advocating the overthrow of the Government of the United States 
or of Alabama by force or violence, and that during their employment they will 
not become members of such party or organization (Code Ann. (Supp. 1953) title 
37A sec. 19 (60) ). 


Loyalty of members of the bar 


Applicants for admission must answer the following questions: (1) “Are you 
a member of the Communist Party or affiliated with such party, or have you ever 
been? (2) Do you believe in, are you a member of, do you support, any organi- 
zation that believes in or teaches the overthrow of the United States by force 
or by illegal or unconstitutional methods? Or have you ever believed in, belonged 
to, or supported any such organization?’ (Brown and Fassett, op. cit., p. 491). 


Loyalty of State and municipal employees 


Denies appointive office in the government of the State or of any of its local 
subdivisions to one as to whom, on all the evidence, there exists on the part of 
the employing agency reasonable grounds for believing that said person is a Com- 
munist or, knowingly, is a member of a Communist-front organization. The 
latter is defined as an organization dominated by Communists or by the Com- 
munist Party (Code Ann. (Supp. 1953) title 14, sec. 97 (7)). 


Loyalty of voters 


For purposes of qualifying for registration, applicants must answer a question- 
naire embodying an oath by the applicant that he has not at any time been 
affiliated with any group or party which has advocated the overthrow of the 
Government of the United States or of Alabama by unlawful means (Constitution, 
sec. 181 (Laws 1951, No. 426) ; Code Ann. (Supp. 1953) title 17, sec. 31). 
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Registration of subversives ; penalties imposed 

Every person remaining in Alabama for 5 consecutive days, who is knowingly 
a member of a Communist-front organization, shall register with the department 
of public safety on or before the 5th consecutive day, and at such intervals there- 
after as the department may direct. Under oath, the registrant must set forth 
his real name (and assumed name, if any), organizations of which he is a mem- 
ber, and the names of persons known to him to be Communist or members of any 
Communist-front organization. 

Also, every ofticer and member of a Communist-front organization, knowing said 
organization to be a Communist-front organization, shall register said organiza- 
tion with the department, if the organization has members who reside in the State 
permanently or for a period of more than 30 days. 

A Communist-front organization is defined as an organization the members 
of which are not all Communists, but which is substantially directed, dominated, 
or controlled by Communists or by the Communist Party. 

Where reasonable grounds exist, on all the evidence, that a person is a member 
of a Communist-front organization, said person is barred from elective or 
appointive offices in the State and local governments. 

Records of such registration are to be open to inspection by Federal law- 
enforcement officers (Code Ann. (Supp. 1953), title 14, sec. 97 (1-8) ). 


BESSEMER, ALA. 

Registration of subversives 

It shall be unlawful for any member of the Communist Party of this or any 
other country, after 48 hours after the publication of this ordinance, to remain in, 
or to enter, the city unless he shall have registered with the chief of police. Entry 
is conditioned upon obtaining from the chief of police a receipt acknowledging 
the filing of the prospective entrant’s registration statement disclosing name, 
address, age, sex, office held in the party, person or persons to be visited in 
the city, when and how registrant will arrive, where he will stay while in the 
city, and when he will depart. 

Th presumption of membership in the party is based on the same type of 
evidence as is set forth in the Jacksonville, Fla., ordinance hereinafter digested 
(Ordinance No. 1040 (1950) ). 


%. 


Barring Communists from city 


The city commission, by ordinance, outlawed the Communist Party and gave 
Communists 48 hours to leave the city or risk arrest. The ordinance provided 
that Communist Party membership shall be taken for granted if a person “shal! 
be found in any secret or nonpublic place in voluntary association or communica- 
tion with any person or persons established to be or to have been members of 
the Communist Party” (New York Times, July 19, 1950). 

This ordinance was ruled unconstitutional by a United States district court 
on the ground that a resident, against whom enforcement was sought, would be 
deprived of his property, that is, his home, without due process of law contrary 
to the 14th amendment (New York Times, Oct. 19, 1950 (Sam Hall v. City of 
Birmingham) ). 


BIRMINGHAM, ALA, 


MONTGOMERY, ALA, 


Loyalty of municipal and defense employees 
Similar to law enacted by Alabama (Code (1952), ch. 8, see. 11) ). 


ALASKA 
Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Laws 1951, ch. 131, see. 20). 
Loyalty of members of the bar 


“Every applicant shall state under oath that * * * he is not, and has not been, 
a member of any organization, association, society, or group that advises, ad- 
vocates, or teaches opposition to all organized government: that he * * * has not 
been a member of, or affiliated with, any organization * * * that believes in, 
advises * * *, or teaches the overthrow by force or violence of the Government 
of the United States or of all forms of law * * *” (Comp. Laws Annotated 
(1949), see. 35-2-42). 
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Loyalty of territorial officers and employees 


All such officers and employees must take an oath that they are not members of 
the Communist Party or of any subversive organization, and are not affiliated 
with such party or organization; and that they do not believe in and are not 
members of any organization which advocates the overthrow of government by 
force or violence (Laws 1949, ch. 113, sec. 1). 


ARKANSAS 


Exclusion of subversive parties from ballot 


No new or existing political party, directly or indirectly affiliated with the 
Communist Party of the United States, the Communist International, or any 
other foreign agency, political party, organization, or government, shall be qual- 
ified to participate or permitted to have the names of its candidates appear on 


the ballots in any election in this State (Stat. Ann. (1947), secs. 3—-1604 to 
3-1605). 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Stat. Ann. (Supp. 1953), sec. 
11-1914). 


Loyaity of State and local employees 


It is unlawful for any employee of the State to maintain membership in any 
political party or organization which advocates the overthrow of our constitu- 
tional form of government; and no person who is a member of a Nazi, Fascist, 
or Communist society, or any organization affiliated with such societies shall be 
eligible for employment by the State or by any agency, institution, or municipality 
thereof (Stat. Ann. (1947), secs. 3—-1404 to 3-1405; 41-4113). 


Membership in, or formation of, subversive organizations unlawful 


It is unlawful for any person knowingly to organize or assist in the formation 
or become a member of, or affiliate with, any society, group, or assembly of per- 
sons who teach, advocate, or encourage the forcible overthrow or destruction of 
the Government of the United Sattes or of Arkansas (Stat. Ann. (1947), secs. 
41-4111, 41-4113). 


Registration of Communist Party, etc., members 


Registration with the director of the State police is required of the following: 
(a) members of the (1) Communist Party, (2) Communist Political Association, 
(3) Communist Party of any State, foreign state, or any political subdivision of 
any foreign state, (4) any section, subsidiary, branch, affiliate, or subdivision of 
any such association or party, (5) the direct predecessors or successors of any 
association or party, regardless of what name such group or organization may 
have used, may now bear, or hereafter may adopt, (6) any organization which 
advocates or teaches the overthrow by force or violence or other unconstitutional 
means of the Government of the United States or of Arkansas; and (0) an indi- 
vidual who is not a member of one of the above organizations, but who writes, 
publishes, or causes to be written or published, or who circulates orally or other- 
wise any information advocating or teaching the overthrow by force or violence 
or other unconstitutional means of the Government of the United States or of 
Arkansas. Penalties are imposed for failure to register. The registration files 
are to be open to the public (Ann. Stat. (Supp. 1953), secs. 41-4125 to 41-4127). 


ARIZONA 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Code Annotated (Supp. 1952), 
sec. 70-138). 


CALIFORNIA 


Exclusion of subversive parties from ballot 
Similar to Arkansas law (Election Code (West, 1955), sec. 2540.4). 
Loyalty of candidates for public office 


Candidates participating in a primary election must submit an oath to the effect 
that they are not knowingly members of any organization engaged in any at- 
tempted overthrow of government by force. To qualify for office a candidate 
also must take the constitutional oath embodying an affirmation on the part of 
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the affiant that for a period of 5 years prior to taking said oath as well as during 
his term in office he has not and will not take part in subversive activities (Blec- 
tion Code (West, 1955) sec. 2601; Const. art. 20, sec. 3). 


Loyalty of members of the bar 


“No person who advocates overthrow of the Government of the United States 
or of this State by force, violence, or other unconstitutional means shall be certi- 
fied for a license; and if already licensed, this shall be a ground for disbarment” 
(Business and Professional Code (West, 1954), secs. 6064.1, 6106.1). 


Loyalty of public officers and employees, including civil-defense employees 

All public officers and employees must take an oath that they are not, and will 
not become, members of any party or organization, political or otherwise, that 
now advocates the overthrow by force or violence or other unlawful means of 
the Government of the United States or of California. Public employees who 
knowingly remain members of the Communist Party or of any organization which, 
during the period of their membership, is known to them to advocate such forcible 
overthrow, are to be discharged (Constitution, art. 20, sec. 3; Government Code 
(West, 1955), secs. 3102 to 3103, 18150). 


Loyalty of teachers and school employees 


Any school district employee who fails to answer on any grounds a question 
relating to specified matters when subpenaed by a congressional or California 
legislative committee on un-American activities, or who fails to answer under 
oath any question put to him by said committees or by the governing board of 
a school district, or its counsel, or the superintendent of schools as to his knowing 
membership in the Communist Party or in any organization advocating violent 
overthrow of the Government shall be dismissed (Education Code (West, 1955), 
secs. 12604-12605). 


Registration of subversive organizations 

Requires the registration of subversive organizations, which are defined to in- 
clude every corporation, association, etc., composed of two or more members, 
which directly or indirectly advocates, advises, teaches, or practices the duty, 


necessity, or propriety of controlling, conducting, seizing, or overthrowing the 
Government of the United States or of California or of any of its political sub- 
divisions by force or violence, or which is subject to foreign control. 

A copy of any revision of the article of association, bylaws, etc., as well as 
change of officers, or aims, purposes, or methods and sources of financing of activi- 
ties must also be registered by such organizations. Also required to be registered 
are copies of resolutions adopted at meetings, together with the minutes there- 
of, authorizing or providing for concerted action pertaining to legislative pro- 
posals or candidates for public offices. In addition, such organizations must file 
semiannually a statement disclosing the names and addresses of newly admit- 
ted members; and must affix a complete identification of the sender on all com- 
munications or literature addressed to nonmembers. 

Penalties are imposed on any one who becomes or remains a member of sub- 
versive organization, or who attends a meeting thereof with knowledge that 
such organization has failed to comply with the aforementioned requirements 
(Corporation Code (West, 1953), secs. 35000 to 35307; validity upheld by At- 
torney General, 11 OAG 21 (1948) ). 


LOS ANGELES, CALIF. 


Loyalty of public officers and employees 


In 1941, the California Legislature amended the Los Angeles City Charter as 
follows: “No person shall hold or retain or be eligible for any public office or em- 
ployment in the service of the city * * *, in any office or department thereof, 
either elective or appointive, who has within 5 years prior to the effective date 
of this section [April 28, 1941] advised, advocated, or taught, or who may, after 
this section becomes effective, advise [etc.], or who is now or has been within 5 
years prior to * * * [said] effective date * * *, or who may, after this section 
becomes effective, become a member of, or affiliated with, any group * * * organ- 
ization, or party which advises, advocates, or teaches, or has, within said * * * 
[5-year] period, advised * * * or taught the overthrow by force or violence of 
the Government of the United States * * * or of the State” (Laws 1941, ch. 67). 

Pursuant to this grant of authority, the city in 1948 passed ordinance No. 
94004 requiring every person who held an office or position in the services of 
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the city to take an oath prior to January 6, 1949, which oath conformed to the 
terms of the aforementioned authorizing statute. This ordinance was sustained 
in: Garner v. Los Angeles City Board ((1951) 341 U. S. 716). See also Harold 
W. Horowitz. Report on the Los Angeles City and County Loyalty Programs 
( (1953), Stanford L. R., 5: 233-246). 


Registration of subversives 


The ordinances adopted by the city council on September 13, 1950, require 
Communist Party members to register with the police department, New York 
Times, September 14, 1950. They have been reported to have been held uncon- 
stitutional. See Thomas I. Emerson and David Haber. Political and civil 
rights in the United States ( (1952), p. 599 note 7; Gellhorn, op cit., p. 382). 

(1) Ordinance No. 97018 requires every person who resides in, or is employed 
in, or has a regular place of business in, or who regularly enters or travels 
through any part of the city, and who is or becomes a member of any Communit 
organization to register by filing with the police department a sworn statement 
disclosing the names or aliases of the registrant, his address, and name and 
address of his employer, and the names of all Communist organizations of which 
he is a member. Within 2 days after a registrant changes his residence, or 
his place of employment or business, or his name, or joins any Communist 
organization not listed in his registration, he shall file a new registration state- 
ment. The records of such registration statements are to remain confidential 
and may be used only by city officials. 

Registrants may not own, or receive permits to carry weapons; nor buy, sell, 
possess, or control any explosives or receive any permit to do so; nor receive 
appointments to positions in the Los Angeles Disaster Relief Authority or in 
any other civil defense organization in the city, unless, subsequently to regis- 
tration, they terminate their membership in Communist organizations and with- 
draw their registration statements. 

Penalties range from fines up to $500, or imprisonment up to 6 months, or 
both fine and imprisonment. Elaborate definitions of Communist organiza- 
tions and enumeration of evidence useful in determining the identity of such 
organizations are contained in this ordinance. 

(2) Ordinance No. 97019 requires the registration of persons, such as those 
enumerated in the preceding ordinance, who are members of organizations ad- 
vocating the forcible overthrow of government, or having as a present objec- 
tive the destruction, injury, illegal interference, or tampering with real or per- 
sonal property in the city as a means of accomplishing a hindrance, delay, 
interference, or obstruction of the manufacture of supplies for the armed serv- 
ices or for civil defense. The procedure for registering, the disclosures to be 
made, and the terms under which registration is to be maintained, as well as 
the penalties for noncompliance, are the same as those set forth in the first 
ordinance. 

(3) Ordinance No. 97020 imposes, on terms similar to those contained in the 
preceding two ordinances, the requirement of registration on the part of individ- 
uals who are members of organizations that have as one of their premises the 
precept that in the immediate future their principles must and will be imposed 
upon the majority of the people of the city by a minority through a totalitarian 
dictatorship based upon force. 


LOS ANGELES COUNTY, CALIP£. 


Registration of Communists 


os 


An ordinance No. 5578, identical with ordinance No. 97018 adopted by the city of 
Los Angeles, was held to violate the self-incrimination clause (art. 1, sec. 13) of 
the California Constitution (People v. McCormick (1951), 102 Cal. App. 954; 228 
P. 2d 349). 


OAKLAND, CALIF. 


Loyalty of municipal employees 


Every elected or appointed officer or employee, before entering upon his duties, 
must submit an oath to the effect that he is not now, and has not been within a 
5-year period preceding passage of the ordinance hereinafter cited, a member of, 
or affiliated with, any group or organization which advocates, or has advocated, 
within said 5-year period, the forcible overthrow of government, and that he will 
not become a member of, or affiliate with, such organization (Ordinance No. 3426 
C. M. 8. (1950) ). 
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REDONDO, CALIF. 
Registration Of subversives 

Three ordinances, similar to those adopted by Los Angeles, were enacted in 
1950. Penalties range from fines up to $300, or imprisonment up to 6 months, or 
both fine and imprisonment (Ordinances Nos. 1253 to 1255). 


: COLORADO 
Loyalty of cwil-defense employees 
Provision similar to that enacted by Alabama (Stat. Ann. (Supp. 1953), ch. 
34A, sec. 13). 
CONNEOTICUT 


Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Gen. Stat. (Supp. 1953), see. 
1462 (c)). 
DELAW ARE 


Exclusion of subversive parties from baliot 


No newly organized political party shall be permitted on the ballot until it has 
filed, through its officers, an affidavit under oath that it does not advocate the 
overthrow of local, State, or National Government by force or violence, and that 
it is not affiliated with any political party or organization, or subdivisions of 
organizations, which do advocate such a policy by radio, speech, or press. The 
latter organizations are also denied a place on ballots (Code Ann. (1953), title 
15, sec. 4101). 


Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Code Ann. (1953), title 20, sec. 
3118). 
FLORIDA 


Loyalty of candidates, State and local employees, and teachers 


All candidates for public office, and all persons who now or hereafter are on 
the payroll of the State, or any of its agencies and local subdivisions, including 
school boards and districts, must take an oath to the effect that they are not 
members of the Communist Party, that they will not lend aid, support, advice, 
or counsel, or influence to the Communist Party, and that they are not members 
of any organization or party which believes in, or teaches, directly or indirectly, 
the overthrow of the Government of the United States or of Florida by force or 
violence. Failure to execute this oath or violation of said oath shall result in 
the dismissal of the employee or in the disqualification of a candidate and in the 
removal of his name from the ballot (Stat. Ann. (Supp. 1954), secs. 876.05 to 
876.10). 


Loyalty of civil-defense employees 

Provision similar to that enacted by Alabama (Stat. Ann. (Supp. 1954), sec. 
252.21). 
Subversive activities control law, penalties 


It is a felony (1) to assist in the formation, or participate in the management, 
or to contribute to the support, of any subversive organization or foreign sub- 
versive organization knowing said organization to be a subversive, or foreign 
subversive, organization; or (2) to destroy any books, records, or files, or secrete 
any funds in this State, of a subversive, or foreign subversive, organization know- 
ing said organization to be such; or (3) to become or to remain a member of a 
subversive, or foreign subversive, organization, knowing said organization to 
be such. Any one convicted of such felonies shall be barred from (1) holding 
elective or appointive office, or any other position of profit or trust in, or employ- 
ment by, the government of this State or of any political subdivision thereof ; 
(2) filing or standing for election to public office in the State; or (3) voting 
in any election in the State. 

Any subversive, or foreign subversive, organization found to exist or function 
in this State shall be dissolved by judicial proceedings and, if a domestic cor- 
poration, shall forfeit its charter. 

A “subversive organization” is defined as an organization which engages in, 
advocates, abets, advises, or teaches, or a purpose of which is to engage in or 
advocate, abet, advise, or teach activities intended to overthrow, destroy, or 
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alter, or to assist in the overthrow, destruction, or alteration of, the constitu- 
tional form of Government of the United States or of Florida, or any political 
subdivision of either of them by revolution, force, or violence. 

A “foreign subversive organization” is defined as an organization engaging in 
the same activities as a subversive organization, but which is directed, domi- 
nated, or controlled directly or indirectly by a foreign government and which 
has as its ultimate objective the establishment, in place of constitutional gov- 
ernment, of a form of government, the direction and control of which is to be 
vested in, or exercised by, or under the domination of, any foreign organization 
or individual. 

A “subversive person” is defined as any person who engages in the same activi- 
ties as a subversive organization, or who is a member of a subversive organiza- 
tion or a foreign subversive organization (Stat. Ann. (Supp. 1954), secs. 876.22 
to 876.31). 

FORT LAUDERDALE, FLA. 
Exclusion of subversives 

Similar to Jacksonville ordinance (Code of Ordinances (1953), secs. 28-7 to 

28-8). 


JACKSONVILLE, FLA. 
Registration of Communists 


It shall be unlawful for any officer or member of the Communist Party of this 
or any other country to be within the corporate limits or police jurisdiction of the 
city in or upon any day after 48 hours after the date of publication of this 
ordinance, and before cessation of hostilities in Korea against the Armed Forces 
of the United States. The presence of such officer or members within the city 
limits in or upon any such day shall constitute a separate offense except that 
presence resulting from custody by a law-enforcement officer or from imprison- 
ment shall not constitute an offense. 

Penalties range from imprisonment up to 90 days or a fine up to $500, or both. 

It shall be prima facie evidence that a person is a member of the Communist 
Party if he engages in the distribution of any written or printed matter issued 
under the name of the party; or if he engages in the distribution of any written 
or printed matter issued under the name of any organization whose policy is 
controlled by any persons established to be, or to have been, members of the 
party; or if he shall be found in any secret or nonpublic place in voluntary asso- 
ciation or communication with any persons established to be or to have been 
members of the party (Ordinance No. BB-465 (1950) ). 

The only Communist registered here received a 90-day term for violating the 
ordinance prohibiting Communists within city limits (New York Times, Aug. 30, 
1950). 

This ordinance was held unconstitutional by Florida Circuit Court Judge 
Claude Ogilvie (Trainor v. Cannon) as violative of the declaration of rights in 
the Florida constitution and the “due process” clause of the 14th amendment to 
the United States Constitution (New York Times, Oct. 4, 1950). 


KEY WEST, FLA. 
Registration of subversives 


“It shall be unlawful for any person who is a member of the Communist 
Party, or any other organization which is subversive according to the current 
list prepared by the attorney general, which list is available at his office, to 
remain within the corporate limits of the city without first registering with the 
chief of police, within 48 hours after arrival in the city, giving his name, address, 
and occupation, and permitting a photograph to be taken by the city police 
department. 

“It shall be unlawful for any person who is a member of the Communist Party, 
or any other organization named in the list prepared by the attorney general, 
to engage in the circulation or distribution of any printed or written matter unless 
such printed or written matter has first been approved for circulation or distribu- 
tion by the local post of the American Legion. 

“It shall be unlawful for any person who is a member of the Communist 
Party or any other organization named in the list prepared by the attorney 
general to hold any meeting within the city without having first notified the 
chief of police of the time and place of such meeting at least 10 days prior 
thereto. " 

“Tt shall also be unlawful for any owner * * * or occupant of any place, 
building, room, or tent wilfully and knowingly to permit therein any assemblage 
of persons who are members of the Communist Party. or any other organization 
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* 
of a subversive nature, without first obtaining a permit from the chief of police 
for each time such party or group assembles” (Code (1952) sec. 20.7). 


MIAMI, FLA. 
Registration of subversives 


It is unlawful for a member of the Communist Party or of an organization 
promoting objectives contrary to the United States by force, violence, treachery, 
sabotage, etc., to remain within or enter the city without first registering with 
the identification bureau of the division of police in the department of public 
safety within 48 hours after the effective date of this ordinance, and recording 
his name, address, occupation, and permitting the police to take his photograph. 

It is unlawful for any member of the party, organization, or affiliate, or any 
person or organization as defined in the preceding paragraph to hold any meet- 
ing within the city without having first notified the police of such meeting at 
least 10 days prior thereto. Penalties range from a fine up to $500, or imprison- 
ment up to 60 days, or both fine and imprisonment. 

Enforcement of this ordinance was temporarily enjoined on March 1, 1954, in 
Rosenberg v. City of Miami, Chancery No. 135755-B; and it is elsewhere re- 
ported that this ordinance was held unconstitutional. Emerson and Haber (op. 
cit., p. 599 n. 7). 

MIAMI BEACH, FLA. 


Loyalty of candidates for city councilman 


Each candidate must swear that he is not a member of, and does not sub- 
scribe to the principles of, any group that seeks to overthrow the Government 
of the United States (Code (Supp. 1953) art. II sec. 2.32). 


PENSACOLA, FLA. 
Exclusion of subversives 
Similar to Jacksonville ordinance (Code of Ordinances (1950) secs. 21.9 to 


21.10). 
VERO BEACH, FLA. 


Exclusion of subversives 


Similar to Jacksonville ordinance, except that the exclusion is not limited as 
to duration and became effective September 26, 1950 (Code of Ordinances (1951) 
sec. 14.12). 

WINTER HAVEN, FLA, 
Loyalty of municipal employees 

All persons now or hereafter employed by the city are required to take an 
oath that they are not members of the Communist Party, that they have not and 
will not lend their aid, support, advice, counsel, or influence to the Communist 
Party, that they do not believe in the overthrow of the Government of the United 
States or of Florida by force or violence, and that they are not members of any 
organization or party which believes in, or teaches, directly or indirectly, the 
forcible overthrow of government. 

A person who refuses to take the oath or who, having taken the oath, thereafter 
becomes a member or supporter of the Communist Party or of any organization 
or party which believes in, or teaches directly or indirectly, the forcible over- 
throw of government shall be discharged (Code (1951) sees. 2.3 to 2.6). 


GEORGIA 


Loyalty of civil defense employees 


Provision similar to that enacted by Alabama (Code Ann. (Supp. 1953) 
sec. 86-1819). 


Subversive activities control act ; penalties 


Same as law enacted by Florida except that additional penalties may be im- 
posed in the form of a fine up to $20,000, or imprisonment from 1 year to 20 
years, or both. As in Maryland, enforcement of this law has been entrusted to 
a special assistant attorney general. Records of pertinent information received 
by him such as may reflect on the loyalty of any resident of Georgia shall not be 
made public or divulged to any person except with permission of the Governor 
or the Attorney General to effectuate the purposes of this law. However, these 
records are made available to the committees of the legislature (Code Ann. 
(1953) secs. 26-901a to 26-912a). 
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In the administration of this law, a questionnaire containing 25 questions has 
been circulated among State employees and members of the faculty of State 
educational institutions. Failure to answer the same is cause for dismissal. 

Question No. 16 asks whether the signer or any member of his family has 
been a member of any Communist or Fascist organization. A schedule attached 
thereto lists about 300 organizations, including the Abraham Lincoln Brigade. 
This listing, according to an explanation contained in a footnote thereto, is not 
an allegation that the organizations set forth therein are in violation of State 
or Federal laws, and is not “inclusive” (New York Times, Mar. 21, 24, 1954). 


ATLANTA 


Subversive organizations ; membership in, formation of, penalties 


Whoever, within the corporate limits of the city, organizes, or helps to organize, 
any society, group, or assembly of persons who teach, advocate, or encourage 
the overthrow or destruction of any government by force or violence, or is a 
member of, or affiliates with, any such group, society, or assembly, knowing the 
purposes thereof, shall, on conviction be punished (Code of City (1953), pt. 2, 
sec. 36.57). 


MACON 


Barring Communists from city 


An ordinance adopted by the city council imposes penalties on card-carrying 
Communists who fail to leave town within 48 hours (New York Times, Aug. 
24, 1950). 


HAWAII 


Loyalty of territorial and local government employees 


All elected and appointed officials and employees of the Territory and its sub- 
divisions must take an oath to the effect that they neither are members of, nor 
make contributions to, any organization advocating the overthrow of government 
by other than constitutional means. This oath also must be taken by those em- 
ployed under contract with the Territory. Failure to take the oath results in 
disqualification from public employment (Rev. Laws (1945) ch. 13, secs. 600— 
601, 605-613 ; am. Laws 1947 p. 26, 1951 p. 47). 

No person is allowed to become or to remain a public officer or employee if it 
shall be found, in proceedings conducted by a loyalty board, that there is a rea- 
sonable doubt of such person’s loyalty. If removed by such proceedings, a person 
thereafter shall be ineligible to public employment unless, by virtue of new or 
further proceedings conducted by this board, it is determined that there no 
longer exists such reasonable doubts as to the person’s loyalty. 

The standard for refusal of employment or removal from employment or office 
on grounds relating to loyalty shall be that, on all the evidence before the board, 
there exists a reasonable doubt of a person’s loyalty. Activities or associations 
which may be considered in connection with the determination of the issue 
whether such reasonable doubt exists may include the following: membership in, 
affiliation or sympathetic association with any foreign or domestic organization, 
association, movement, group or combination of persons designated by the United 
States Attorney General as totalitarian, Fascist, Communist, or subversive, or as 
having adopted a policy of advocating or approving the commission of acts of force 
or violence to deny other persons their rights under the United States Constitution, 
or as seeking to alter the form of government by unconstitutional means. 

If any person in public employment willfully refuses to appear before any court, 
legislative committee, or other body authorized to conduct any hearing, or having 
appeared, willfully refuses to answer questions regarding the government, 
property, or affairs of the territory or of any of its subdivisions, or the person’s 
qualifications and loyalty, or the qualifications of any other officer or employee 
of the territory or of its subdivisions on grounds of self-incrimination, his tenure 
shall terminate, and he thereafter shall be ineligible to public employment (Laws 
1951, pp. 70, 85). 

IDAHO 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama, but employment is expressly 
denied to persons who have been convicted of, or are under indictment charging, 
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any subversive act against the United States (Laws 1955, ch. 269 sec. 5 (a) (1)). 


ILLINOIS 


Exclusion of subversive parties from the ballot 


No political organization or group shall be qualified as a political party, or given 
a place on the ballot which organization or group is associated, directly or indi- 
rectly, with Communist, Fascist, Nazi, or other un-American principles or engages 
in activities or propaganda designed to teach subservience to the political ideas 
of foreign nations or the forcible overthrow of government (Rev. Stat. Ann. 
(Smith-Hurd, 1953) ch. 46, sec. 7.2). 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Rev. Stat. Ann. (Smith-Hurd, 
Supp. 1953) ch. 127, sec. 186). 


Loyalty of candidates for public office 


Candidates must include in their nominating petitions an oath to the effect that 
they are not affiliated directly or indirectly with any organization that advocates 
the forcible overthrow of government (Rev. Stat. Ann. (Smith-Hurd, Supp. 1953) 
ch. 46, sec. 7-10.1). 


Loyalty of members of the bar 


The rules for admission to the bar contain in conventional form the require- 
ment that the applicant must give “proof of good moral character.” The record 
of a recent controversy over admission of an applicant, as found in a secondary 
source, discloses that the applicant, in the course of lengthy interrogation, was 
asked the following questions: “Are you aware of the fact that the Department 
of Justice has a list of what are described as subversive organizations? Are 
you a@ member of any organization that is listed on the Attorney General's list, 
to your knowledge?” (Ephraim S. London), Heresy and the Illinois Bar: The 
application of George Anastapalo for admission (Lawyers Guild Review (1952) 
12 :163, 165). 


Loyalty of State and local employees 


No part of any appropriation which has been heretofore made, or which shall 
hereafter be made, shall be used to pay any part of the compensation or the ex- 
penses of any officer or employee of the government of the State, or of any 
political subdivision, or instrumentality thereof (excluding cities, villages, in- 
corporated towns, townships, and counties) who, directly or indirectly advocates 
the overthrow of the Government of the United States or of Illinois by force, or 
who knowingly joins or remains for a period of 20 days a member of any organi- 
zation which advocates the overthrow of said governments by force, or who 
knowingly remains for a period of 20 days a member of any organization which 
is founded by, or whose-activities are controlled in whole or in part by, any 
individual or organization which advocates the forcible overthrow of said govern- 
ments, after he has knowledge, or has reasonable cause to believe, that such 
organization of which he is about to become a member, or of which he is a 
member, either advocates the overthrow of the Government of the United States 
or the State of Illinois by force, or is affiliated with another organization which 
advocates the forcible overthrow of said governments. 

No employees of the governments heretofore enumerated shall receive com- 
pensation or expenses from any appropriation until they file with said employers 
an affidavit signed under oath to the effect that they are not members of, nor 
affiliated with, the Communist Party and that they are not knowingly mem- 
bers of, nor knowingly affiliated with, any organization advocating the forcible, 
violent, and unlawful overthrow of the aforesaid governments (Rev. Stat. Ann. 
(Smith-Hurd, Supp. 1955) ch. 127, secs. 166a, 166b; Am. Laws 1955 S. B. 58). 


INDIANA 


Exclusion of subversive parties from ballot 
Similar to Delaware law (Ann. Stat. (Burns, 1949) sec. 29-3812). 


Loyalty of public officers and employees 

No person shall hold public office in the government of the State or of its 
local subdivisions who is a member of the Communist Party or has participated 
in subversive activities or has been convicted of membership in any subversive 
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organization advocating the violent overthrow of government (Ann. Stat. (Burns, 
Supp. 1953) secs. 10-5204, 10-5207—10-5208). 


INDIANAPOLIS, IND. 


Loyalty of municipal employees 


By direction of the mayor, employees are required to swear that they are not, 
and will not become, members of the Communist Party or of any political organiz- 
ation that advocates the forcible overthrow of government. 

Loyalty of taxicab drivers 


An operator shall not employ or retain as the driver of any taxicab any per- 
son “who is reasonably suspected or known to engage in, or associate with other 
persons in, any disloyal or subversive plans, * * *” (Municipal Code (Supp. 
1953) sec. 7-1727(1) ). 


TERRE HAUTE, IND. 


Subversive organization, membership in, formation of, penalties 


Similar to Atlanta, Ga., ordinance. (Journal of Common Council (1950), p. 
257, General Ordinance No. 12). 


IOWA 
Control of subversives 

Persons who become members of any organization, or who attend meetings and 
solicit others to attend meetings of organizations dedicated to inciting opposi- 


tion to the Government of the United States or of Iowa are subject to the imposi- 
tion of criminal penalties (Code Ann. (1949) sec. 689.9). 


KANSAS 


Loyalty of public officers, employees, and teachers 


Every officer and public employee of the governments of the State and of its 
local subdivisions, including public school teachers and State university profes- 
sors, must swear that they are not members of an organization which advocates 


the overthrow of government by force and violence (Gen. Stat. Ann. (Corrick, 
1949) sec. 21-305). 


KENTUCKY 
Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Rev. Stat. (Supp. 1953) sec. 34). 


Loyalty of members of the bar 


As a requirement for admission, added by the Kentucky Court of Appeals, it 
is stipulated that “no person who is a Communist or who advocates the over- 
throw of government by force may become or remain a member of the bar” 
(Brown and Fassett, op. cit., pp. 483, 490). 


LOUISIANA 
Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Rev. Stat. Ann. (West, 1950) 
sec. 29: 612). 
Subversive activities control law 


Similar to law enacted by Florida (Rev. Stat. Ann. (West, Supp. 1954) secs. 
14 :366—14 :380). 


MARYLAND 


Loyalty of members of the bar 

The court of appeals must find that applicants for admission are not “subver- 
sive persons,” as defined in the Maryland Subversive Activities [Ober] Act of 
1949 (Ann. Code (Supp. 1954) art. 10, sec. 3; citing Ann. Code (Flack, 1951) art. 


85A, sec. 1, par. 5). 
Loyalty of State and local officers and employees, including teachers 


Any person who is a member of an organization which advocates the over- 
throw of the Government of the United States or of Maryland by force or violence 
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is barred from holding any position of profit or trust in the government of the 
State or of any political subdivision. 

Every agency of the State or of any political subdivision thereof which ap- 
points, employs, or supervises in any manner the appointment of public officers 
and employees shall establish procedures designed to ascertain before any per- 
sons, including teachers and other employees of any public eduvational institu- 
tion in this State are appointed or employed that such persons are not subversive 
persons, and that there are no reasonable grounds to believe such persons are 
subversive persons. If such reasonable grounds exist, such persons shall not be 
employed. 

Every person in the employ of Maryland or its political subdivisions on June 1, 
1949, other than those then holding elective office, was required, on or before 
August 1, 1949, to submit a statement, subject to the penalties of perjury, that 
said person was not a subversive person and not a member of any subversive, or 
foreign subversive, organization. Refusal to file such statement or admission 
therein that the signer was a subversive person was ground for immediate 
dismissal. 

Reasonable grounds on all the evidence to believe that any person is a sub- 
versive person, shall be cause for discharge from any appointive office or other 
position of trust or profit in the government of, or in the administration of busi- 
ness of, this State or of any political subdivision thereof. Every employing 
authority discharging such person shall report the facts and circumstances 
surrounding such discharge to the special assistant attorney general enforcing 
the subversive activities control (Ober) law. 

Candidates for elective office must file with their nomination certificates an 
affidavit that they are not subversive persons. Failure or refusal to submit 
such affidavit shall bar a candidate from the ballot. 

To obtain an appropriation of public funds, every private institution of learn- 
ing must file with the Governor and the presiding officers of the legislature a 
report setting forth the procedures which it has adopted to determine whether it 
has reasonable grounds to believe that any subversive persons are in its employ, 
and what steps, if any, have been taken to terminate such employment (Con- 
stitution, art. 15, sec. 11; Code Ann. (Flack, 1951) art. 854A, secs. 10-19 (sec- 
tions of Ober communist activities control law) ). 


Subversive activities control (Ober) law; penalties 


Same as law enacted by Florida, except that additional penalties may be im- 
posed ranging from fines of $5,000 to $20,000, and imprisonment from 5 to 20 
years (Code Ann. (Flack, 1951) art 85A, secs. 2 (d, e), 3-9 (enforcement of this 
law has been entrusted to a special assistant attorney general; see quotations 
from Ober Commission report in p. II of this report) ). 


BALTIMORE (MD.) SCHOOL BOARD 


“By resolutions adopted on June 17, 1948, the Baltimore City School Board 
adopted an approach similar to that * * * [embodied in] the President’s Loyalty 
Order of March 22, 1947, Executive Order No. 9835, 12 Fed. Reg. 1935” (report of 
[Maryland-Ober] Commission on Subversive Activities to Governor William 
Preston Lane, Jr., and the Maryland General Assembly (1949) p. 40).) 


CUMBERLAND, MD. 
Registration of Communists 


The ordinance of 1950 requiring registration was held unconstitutional on 
the ground that it would compel registrants to subject themselves to self-incrim- 
ination; that is to disclose membership in a criminal conspiracy (Maryland v. 
Perdew; circuit court, Allegheny County, Jan. 25, 1951 [Mun. Law J., 16:14, 
24]). 

MASSACHUSETTS 
Subversive activities control law 


“Subversive organizations,” which are defined as including any form of as- 
sociation. of 30 or more persons for the common purpose of advocating, advis- 
ing, counseling, or inciting the overthrow by force, or violence, or by other un- 
lawful means, of the Government of the United States or of Massachusetts, are 
declared to be unlawful and may be dissolved by judicial proceedings initiated 
by the Massachusetts attorney general. 

Penalties are imposed on persons who become or remain members of subversive 
organizations. Upon conviction, such persons shall be denied employment or ap- 
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pointment as teachers in any public or private educational institution and shall 
be disqualified from election or appointment to public office or retention of said 
office. A person who destroys the files, or membership lists of any organization 
which he knows to be subversive, or who knowingly permits any auditorium or 
building under his control to be used by the Communist Party or by any organiza- 
tion determined to be subversive is.also subject to punishment (Ann. Laws (Supp. 
1953), ch. 264, secs. 16-23). 
CAMBRIDGE, MASS. 
Registration of Communists 


Police Chief John R. King announced on September 28, 1950, that he would work 
a legal opinion on the constitutionality of an order adopted by the city council 
requiring members of the Communist Party to register with the police (New York 
Times, Sept. 29, 1950). 
MICHIGAN 
Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Stat. Ann. (Callaghan, 1952), 
sec. 4.823 (54) ). 


Loyalty of members of the bar 


Michigan uses a questionnaire similar to that employed in New York City, 
which is hereinafter set forth (Brown and Fassett, op. cit., p. 491, n. 39). 


Loyalty of State and local officers and employees 


No person shall hold any nonelective position in the State, or any political sub- 
division thereof, where reasonable grounds exist, on all the evidence, from which, 
after hearing, the employer or superior of such person can say with reasonable 
certainty that such a person is a Communist or knowingly a member of a Commu- 
nist-front organization. Refusal of a person holding nonelective office to testify 
concerning being a Communist or a member of a Communist-front organization 
on grounds of self-incrimination shall be prima facie evidence that such person 
is a Communist or a knowing member of a Communist-front organization (Stat. 
Ann. (Supp. 1953), sec. 28.243(18) ). 

Registration of subversives (Trucks Act) 


After a hearing, the Michigan attorney general annually is to list “Communist- 
front organizations,” which are defined as organizations, the members of which 
are not all Communist but which are substantially directed, dominated, or con- 
trolled by Communists or by the Communist Party or which in any manner advo- 
eate or act to further the world Communist movement. 

Persons who knowingly are members of a Communist-front organization are 
required to register with the police annually as long as they remain in the State. 
Their registration statement must contain a disclosure of the names of all persons 
known by the registrant to be Communists or members of Communist-front or- 
ganizations. 

Also each officer of the Communist Party or a Communist-front organization 
is required to register the party or organization and to disclose the name of the 
organization, its office, and its financial condition as well as the names, real or 
assumed, of officers and members and of all persons who have attended meetings 
thereof in Michigan. The records of such registration statements are to be made 
available to federal law enforcement officers (Stat. Ann. (Supp. 1953) secs. 
28.243 (11) to 28.243 (22)). 

MINNESOTA 


Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Stat. Ann. (Supp. 1954) ch. 15, 
App. sec. 403). 
MISSISSIPPI 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Code Ann. (Supp. 1952) sec. 
8610-18). 


Loyalty of elective and appointive state and municipal officers, including teachers 
and university instructors 
The definitions in the act are identical with those contained in the Florida 

law, but the restrictions imposed relate principally to the loyalty of elective and 

appointive State and municipal officers and employees including members of 
university faculties and public schoolteachers. As to the latter the provisions 
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of the Mississippi law approximate those of the Pennsylvania Loyalty Act (here- 
inafter presented under the title, Loyalty of Elective and Appointive State officers, 
ete.) (Code Ann. (Supp. 1954) secs. 4064-01 to 4064-12). 


MISSOURI 


Ezclusion of subversive parties from ballot 


No political organization or group advocating the forcible overthrow of govern- 
ment shall be given a place on the ballot (Ann. Stat. (Supp. 1953), sec. 120.140). 


MONTANA 


Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama Rev. Code (Supp. 1953), see. 


77-1313). 
Registration of subversive organizations 


Similar to California law, but contains the following additional provisions: 

An organization is deemed to be subject to foreign control if it solicits or 
accepts financial contributions, loans, or support of any kind directly or indirectly 
from, or is affiliated directly or indirectly with, or its policies, or any of them, 
are determined by, or in collaboration with, a foreign government or a political 
subdivision thereof, an agent, agency, or instrumentality of a foreign government 
or political subdivision thereof, a political party in a foreign country, or an 
international political organization. 

Additional information to be included in the registration statement embraces 
the following: (1) name of organization and address; (2) names and addresses 
of all branches, chapters and affiliates; (3) the names, nationalities, and resi- 
dence addresses of its officers and members, and the qualification required for 
membership in it: (4) the nature of its existing and proposed aims and activities; 
(5) the times and places of its meetings; (6) a description of its property, assets, 
and liabilities, and the names and addresses of all persons, organizations, and 
other sources who or which have contributed money, property, literature, or other 
things of value to the organization or its branches or affiliates; (7) every book, 
pamphlet, leaflet, or other printed or illustrated matter directly or indirectly 
issued or distributed by it or on its behalf, or to or by its members with its 
knowledge and consent; (8) a description of the uniform, badges, insignia, or 
other means of identification prescribed by it, and worn or carried by officers 
or members, and (9) a statement of the manner in which it is subject to foreign 
control, if any. 

Penalties imposed on organizations for violations of this law range from a 
fine of $1,000 to $10,000. Each violation constitutes a separate offense for each 
day or part thereof, during which it is continued. Penalties imposed on officers 
range from a fine of $500 to $5,000, or imprisonment from 6 months to 5 years, or 
both fine and imprisonment. Penalties imposed on members range from a fine 
of $10 to $1,000, or imprisonment for 10 days to 1 year, or both fine and imprison- 
ment (Rev. Codes (Supp. 1955), secs. 99-4411 to 99-4427). 


NEBRASKA 


Loyalty of civil-defense employees 

Provision similar to that enacted by Alabama (Rev. Stat. (Supp. 1953) sec. 
81-829.28). 
Loyalty of State employees and teachers 


All State employees, including teachers and employees paid from public funds, 
must make oath that they are not, and will not become, members of any political 
party or organization which advocates the forcible overthrow of Government 
(Rev. Stat. (Supp. 1953) sec. 11-101). 


NEVADA 
Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Laws 1953, ch. 293, sec. 15). 
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NEW HAMPSHIRE 
Loyalty of civil-defense employees 

Provision similar to that enacted by Alabama (Laws 1953, ch. 224, sec. 16). 
Loyalty of State and local government employees, including teachers 


Same as the law enacted by Pennsylvania except that the definitions contained 
in the New Hampshire law are those set forth in its act regulating subversive 
activities and no provision expressly relating to State-aided educational institu- 
tions is included (Laws 1951, ch. 193, secs. 9-17; Laws 1953, ch. 180). 

Loyalty of teachers 


All teachers in public or State-approved schools are required to take an oath 
affirming nonadvocacy, and nonmembership in any party or organization which 
advocates the violent overthrow of Government and that they will not so advocate 
or join any such party while in public employment (Laws 1949, ch. 312). 


Subversive activities control law ; penalties 


Same as law enacted by Florida (Laws 1949, ch. 193, secs. 1-8; Laws 1953, 
ch. 307). 





NEW JERSEY 
Loyalty of jurors 


Judge Bartholomew A. Sheehan of the county court in Camden, on January 26, 
1953, ruled that a prospective juror need not take the oath of allegiance exacted 
of officeholders and employees. The judge declared that “the statute does not 
provide as a juror that one summoned must take the oath of allegiance. It 
speaks of one filling a public office, position, or employment.” However, the 
judge ordered all party litigants to be advised of the fact that the latter’s refusal 
had been based on the ground of self-incrimination. On the other hand, County 
Clerk Frank J. Suttell, who has been administering the oath to jurors since 1949, 
announced he would continue to do so until advised otherwise by Superior Court 


Judge Frank T. Lloyd, Jr., the county assignment judge (New York Times, 
Jan. 27, 1953.) 


Loyalty of members of the bar and public officers and employees 


Until 1950, when an adverse judicial decision voided the following statutory 
oath, lawyers, along with public officers and employees, were required to swear 
that they “did not believe in, advocate, or advise the use of force, violence, or 
other unlawful or unconstitutional means to overthrow or make a change in the 
Government * * * [of the United States or of New Jersey]; and that * * * 
[they were] not * * * members of, or affiliated with, any organization, associa- 
tion, party, group, or combination of persons which approves, advocates, advises, 
or practices the use of force or violence or other unlawful or unconstitutional 
means to overthrow or make any change in either of * * * [said] Governments 
** * , and that * * * [they were] not bound by an allegiance to any foreign 
* * * sovereingty” (Stat. Ann. (West, Supp. 1954) sec. 41: 1--1; Imbrie v. Marsh 
(1950) 3 N. J. 578, 71 A. 2d 352). 

Loyalty of teachers 


Teachers must take an oath that they do not believe in the use of force and 
that they are not members of any organization that believes in the overthrow 
of the Government by force or violence (Stat. Ann. (Supp. 1954), sec. 18 :13-9.1). 


JERSEY CITY, N. J. 
Registration of Communists 


By ordinance adopted in 1950, every person who lives in Jersey City, or who 
works there or owns a business there, and who is, or becomes a member of any 
Communist organization, was required to register with the city clerk. Regis- 
trants were to record their name, aliases, if any, the name of their employer, 
and the names of the Communist organizations in which they held membership. 
Each failure to comply was to constitute a separate offense and to subject the 
guilty person to penalties. Persons who registered also were not permitted to 
This ordinance is reported to 
(See Emerson and Haber, op. cit., p. 599, 


own weapons (New York Times, Oct. 4, 1950). 
have been held unconstitutional. 
note 7 ; Gellhorn, op. cit., p. 382.) 
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NEW MEXICO 

Registration of subversives 

Every organization, affiliate of the Communist Party, or supporter or advocate 
of Communist doctrine as well as every person or organization which believes 
in, teaches, or advocates the overthrow of the Government of the United States 
or of New Mexico by force or by any illegal or unconstitutional means is re- 
quired to register annually with the Secretary of State and penalties are im- 
posed for failure to do so. Organizations registering must file a list of the 
names and addresses of their members (Stat. Ann. 1953) secs, 4-15-1 to 4-15-3). 


NEW YORK 

Loyalty of civil-defense employees 

The State civil-defense commission is empowered to remove any member of 
any volunteer civil-defense agency for disloyalty or subversive activity (Defense 
Emergency Act (McKinney, 1954) sec. 21(7)). 

Like power is vested in the chief executive officer of each county and city with 
reference to members of volunteer civil-defense agencies (Defense Emergency Act 
(McKinney, 1954) sec. 22(4b) ). 


NEW YORK CITY, N. Y. 
Loyalty of jurors 


Justices of the appellate division, first and second departments, have amended 
the city’s jury rules by adding the following question to a questionnaire which 
all prospective jurors must fill out: “Are you, or have you ever been, a member 
of, or affiliated with, any group or organization which advocates or has hereto- 
fore advocated, the overthrow of the United States Government by force?” 
The questionnaire contains warnings that the making of a false statement of a 
, material fact in the questionnaire is a misdemeanor punishable by fine and 
imprisonment (New York Law Journal, July 8, 1955, p. 2, cols. 1-2; New York 
Times, July 9, 1955). 


Loyalty of members of the bar 
Applicants for admission, in the first and second judicial departments are 


asked the following question: ‘‘Are you a member of any party or organization 
the object or purpose of which is to effect, directly or indirectly, changes in the 
form of government provided for by the United States Constitution? * * * If 
so, state the facts * * *” (Brown and Fassett, op. cit., p. 492). 


NORTH CAROLINA 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Gen. Stat: Ann. (Supp. 1953) 
sec. 166-12). . 


Loyalty of State employees 


One who is, or becomes, a member of any society which advocates the forcible 
overthrow of Government shall be denied employment by the State (Gen. Stat. 
Ann. (Supp. 1953) sec. 14-12.1). 


NORTH DAKOTA 


Loyalty of members of the bar 


Applicants must answer the following question: “Are you now, or have you ever 
been, a member of the Communist Party or any organization seeking the over- 
throw of our Government? (Brown and Fassett, op. cit., p. 491, n. 39). 


OHIO 


Exclusion of subversive parties from ballot 

Similar to Delaware law (Rev. Code Ann. (page, 1953) section 3517.07). 
Loyalty of civil-defense employees 

Provision similar to that enacted by Alabama (Rev. Code Ann. (Page, 1954) 
section 5915.14). 
Loyalty of public officers and employees, including teachers 


It is sufficient ground for removal of public employees and teachers in public 
schools and State-supported institutions that they willfully retain membership in 
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an organization which advocates the violent overthrow of Government. Refusal 
to testify concerning such membership on grounds of self-incrimination also shall 
constitute unfitness to hold office (Rev. Code Ann. (Page, 1953), sections 43.271 
to 143.272). 

“Determination of membership in a subversive organization in proceedings to 
dismiss an employee is likely to be made by recourse to authentic listings such as 
that made by the United States Attorney General” (Warren P. Hill. A critique 
of recent Ohio antisubversion legislation( Fall, 1953), 14 Ohio 8S. B. J. 489, 481). 


Loyalty of recipients of unemployment compensation 


Benefits will not be paid for the duration of any period of unemployment if 
an individual applicant therefor advocates, or is a member of a party which advo- 
cates the forcible overthrow of Government (Rev. Code Ann. (Supp. 1955), sec- 
tion 4141.29 (c, 4) ; upheld in State v. Hamilton (1951) 92 Ohio App. 285; 110 N. E. 
2d 37). 

Subversive activities control law ; penalties 

Similar to law enacted by Florida. The Ohio law is enforced by a special 
assistant attorney general. The penalties are fine up to $20,000, imprisonment up 
to 20 years, or both such fine and imprisonment. The law does not include the 
provisions directed at holding elective or appointive office or voting set forth in the 
Florida law (Rev. Code Ann. (Page, 1955), sections 2921.21 to 2921.27). 

“The act’s language is subject to the interpretation that notice from some official 
source, such as the [Federal] Attorney General’s list, is enough” to bring mem- 
bership within an allegedly subversive organization within the restrictive provi- 
sions of said Law (Hill, op. cit., pp. 470, 473). 


CINCINNATI (OHIO) 


Loyalty of municipal employees 


Membership in the Communist Party or in any organization which seeks to 
overthrow the Government of the United States by force or violence shall consti- 
tute grounds for dismissal (Code of Ordinances sections 308-23 to 308-24 (1950) ). 


CLEVELAND (OHIO) BOARD OF EDUCATION 


Loyalty of teachers and employees 


By resolution adopted on June 6, 1949, the board required teachers and em- 
ployees of the Cleveland city school district to submit an oath to the effect that 
they do not advocate, nor are, nor will become, members of any organization that 
advocates the overthrow of the Government of the United States by force, vio- 
lence, or other unconstitutional means, or that seeks by such unlawful means to 
deprive other persof&s of their constitutional rights (Dworken v. Cleveland Board 
of Education (1950), 94.N. E.2d 18; (1951), 108 N. E. 2d 103). 


COLUMBUS, GHIO 


Loyalty of municipal employees 

As a condition of appointment to, or retention of, office, employees must file an 
oath to the effect that they are not, and will not knowingly become, members of 
any organization advocating the forcible overthrow of Government (Municipal 
Code (1952), sees. 2-15 to 2-17). 

LORAIN, OHIO 

Loyalty of municipal employees 

Every appointed or elected official annually must submit an affidavit to the 
effect that he is not a member of the Communist Party or affiliated therewith, and 


is not a member of any organization that teaches the overthrow of Government 


by force. Salary payments are withheld if the oath is not submitted (Ordinance 
No. 6148 (1950) ). 


OKLAHOMA 


Exclusion of subversive parties from ballot 
Similar to Arkansas law (Stat. Ann. (Supp. 1954) ), title 26, secs. 6.1 to 6.5). 
Outlawry of Communist Party and related organizations ; penalties 


Similar to law adopted by Texas (Stat. Ann. (West, Supp. 1955), title 21, secs. 
1266.1 to 1266.11). 
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OREGON 


Loyalty of candidates for public office 


Candidates who are members of any organization advocating the forcible over 
throw of Government are disqualified (Rev. Stat. (1953), sec. 236.080). 


Loyalty of civil-defense employees 

Provision similar to that enacted by Idaho (Rev. Stat. 1953), sec. 401.160; Am. 
Laws 1955, ch. 452). 
Loyalty of civil-service employees 


Applicants for appointment to the civil service must submit to examination as 
to whether they are members of any organization which advocates the forcible 
overthrow of our form of government. Members of such organizations are ineli- 
gible to appointment (Rev. Stat. (1953), secs. 236.030 (1), 240.340). 


PENNSYLVANIA 


Exclusion of subversive parties from ballot 


Similar to Delaware Law (Stat. Ann. (Purdon, Supp. 1953), title 25, 
2831, 2936). 


Loyalty of civil defense employees 


Provision similar to that enacted by Alabama (Stat. Ann. (Purdon, 1951), 
title 71, sec. 1689.12). 


secs. 


Loyalty of elective and appointive State and municipal officers and employees, 
including teachers and unversity instructors and professors 

No subversive person, as hereinafter defined, nor any person as to whom on 
all the evidence there is reasonable doubt concerning his loyalty to the Govern- 
ment of the United States or of Pennsylvania shall be eligible for employment 
in, Or appointment to, any office or any position of trust or profit in the govern- 
ment of, or in the administration of the business of, the State, or of any school 
district, county, municipality or other political subdivision thereof. 

Every appointing authority is to establish procedures for ascertaining, in con- 
formity to the above mentioned standards, the loyalty of applicants for public 
employment, including applicants for employment in the public school system. 

Each applicant is also required to make oath that he does not and will not 
advocate, and is not knowingly, and will not knowingly become, a member of 
any organization that advocates, the overthrow of the Government of the United 
States or of Pennsylvania by force or violence or other unconstitutional means, 
or of any organization seeking by force or violence to deny other persons their 
rights under the Constitution of the United States or of Pennsylvania. 

Persons holding public office or employment in the aforementioned categories 
on March 1, 1952, were required to take the same oath, and, upon their refusal 
to do so, were discharged immediately. 

After May 1, 1952, a State-aided institution of learning, which is not a part 
of the public school system, is ineligible to receive public funds unless it files 
annually a written report setting forth the procedures which said institution 
has adopted for determining whether it has reason to believe that any subversive 
persons are in its employ and what steps, if any, have been, or are being, taken 
to terminate such employment. The report shall state unequivocally that the 
institution has no reason to believe that any subversive persons are in its em- 
ploy. If the report is approved by the Governor, he is to notify the auditor gen- 
eral and treasurer that these requirements have been met by said institution. 

Candidates for elective office in the government of the State or of any of its 
local subdivisions are required to include in their nomination papers an oath 
to the effect that they are not subversive persons. If any candidate fails to sub- 
mit such oath, his name shall not appear on the ballot used in any general, mu- 
nicipal, primary, or special election. 

A “subversive person” is defined as “any person who commits, attempts to 
commit, or aids in the commmission, or advocates, abets, advises, or teaches, 
by any means, any person to commit, attempt to commit, or aid in the commis- 
sion of, any act intended to overthrow, destroy, alter, or to assist in the over- 
throw, destruction, or alteration of the constitutional form of Government of the 
United States or of Pennsylvania, or any political subdivision of either of them, 
by force or violence, or who is knowingly a member of a subversive organiza- 
tion or a foreign subversive organization * * * ” 
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A “subversive organization” is defined as any organization engaging in the ac- 
tivities hitherto enumerated in the definition of a “subversive person” (Stat. 
Ann. (Purdon, 1951), title 65, secs. 211-225). 


Outlawry of Communist Party and other organizations, penalties 


Whoever knowingly is a member of the Communist Party, or any other organ- 
ization, no matter under what name, the object or purpose of which is to over- 
throw the Government of the United States or of Pennsylvania by force or vio- 
lence, and whoever knowingly participates in the revolutionary activities of 
the Communist Party or of any other organization having the same revolutionary 
objectives, is guilty of a felony (Stat. Ann. (Purdon, Supp. 19538) title 18, sec- 
3811). 

ERIE, PA. 
Registration of Communists 

After September 28, 1950, Communists, and supporters and contributors to 
the party are required by ordinance to register. Penalties are imposed for their 
failure to do so (New York Times, August 31, 1950). This ordinance has been 
reported to have been held unconstitutional. (See Emerson and Haber, op. cit., 
p. 599 n. 7.) 

LANCASTER, PA. 
Registration of subversives 

Any person who is a member of the Communist Party or of any group or or- 
ganization whose principles contemplate the overthrow of democratic govern- 
ment by force shall within 10 days after adoption of this ordinance register his 
or her presence within the city with the bureau of police, giving to the latter 
the following information under oath; name, place of residence in Lancaster, 
place of permanent residence if other than within the city, place and date of 
birth, citizenship (if naturalized, place and date of naturalization), business 
address in the city, type of business engaged in, and physical description and 
place or places of residence during the 5 years immediately preceding. The 
registrant also shall notify the bureau of any and all changes made in his busi- 
ness or residence address while in the city. Any person violating any of the pro- 
visions of this ordinance, upon conviction thereof before the mayor or any 
alderman of the city, shall pay a fine not exceeding $100, plus costs, or, in default 
thereof, undergo imprisonment in the Lancaster County prison for a period not 
exceeding 30 days (Ordinance No. 455; October 10, 1950). 


M’KEESPORT, PA. 
Registration of Communists 


An ordinance adopted on August 3, 1950, requires all Communists in the city 
to register with the police, and, if visiting the city, to register and state the 
purpose of their visit (New York Times, August 4, 1950). This ordinance has 
been reported to have been held unconstitutional. (See Emerson and Haber, 
op. cit., p. 599, n. 7.) 

YORK, PA. 
Registration of Communists 


An ordinance has been adopted by the city council, by the terms of which 


subversive activities and the distribution of Communist propaganda are curbed 
(New York Times, August 18, 1950). 


RHODE ISLAND 


Loyalty of employees of educational institutions 


“No scholarship shall be granted until the attorney general and the director 
of education shall be satisfied that no person associated with any group or or- 
ganization advocating the overthrow of the Government of the United States by 
force or violence is in the employ of the beneficiary” (Laws 1955. ch. 3519, sec. 8, 
p. 364, (Appropriation Act for the fiscal year ending June 30, 1956). 


SOUTH CAROLINA 


Registration of subversives 


Every subversive organization (as defined in the California law), every organ- 
ization subject to foreign control (as defined in the Montana law), every mem- 
ber of a subversive organization or an organization subject to foreign control, 
every foreign agent, and every person who advocates, teaches, advises or prac- 
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tices the duties, necessity, or propriety of controlling, conducting, seizing, or over- 
throwing the Government of the United States or of this State, or of any of its 
political subdivisions by force, violence, or other unlawful means, shall regis- 
ter with the secretary of state on forms prescribed by him. Failure to comply is 
punishable by a fine up to $25,000 or imprisonment up to 10 years, or by both fine 
and imprisonment (Code Ann. (1952), secs. 16-581 to 16-589). 


SOUTH DAKOTA 


Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Code (Supp. 1952) see. 
55.11A14). 
TEN NESSEE 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Code Ann. (Williams, Supp. 
1952) sec. 5755.50). 


Loyalty of candidates and new political parties 


All new political parties must file an affidavit disavowing affiliation with or- 
ganizations advocating a program of sedition or forcible overthrow of the Na- 
tional, State, and local governments, whether by radio, speech, or the press. 
Candidates engaging in such advocacy are disqualified (Code Annotated ( Wil- 
liams, 1943), secs. 2045.1 to 2045.2 (Supp. 1953), sec. 1936.2). 


KNOXVILLE, TENN. 


Loyalty of municipal employees 


Employees must take an oath to the effect that they are not, and will not be- 
come, members of any organization advocating the forcible overthrow of Gov- 
ernment (Ordinance No. 1983 (1951). 


TEXAS 


Exclusion of subversive parties from ballot 


Similar to Arkansas law (Rev. Civ. Stat. Ann. (Vernon, 1952) (Elections 
Code), art. 602 (Supp. 1954), art. 6889-3 (6). 


Loyalty of pharmacists ; 


No person who is a member of, or affiliated with the Communist Party, or who 
believes in, supports,'or is a member of any group or organization that believes 
in, furthers, or teaches the overthrow of the United States Government by force 
or by illegal or unconstitutional methods, shall be authorized to practice phar- 
macy. Every person admitted to practice, before receiving or renewing his 
license, shall make oath that he is not a member of, or affiliated with, such party, 
and that he does not believe in, and is not a member or supporter of, any organi- 
zation advocating the forcible or illegal overthrow of the United States Govern- 
ment (Civ. Stat. Ann. (Vernon, Supp. 1954), art. 4542a, sec. 9). 


Loyalty of State university employees and students 


State university employees and students must take an oath that they have 
not been, during the preceding 2 years, members of an organization that ad- 
vocates the overthrow of Government by force, violence, or other unlawful means, 
or adherence to a foreign government in the event of war between that govern- 
ment and the United States (Rev. Civ. Stat. Ann. (Vernon, 1951), art. 2908b 
(Supp. 1954), art. 2908b (2-3) ). 


Loyalty of State and local employees 


No person shall hold any nonelective job, or office, or position for this State, or 
any subdivision thereof, the compensation of which in whole or in part is paid 
out of public moneys of Texas or of its political subdivisions, where reasonable 
grounds exist, on all the evidence, for the employer to believe that such person 
is a Communist or knowingly a member of a Communist-front organization, as 
defined in the laws requiring registration of subversives (Rev. Civ. Stat. 
(Vernon, Supp. 1954), art. 6889-3 (7) ; see also art. 6889-3A(7)). 
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Outlawry of Communist Party and related organizations, penalties 


The Communist Party of the United States, together with its component or re- 
lated parts and organizations, no matter under what hame known, and all other 
organizations which engage in, advocate, abet, advise, or teach, or a purpose 
of which is to engage in, or advocate, abet, advise, or teach any activities in- 
tended to overthrow, destroy or alter, or to assist in the overthrow, destruction, 
or alteration of constitutional government in the United States, Texas, or of its 
subdivisions by force or violence are declared illegal, and incapable of function- 
ing in Texas, and shall be dissolved by judicial proceeding instituted by the dis- 
trict attorney, criminal district attorney, or county district attorney. 

As to any particular organization, proof of its affiliation with a parent organi- 


at 


zation, inside or outside of Texas, which engages in the activities enumerated in 
the preceding paragraph shall constitute prima facie evidence that such par- 
ticular organization also engages in the aforementioned activities. 

It is unlawful to assist in the formation, or participate in the management, or 
contribute to the support, or become or remain a member, of, or destroy any 
records of, or secret in Texas any founds of, the Communist Party or of its 
affiliated organizations which engage in the previously enumerated activities. 

Penalties for violation of this law are a fine up to $20,000 or imprisonment 
from 1 to 20 years, or both fine and imprisonment. 

Conviction shall also result in disqualification from holding elective or ap- 
pointive office or any other position of profit or trust in the government of Texas 
or of any one of its subdivisions (Rev. Civ. Stat. Ann. (Vernon, Supp. 1954), 
art. 6889-34 ). 


Registration of subversives 


Every person remaining in Texas for as many as 5 consecutive days after the 
effective date of this law (February 27, 1951), who is a Communist or is know- 
ingly a member of a Communist-front organization, shall register with the de- 
partment of public safety on or before the fifth consecutive day that such person 
remains in this State; and as long as he remains, he shall reregister annually ve- 
tween January 1 to 15. 

Information contained in the registration statements embraces the following: 
name (including any assumed name used), address, business occupation, purpose 
or presence in the State, source of income, place of birth, former residences, fea- 
tures of identification including fingerprints, organizations of which registrant 
is a member, hames of persons known by the registrant to be Communists or 
members of any Communist-front organization, and other relevant information 
requested by the department. 

Each officer of the party or of a Communist-front organization also shall 
register the party or organization, if said party or organization has any mem- 
bers residing permanently, or for more than 30 days, in Texas. Such registra- 
tion shall disclose the name of the organization, the location of its principal 
office and of its officers and meeting places in Texas; the names, real and as- 
sumed, of its members in Texas, and of any persons who attended its meetings 
in Texas; a financial statement of receipts and disbursements and by and to 
whom paid; and such other relevant information as the department requests. 
Such registration shall be made within 30 days after the effective date of this 
law, and thereafter at such intervals as the department directs. Upon order 
of a court, these registration records shall be opened for inspection; and shall 
always be available for inspection, without court order, by Federal, State, and 
territorial-law-enforcement officers. At the discretion of the department, such 
records may be open for inspection by the public. 

Penalties for failure to register or falsely registering are fines ranging from 
$1,000 to $10,000 or imprisonment from 2 to 10 years, or both fine and 
imprisonment. 

A Communist-front organization is defined as any organization the members 
of which are not all Communists, but which is substantially controlled, directed, 
or dominated by Communists or by the Communist Party, or which advocates 
or acts to further the world-Communist movement (Civ. Stat. Ann. (Vernon, 
Supp. 1954), art. 6889-3). 

HOUSTON, TEX. 


Loyalty of members of the bar 


Applicants for admission must answer the following questions: ‘Do you be- 
long to, or advocate the principles of, the Communist Party? Have you ever 
belonged to, or attended the meetings of, that organization or of any other group 
which individually, or as members, advocates the ultimate overthrow of the 
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Government of the United States by force? Do you belong to, or have you 
attended the, meetings of any group which advocates the theory or ‘ism’ 
which would prevent you from taking the following oath,” i. e., an oath to 
support the Constitution? (Brown and Fassett, op. cit., p. 491, note 39). 


UTAH 
Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Code Ann. 1953), sec. 63-5-15). 
Loyalty of members of the State highway patrol 


Only citizens “who are not connected in any way with any organization, 
group, or association whose purpose, interest, or activity is subversive of the 
best and most democratic interest of the United States or Utah” shall be eligible 
to take examination for employment with the State highway patrol (Code Ann. 
(1953), secs. 27-11-11, 27-11-15 (b) ). 


VIRGINIA 
Loyalty of civil-defense employees 
Provision similar to that enacted by Alabama (Code Ann. (Michie, 1953), see. 
44-—145.5). 
WASHINGTON 
Loyalty of members of the bar 


Applicants for admission must make oath that they are not now, and never 
have been members, of any organization having as its purpose and object the 
overthrow of the United States Government by force or violence (Clause 2; Oath 
of Attorney; see report of committee on legal education of Washington State 
Bar Association, Wash. L. R. (1950) 25: 367; Washington Supreme Court Adopts 
Canons of Professional and Judicial Ethics and Non-Communist Oath, J. Am. 
Jud. Soc. (1951) 34: 173). 

Subversive activities control law ; penalties 


Similar to law enacted by Florida (R. C. W. (1953), sees. 9.81.010 to 9.81.130). 


SEATTLE, WASH. 


Exclusion of subversive organizations from civil auditorium 
Subversive organizations, which advocate the forcible overthrow of Govern- 
ment, and members thereof are prohibited from renting or using the civic audi- 
torium (Ordinance No. 81315). 
TACOMA, WASH. 
Loyalty of municipal employees 


Every employee; as a condition of receiving compensation, must take the oath 
set forth in the State subversive activities control law (Resolution No. 12950 
(1951) ). 


WEST VIRGINIA 
Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Code Ann. (Supp. 1954), see. 
1264 (38)). 


WISCONSIN 
Exclusion of subversive parties from ballot 
Similar to Arkansas law (Stat. (1951), see. 5.225). 


Loyalty of civil-defense employees 


Provision similar to that enacted by Alabama (Stat. (1955), see. 21.02 (4b), 
Laws 1955, ch. 378). 


WYOMING 


Exclusion of subversive parties from the ballot 
Similar to Arkansas law (Comp. Stat. Ann. (1945), sec. 31-1404). 
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Loyalty of civil-defense employees 

Provision similar to that enacted by Alabama (Comp. Stat. (Supp. 1953), sec. 
30-814 (a)). 
Registration of Communists 


A Communist is defined as “a person who is a member of the Communist 
Party, notwithstanding the fact that he may not pay dues to, or hold a card in, 
said party; or who knowingly contributes funds or any character of property to 
the Communist Party.” 

Each person who is a Communist and who is a resident of, or shall remain in, 
this State for as many as 5 consecutive days after the effective date of this act, 
shall register with the secretary of state on or before the fifth consecutive day 
that such person remains in this State. Also each officer of the Communist 
Party shall register said party or organizations with the secretary of state, if 
said party or organizations have any members who reside permanently, or for 
a period of more than 30 days, within the State. Failure to register is made a 
felony. 

The Communist Party and its nominees are ruled off primary and general elec- 
tion ballots in the State and its subdivisions, and Communists are made ineligible 
to hold appointive or elective offices in the State and in its local subdivisions 
(Laws 1955, ch. 188). (The preamble of this statute contains an expression of 
the necessity of this act for various reasons, among them, the need to assure 
cooperation with the United States Government in its efforts to stamp out 
Communist activities. ) 


Mr. Hocker. I will show you what the reporter has marked “Com- 
mittee Exhibit 5,” Dr. Small, and ask you if that is the report insofar 
as it is complete today ? 

Dr. Sau. Yes, that is true. 

Mr. Hocker. You havea copy of it here ? 

Dr. Smatu. Yes. 

Mr. Hocker. Would you give me the original, please? 

Now, could you tell us, Dr. Small, briefly summarizing the pro- 
visions that you found of States and cities which have adopted laws, 
ordinances, and administrative regulations containing an express 
reference to the United States Attorney General’s list of subversive 
organizations 

Dr. Smatu. Well, there is no uniformity in the legislation. That 
is, that States have not attempted to adopt legislation that covers the 
field; that is, which embraces all types of professions or public em- 
ployees or activities, and that is borne out, for example, by a law 
adopted in Alabama which undertakes to insure the loyalty of authors 
of school textbooks. The provisions, as I have digested it, stipulate 
that the use of any textbook in public schools, trade institutions, or 
institutions of higher learning cannot be approved or considered for 
adoption or approval by the State textbook committee or by any public 
body or official unless there is contained in the text a statement by the 
publisher or author indicating clearly that the author thereof is not 
a member, or former member of a Communist-front organization 
designated by the United States Congress, or any committee thereof, 
or by the Attorney General of the United States. 

By and large, however 

Mr. Hocker. Excuse me, that statute was adopted in 1953? 

Dr. Smatu. Yes. 

The precise citation is Laws 1953, Act. No. 688; Code (Supp. 1953) 
title 52,433 (6a, b). 

Mr. Hocker. I wonder what happens in the case of a textbook 
where the author is dead and unable to make such a statement ? 
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Dr. Smatu. Of course, the act is stated in the alternative, either 
the publisher or the author, and whether the publisher’s affirmation 
would be accepted is, of course, a matter of speculation. 

Mr. Hocker. All right. Now, I will pass on to the next one. 

Dr. Smatui. The bulk of the legislation—do you want me to sum- 
marize these rather than read them ? 

Mr. Hocker. Yes. 

Dr. Smatu. The bulk of the legislation adopted thus far pertains 
to public employees, including public school teachers. 

For example, Arizona has a law which attempts to insure the 
loyalty of State and local government employees. It provides that 
salaries will be paid to employees of State and county boards of 
public welfare only after their submission of an affidavit stating they 
are not now, nor Se been, within a period of 3 years prior to the 
signing thereof, a member of any organization declared to be sub- 
versive by the Attorney General of the United States. 

California employs a similar means of insuring the loyalty of users 
of public school property. They have a statute that provides that 
every applicant, whether an individual, society, group, or organiza- 
tion, petitioning the governing board of a school district for permis- 
sion to use school property, shall submit a written statement to the 
effect that the organization on whose behalf application is being 
made— 
is not a Communist-action organization or Communist-front organization required 
by law to be registered with the Attorney General of the United States. 

The citation is California Education Code Annotated (West Publish- 
ing Co., editors, 1955), section 19441. 


Colorado has adopted what, in fact, is an example of administrative 
regulation. The bar examiners in the State of Colorado are reported 
to be requiring applicants for admission to affirm that they are 
not at this time, nor have they ever been, a member of any association, society, 


or group which has been declared a subversive group by the Department of Justice 
of the United States. 


Might I interject at this moment a further comment about the ad- 
mission requirements for determining the fitness of applicants who 
wish to practice law. In most of the States the pertinent legislation 
under which bar examiners operate incorporates no express reference 
either to the Attorney General’s list or to subversive organizations. A 
few States have adopted legislation which instructs the bar examiners 
or bar examining committee to exact an oath from the applicant to 
the effect that he is not a member of any subversive organization, but 
by and large the bar examining committees are under no more specific 
statutory instructions than to ascertain the moral character and fitness 
of the applicant. 

I have from one secondary source, a law review article to be specific, 
a reference to a dispute or controversy over admission of an applicant 
which arose in Illinois, where the bar examining committee was in- 
structed to do no more than inquire into the fitness or moral character 
of the applicant. A transcript of the questions addressed to this ap- 

licant indicated very clearly that he was asked whether he was or 
had been a member of any organization contained on the United States 
Attorney General’s list. 

Mr. Hocker. That was under the regulation of determining whether 

he was of good moral character ? 
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Dr. Smatu. Yes. 

Mr. Hocker. Before we pass on from the Colorado and Arizona 
references that you have given us—both of those have referred to 
organizations declared to be subversive, in one case by the Attorney 
General of the United States, and in the other case by the Department 
of Justice of the United States. 

Do you happen to know, Dr. Small, whether the presently published 
list makes a distinction between subversive organizations, totalitarian 
organizations, and so forth ? 

Dr. Smatu. No; I do not, as I haven’t examined the list at all. 

Mr. Hocker. All right, sir, will you proceed to the next one? 

Dr. Smatx. Delaware has a specific statute which requires the reg- 
istration of subversive persons. It provides that members and officers 
of Communist-front organizations, listed as such by the Attorney 
General of the United States, entering or residing in the State must 
register with the State police and provide the latter with certain in- 
formation as to themselves and their organizations. 

Mr. Hocker. Does that provide that immediately upon entering the 
State they must go to the police department and register? 

Dr. Smatu. There have been adopted at the local level in a few 
States ordinances which simply stipulate that Communists or mem- 
bers of the Communist Party or members of subversive organizations 
shall be under a legal obligation to leave the community within a 
certain number of hours. There is no reference in those ordinances 
to the Attorney General’s list, and one or two decisions by trial court 
justices have voided those ordinances, as applied presumably to a 
permanent resident of the community which adopted them. The 
grounds for invalidation have been that to require a permanent resi- 
dent of the community to leave the community on the grounds stated 
in the ordinance would be to deprive him of his liberty and property 
without due process of law, as guaranteed by the 14th coalinaat. 

Mr. Hocker. Or by the State constitution / 

Dr. Smatu. Both the State and Federal Constitution. 

One of these decisions was by a United States district court justice, 
but apparently the opinion was never written because I tried to de- 
termine the citation and was unsuccessful, but they are still on the 
books. To what extent they are being enforced as a result of the 
adverse decisions in 1 or 2 instances, I don’t know, but they are on the 
books, namely, these laws that attempt to exclude from the community 
permanent residents thereof who fit the description of the ordinance; 
that is, those who are Communist or members of subversive organ- 
izations. 

Mr. Hocker. In those ordinances is there an attempt to define the 
word “subversive,” or is that left to the determination of the officers? 

Dr. Smauty. Most of these ordinances I have never seen in their 
entirety, because they are not available. I had to rely on dispatches 
in the New York Times. 

For instance, here is one in Birmingham, Ala., as set forth in the 
dispatch in the New York Times on July 19, 1950: 

The city commission by ordinance is reported to have outlawed the Communist 
Party and given Communists 48 hours to leave the city or risk arrest. The 
ordinance provides that Communist Party membership shall be taken for granted 
if a person “shall be found in any secret or nonpublic place in voluntary asso- 


ciation or communication with any person or persons established to be or have 
been members of the Communist Party.” 
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The New York Times for October 19, 1950, carried a brief dispatch 
that that ordinance was ruled unconstitutional by a United States 
district court judge for the reasons I have stated. That is one cita- 
tion I am unable to provide you, because I am almost certain the 
opinion was never written up. It was in the nature of an injunctive 
action, in which all that was rendered was a decree restraining the 
municipal officials from enforcing the ordinance as applied to the 
petitioner. 

Mr. Hocker. Do you find any similar regulations in the District 
of Columbia? 

Dr. Smauu. Yes; I had not intended to cover the regulations of the 
District of Columbia because the request, as I received it, applied very 
definitely to States and their local subdivisions, but my attention was 
directed to the District of Columbia insurance commissioner’s regu- 
lation, by virtue of a reference to it in recent issues of the New York 
Times, which discussed the brief attempt of the New York State 
insurance superintendent to enforce a similar administrative require- 
ment. In other words, in the course of reporting the brief experiment 
conducted by the New York State insurance commissioner, the New 
York Times listed other jurisdictions, one of them being the District 
of Columbia, which had and is still enforcing a comparable regula- 
tion, and upon telephoning the District of Columbia insurance com- 
missioner, I obtained this information: 

Pursuant to discretionary authority vested in him by 54 Statute 
1063, 1078 section 32; District of Columbia Code Annotated (Supp. 
1954), section 35-1336, the District of Columbia Superintendent of 
Insurance has incorporated in an insurance form to be filled out an- 
nually by applicants for a license as an insurance agent or broker, the 
following question : 

Might I add at this point, the statutory authority on which he is 
relying for the exaction of this question and the answers thereto, as 
to my recollection, simply trusts him with authority to determine the 
moral character and fitness and competence of applicants for a license 
or renewal of a license as an insurance agent or broker; that is the 
statute, upon examination, will reveal no pertinent provision or no 
provision which is pertinent to this question. 

Mr. Hocker. There is nothing about loyalty in the statute? 

Dr. Smauu. No; it is simply a general authorization to determine 
fitness of applicants, and pursuant to that general discretion as set 
forth in the statutory citation, which I have given, the Insurance 
Commissioner is now exacting of all applicants who seek a license or 
a renewal of a license the following question: The question is No. 19 
on his form: 


(a) Are you now, or have you ever been a member of the Communist Party 
or any other organization having as an objective the altering of the form of 
government of the United States by unconstitutional means? 

(b) Aye you now or have you ever been a member of any organization which 
is included in the subversive list of the Attorney General of the United States? 

(c) Have you ever refused on constitutional grounds to give testimony before 
any court, grand jury, or other duly authorized tribunal? 


I might add the New York State superintendent also was operating 
under a similar general statutory authorization to determine the trust- 
worthiness and competence of applicants for a license or renewal of 
license, and he, for a period of 1 month, pursuant to that statutory 
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discretion, enforced or exacted of applicants a similar question, but 
according to the New York Times he has discontinued using the ques- 
tion pending “further study.” 

Now, the Territory of Hawaii has a very lengthy statutory provi- 
sion, or rather it doesn’t have a statutory provision. The bar exam- 
iners there are setting forth or subjecting applicants to rather lengthy 
questioning, which questions were set forth in a Law Review article 
on which I have had to rely. 

The information derived from the latter source indicates that ap- 
plicants for admission to the bar of the Territory must answer the 
following questions: 

(1) Are you now, or have you every been, a member of the Com- 
munist Party, or of the Communist Political Association ? 

(2) Have you ever attended any meeting of a cell, faction, or other 
oan of either the Communist Party or the Communist Political As- 
sociation ? 

(3) Please peruse the list of names of certain organizations com- 
piled by the Attorney General of the United States and indicate 
whether you are now, or ever have been, a member of the same? 

(4) Are you now, or have e you ever been a member of any organiza- 
tion or committee, the name of which included the word, Communist ? 

Mr. Hocker. That question doesn’t even identify the listing of the 
Attorney General, does it? 

Dr. Smatut. No. The variety of language that is used I construe 
as synonomous, although without any specific authority therefor. 
References to a list compiled by the United States Department of 
Justice or the United States Attorney General, inasmuch as the At- 
torney General is the chief of that Department, is a reference to the 
same source. 

(5) Are you now a member of any organization or committee which 
you have reason to believe is, or has been, dominated by, affiliated with, 
or sympathetic to the Communist Party, or the Communist Political 
Association ? 

(6) Have you ever been a member of any organization or committee 
which you had, or now have, reason to believe was dominated by, affili- 
ated with, or sympathetic to the Communist Party, or the Communist 
Political Association ? 

(7) Have you ever paid dues, or made any donation or other finan- 
cial contribution to any of the organizations listed by the United States 
Attorney General, or any organization or committee the name of which 
included the word, Communist ? 

(8) If you were to be listed as a Communist in the records of any 
Federal investigative agency, what past actions or organizational 
affiliations of yours not already listed might be used by such inves- 
tigative agency to support its conclusion ? 

Mr. Hocker. Would you read that again? It is a little incredible. 

Dr. Smauu. If you were to be listed as a Communist in the’ records 
of any Federal investigative agency, what past actions or organiza- 
tional affiliations of yours not already listed might be used by such 
investigative agency to support its conclusion { ? 

Mr. Hocker. I take it that would require a fellow to guess first 
whether he had been listed as a Communist in the records of each 
of the Federal investigative agencies, and then further to guess why 
someone put him on such a list. 
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Dr. Smauu. Yes. The commentators in the Law Review attempt to 
appraise that question, and they are critical of it because of the vague- 
ness of it or the all-inclusive character of it. 

Indications of the variety of legislation adopted is further ampli- 
fied by the adoption in 1955 by Indiana of a statutory provision regu- 
lating the loyalty of lobbyists. 

Senator Henninos. If I may interrupt there, to go back to that 
other question. Doctor, do you suggest that the commentators object 
to that because it is too general ? 

Dr. Smatu. Yes. In other words, I think the objection is that the 
man himself is asked to guess on what basis he may have been included, 
assuming he knows he was ineluded. 

Senator Henninos. He is asked to base a conclusion upon a 
conclusion. 

Dr. Sma. Essentially that. 

Senator Henninos. He is first asked to conclude that he might be 
listed, and then he is asked to conclude upon what ground he might 
be listed, without knowing whether he is or is not listed. 

Dr. Smauu. That is right. 

I might as well give you the source of the Law Review article in 
which this information is contained. The University of Chicago 
Law Review for 1953, volume 20, pages 491 to 492, the authors of 
which article were Ralph S. Brown and John D. Fassett. 

Now, I pass on to this Indiana law regulating the loyalty of lobby- 
ists. You will note that there is apparently no uniform standard 
that State legislatures are using to enact this legislation. Some of 
them have adopted all inclusive regulations; others are hitting at 
specific activities or specific individuals or professions. 

Indiana provides that the statement signed by legislative counsel 
and agents upon registering shall be accompanied by an affidavit of 
the individual, or of each partner, if a partnership, or of each prin- 
cipal officer of a corporation, if a corporation, and each affidavit shall 
contain a statement that the affiant is not at the time of making such 
affidavit a member of the Communist Party; that such affiant has 
never been a member of the Communist Party; that the affiant has 
never failed or refused to answer any questions propounded to the 
affiant by any committee of Congress concerning such affiliation; and 
that the affiant is not at the time of making such affidavit a member of 
any organization which has been listed by the United States Attorney 
General as subversive. 

The citation is Laws of Indiana, 1955, chapter 238. 

Mr. Hocker. Can we stop for just a moment there? 

Dr. Small, assume that someone has refused to answer a question 
respecting affiliation with one of the organizations on the Attorney 
General’s list so that he cannot make the affidavit that the statute 
requires. What is the consequence of being unable to make the 
affidavit ? 

Dr. Smauu. I would have to guess because I haven’t incorporated 
the penalty provision, but it is fair to presume there wouldn’t be any 
point in adopting their legislation unless one of the consequences of 
refusal to comply would be refusal to register him as a lobbyist. 

Mr. Hocker. He would be unable to petition the State of Indiana 
for the redress of grievances ? 


70836—56——19 
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Dr. Smauu. The right of petition as guaranteed by the first amend- 
ment of the Constitution would raise that question. I don’t know if 
the law has been litigated. 

Mr. Hocker. When was it enacted ? 

Dr. Smauu. In 1955. I gather in the spring of 1955. I don’t have 
the approval date. 

_ Mr. Hocker. Indeed, if 2 man was a member of such an organiza- 

tion, one of those on the Attorney General’s list, he would thereby 
be prohibited from acting as a lobbyist; that is, presenting a petition 
for redress of grievances { 
_ Dr. Smauu. I presume so, as I can’t see what point there would be 
in making the disclosure that is in the answer, namely, that I had been 
a member of an organization on the list, without imposing any penal- 
ties. Of course, it is conceivable that an individual so advertised might 
have been less successful in petitioning members of a legislature, so 
that there is that possible alternative. 

Mr. Hocker. We can find the answer to that by reference to the 
law, can’t we ? 

Dr. Smauu. Yes, sir. I haven’t tried to elongate this compiling to 
include penalties or procedural regulations. 

Mr. Hocker. Thank you. 

Dr. Smatu. Louisana has a statute regulating the loyalty of State 
and local government employees. 

Mr. Hocker. Excuse me. Did you say Louisiana? You were still 
talking about Indiana. 

Dr. Smauu. Well, the Indiana bar examiners are recorded as asking 
applicants for admission to answer the following question : 

“Have you ever been a member of, or affiliated with, an organization 
which is on the subversive list of the Attorney General of the United 
States?” 

Now, I don’t know on what statutory basis they ask that question, 
but I would guess that they have a general authorization under the 
bylaws to inquire into the fitness and moral character of applicants and 
that suffices for their purposes. 

Mr. Hocker. Now, this question, like some of the others, refers to 
past membership, doesn’t it? “Have you ever been?” 

Dr. Smatu. Yes. I may have digested this a little too briefly. It 
might also include present membership. 

Mr. Hocker. But it also at least aleaiay past ? 

Dr. Smatu. Yes. 

Mr. Hocker. You were talking about Louisiana when I interrupted 
you ¢ 
F Dr. Smatu. With a view of presenting a variety of statutes, would 
it be all right if I passed over Louisiana by simply stating that they 
have a statute regulating the loyalty of State and local government 
employees, which requires that no person may hold any nonelective 
position in the government of the State or of any political subdivision 
thereof where the evidence shows such person to be a knowing member 
of a “Communist-front organization” listed as such by the United 
States Department of Justice. The statutory citation is Revised 
Statutes Annotated (West Publishing Co.) 1954, section 14: 359, 362. 

Mr. Hocker. Can you tell us whether the statute gives any clue as 
to how the portions of the statute which says “where the evidence 
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shows such person to be a knowing member” is applied? Where is the 
evidence ? 

Dr. Sma. It might be that the whole statute would contain a re- 
sponsive answer to that question, but again, for reasons of brevity, | 
have tried to eliminate provisions. I have been primarily concerned 
with trying to identify the statutes by reference to the most ap- 
plicable language. 

Mr. Hocker. Again, we can find that by reference ‘ 

Dr. Smauu. Oh, yes. 

Louisiana also has a statute requiring the registration of subversives, 
which provides that every person remaining in Louisiana for as many 
as 5 consecutive days after Fas 30, 1952, who is knowingly a member of 
a Communist-front organization listed as such by the United States 
Department of Justice, shall register with the department of public 
safety and shall register annually with said department so long as he 
remains in the State. 

Apparently there are no penalties imposed; that is, in a legal sense, 
for noncompliance. Otherwise, there wouldn’t be any point in asking 
for a registration on an annual basis. 

Michigan also has a registration statute which provides that any 
agency which has been or may be- 

Mr. Hocker. Excuse me. With respect to Louisiana, that registra- 
tion applies whether you are seeking employment by the State or seek- 
ing a license or just going about your own business 

Dr. Smauti. Any person coming in. As a guess, I would interpret 
this law that a visitor would have to comply, irrespective of the pur- 
poses of his visitation. 

Mr. Hocker. If he is knowingly a member of a Communist-front 
organization listed as such by the United States Department of Justice. 

Do you know whether the United States Department of Justice lists 
“a Communist front organization” ? 

Dr. Sma. I haven’t attempted to verify that. 

Mr. Hocker. Well, the fact is, I think, that there has been no publi- 
cation of any such list under such a title, but we will get to that later. 

Dr. Smarty. Of course, that wouldn’t preclude the officers in Louisi- 
ana who enforce this statute from using any information that the De- 
partment of Justice had compiled on the grounds that it is pertinent to 
the language of the statute used. At least that is a fair supposition. 

Mr. Hocker. I gather that the language of these various statutes is 
very loose in referring to the Attorney General’s list, and perhaps 
there is no reference on the part of the persons drafting the statute to 
the Federal Code or to the orders of the Attorney General himself. 

Dr. Smatu. There has occasionally been some reference in the stat- 
ute to the original Executive order of the President instructing the 
Attorney General to pepare such a list and the citation of that order 
in the Federal Register is also set forth but that doesn’t happen very 
often. Apart from that original Executive order, I don’t find any ci- 
tation to any particular regulation of the Attorney General which em- 
bodies the list. It is just an abstract reference, or rather vague refer- 
ence, to a list prepared by the Department of Justice or by the United 
States Attorney General: 





IksSK SECURITY AND CONSTITUTIONAL RIGHTS 


Mr. Hocker. Sometimes they call it a list of subversive organiza- 
tions, sometimes a list of Communist-front organizations, and so on; 
is that right ? 

Dr. Smauu. Yes. 

Now, in Michigan the following law is still on the statute books. It 
has never been formally repealed, but the Michigan State attorney 
os in an opinion rendered in 1949 ruled that it was unconstitu- 
tional. 

This statute provides that: 


Any agency which has been or may be declared subversive by the Congress wu. 
the United States, or the Attorney General of the United States, is required to 
register with the Michigan attorney general and set out in its registration state- 
ment certain information as to members, income, etc. 

That statute is cited as follows: Michigan Statutes Annotated 
(Supp. 1953) sections 18.58 (2) (c), 18.58 (3). 

Now, inasmuch as the Attorney General of Michigan has ruled that 
the law is unconstitutional, and since he is the enforcing officer, it is fair 
to presume that law is not being enforced. However, Michigan has a 
fairly lengthy Communist activities control law, which I have set 
forth in the supplement, which does not attempt to refer expressly to 
any list of organizations prepared by the United States Attorney 
General. It attempts to proscribe subversive organizations and sub- 
versive individuals and defines the latter by the preliminary para- 
graphs of the statute. I have included that type of statute in the sup- 
plement simply on the supposition that the enforcement officers in 
Michigan will be utilizing, or are now utilizing, the Attorney General’s 
list as a guide to the determination of what associations and individuals 
fall within the language of the statute which they are now enforcing. 

As an example of an ordinance, Detroit, Mich., adopted an ordi- 
nance in 1951, which was an amendment of an earlier one adopted in 
1949, which povides that in determining the disloyalty of any munici- 
pal employee, the loyalty commission established by ordinances en- 
acted under the authority of a charter amendment, may consider other 
evidence of a reasonable force, including membership in or active asso- 
ciation with organizations listed by the Attorney General of the 
United States under Presidential Order No. 9835 of 1947, and similar 
listings or designations promulgated by any Federal agency or au- 
thority authorized by Federal law, regulations, or Executive order. 

Mr. Hocker. Any listings or designations promulgated by any 
Federal agency or authority authorized by Federal law, regulations, 
or Executive order ? 

Dr. Smatu. Yes. That would appear to cover the field, I should 
think. In other words, the ordinance the municipal authorities are 
making available to themselves for use in administering the loyality, 
test any evidence compiled by any Federal agency. Now, whether the 
phrase, “Federal agency,” would include a legislative committee, I 
don’t know. Perhaps it is academic to ask that question. 

Mr. Hocker. In the Michigan law, I take it the word “agency” is 
used to describe any type of organization ? 

Dr. Smatu. Yes; I suppose so. In other words, a department or 
bureau or independent regulatory commission would certainly come 
within the meaning of the term. 

Mr. Hocker. All right. 
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Dr. Smatu. Other ordinances that I have picked up from the New 
York Times include the following one from the New York Times 
for June 1, 1955, pertaining to a loyalty test being exacted by the 
city of New ark, N. J., of its municipal government ‘employees. The 
dispatch reads as follows: 


About 7,000 employees of this municipality were required on June 1, 1955, to 
sign, notarize, and return a loyalty oath form required by State law, plus a 
questionnaire which includes a list of 283 of the 303 organizations already 
appearing on the United States Attorney General’s list of subversive organiza- 
tions. This action was taken pursuant to an oral resolution adopted by the 
Newark City Council on May 24, 1955. 

Three of the six questions set forth on the questionnaire relate to present or 
past membership in the Communist Party or organizations taken from the 
Federal Attorney General’s list. 

I don’t know what that reference to an oral resolution means. I 
don’t know whether that should be construed to signify that there 
is no record of the resolution, I doubt that, but at least I can try to 
determine whether that ordinance can be obtained or the resolution 
can be obtained. However, there may be a distinction between an 
ordinance and a resolution ‘and, if so, perhaps the resolution would 
not be obtainable. 

I have already referred to the short-lived experiment conducted by 
the New York Insurance Commissioner with respect to inquiring into 
the loyalty of insurance agents and brokers in the same manner as 
the District of Columbia Insurance Commissioner is presently doing. 

New York, however, has adopted extensive legislation concerning 
the loyalty of State and local government employ ees. The sti itute, 


or rather the New York Times clipping, which I have used to supple- 
ment a statutory citation, and to which I shall hereafter refer, reads 
about as follows: 


In administering the law proscribing public employment of members of sub- 
versive groups and organizations the State civil-service commission “may 
utilize any listings or designations promulgated by any Federal agency or au- 
thority authorized by Federal law, regulation or Executive order,” and for pur- 
poses of any investigation this commission—that is the civil-service commis- 
sion—may request and receive from said Federal agencies any supporting 
material or evidence that may be made available to it. Where any organization 
or group has been so designated by the United States Attorney General, pur- 
suant to Executive Order 10450, the commission may adopt such designation, 
provided such designation by the Attorney General was made after due notice 
to such organization and an opportunity afforded to it to answer. 


Mr. Hocker. Is there any indication in the statute as to how the 
civil-service commission is to determine whether the designation by 
the Attorney General in any case was after due notice to the organi- 

zation and an opportunity afforded it to answer ? 

Dr. Smatu. My guess would be that that language was included in 
the statute because of the first judicial decision rendered, I believe, 
by the Supreme Court in the case of McGrath against the Anti- 
Fascist Refugee Committee. 

Mr. Hocker. This law was adopted in 1955 ? 

Dr. Sma. Yes. 

Mr. Hocker. But the point that I make is that the State civil- 
Service commission itself is obliged under the statute to determine 
whether the organization was given notice and an opportunity to 
be heard by the Attorney General. 

Dr. Smatu. Yes. 
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Mr. Hocker. And it is a a little hard to understand how the State 
civil-service commission could find out about that. 

Dr. Smauy. Well, I would imagine that they would be informed 
of the contrary by any organization which they attempted to list or 
by any individual against whom they attempted to exact a penalty 
in the form of dismissal from the service. If they based their de- 
cision on affiliation with an organization which the individual main- 
tained had never been accorded a hearing prior to listing by the 
Attorney General, then there might have been another decision 
reached by the civil-service commission. That is simply a guess. 

First, the citation. That law is found in the Unconsolidated Laws 
of New York (McKinney, 1955), section 1108, as amended by laws of 
1955, chapter 156. 

Now, the New York Times for October 15, 1953, indicates: 

By a ruling of the New York State Civil Service Commission formulated on 
October 14, 1953, all applicants for appointment or promotion in the State service 
will be required to answer under oath questions relating to past or present 
membership in any of the groups on the United States Attorney General’s list 
of subversive organizations. 

Mr. Hocker. Now, that regulation didn’t say anything about notice 
and an opportunity to be heard ? 

Dr. Smatu. No. That is simply a dispatch of the New York Times, 
which, of course, would not attempt to deal with the technicalities of 
the situation. 

The New York Times in its dispatch of December 15, 1953, states: 

Attorneys for the State and New York City commissions have taken the posi- 
tion that the New York statute enacted in 1951 does not bar reliance on the list 
of subversive organizations prepared by the United States Attorney General. 


Now, as to teachers, there has been a special law adopted in New 
York, which reads about as follows, by way of summation: That 
the State board of regents is authorized to establish its own list of 
subversive organizations for use in administering the laws pertaining 
to the disqualification or removal of school superintendents, teachers, 
and employees in public schools in any city or school district and of 
faculty members and all other personnel of State operated colleges. 
In preparing its own list, the board of regents may— 
utilize any similar listings promulgated by any Federal agency or authorized 
authority by Federal law, regulation, or Executive order. 

The citation to that statute is Education Law of New York (Mc- 
Kinney, 1953), section 3022. I am not certain, but I believe that is 
popularly referred to as the Feinberg law. 

Now, trom newspaper clippings, I have further evidence of munici- 
pal ordinances. The New York Herald Tribune for September 19, 
1955, indicated that New Rochelle, N. Y., had adopted an ordinance 
requiring registration of subversives: 

By an ordinance adopted on September 18, 1950, the New Rochelle City Council 
required every Communist or member of a subversive organization who lives, 
works, or operates a business in, or regularly travels through the city, to reg- 
ister with the local police. Mayor Stanley W. Church of that city indicated that 
the list of subversive organizations established by the United States Attorney 


General will serve as a guide to organizations deemed to come within the scope 
of the ordinance. 


Action by the New York City government, according to a New York 
Times dispatch of December 11, 1953, is described as follows: 
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“Future appointments, reinstatements, transfers, and promotions in 18 de- 
partments of the New York City government which have been classified as 
‘security agencies’ are now subject to a new form of loyalty test. Persons in (the 
above mentioned) categories will be required to answer questionnaires relating 
to their present and past relationships with any of the 236 organizations listed 
as subversive by the United States Attorney General.” The questionnaires ure 
being circulated by the New York City Municipal Civil Service Commission to 
the departments which were designated as “security agencies’ by the State 
civil-service commission pursuant to the 1951 law previously set forth. 

This I have already quoted from. 

With a view to injecting variety, may I skip to a law adopted by 
Texas very recently pertaining to the loyalty of authors of school- 
books. It provides essentially as follows: 

A textbook for use in the schools of the State cannot be adopted or purchased 
by the State board of education until the author tenders an oath that he is not, 
and during the preceding 5-year period, has not been, a member of any organi- 
zation which the United States Attorney General has designated as subversive, 
or which is registered under the Federal Internal Security Act. 

The citation to the latter is United States Code 50: 781 (et seq.), and 
the statutory citation of the Texas law which I have just read is Re- 
vised Civil Statutes (Vernon, 1954), article 6257-7 (3). 

Another law of Texas, adopted in 1955, pertains to the loyalty of tax- 

exempt organizations, and it provides: 


No organization listed by the Attorney General of the United States as sub- 
versive shall be entitled to exemption from taxation. 


The citation is Civil Statutes Annotated (Vernon, Suppl. 1955), article 
7150-20; added by Laws 1955, chapter 271. 
Mr. Hocker. Texas also has a statute with respect to employee 


loyalty, doesn’t it ¢ 

Dr. Smatu. Yes, they have a statute relating to the loyalty of State 
and local government employees, which provides that : 

No funds of the State will be paid to any person as salary or compensation 
unless such person files an oath stating “that the affiant is not, and, during the 
preceding 5-year period, has not been, a member of any organization which the 
Attorney General of the United States has designated as subversive,” and that 
the affiant is not, and, during the preceding 5-year period, has not been, a mem- 
ber of any organization registered under the Federal Internal Security Act. 

Mr. Hocker. Can I interrupt for a second ? 

Mr. Chairman, it might be well to point out at this time that the 
last designation of the Attorney General, the one under 10450, does 
not designate any organization as subversive, although that word and 
similar words appear in these various statutes and ordinances to which 
Dr. Small has been referring. They are simply designated on the list 
as being organizations designated pursuant to 10450; whereas Execu- 
tive Order 10450 requires a listing, the appropriate section of 10450 
reads: 

The Attorney General is requested to render to the heads of departments or 
agencies such advice as may be requisite to enable them to establish and maintain 
an appropriate employee security program. 

Senator Henninos. The observations of counsel will be reflected in 
the record, and I assume there will be further direct testimony, per- 
haps from the Attorney General of the United States and others, 
relating to the matters that counsel has discussed. 

Mr. Hocker. That is correct. There was some reference to that yes- 
terday, also. 
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Dr. Smatu. As further evidence of a variation in the employment 
of phraseology, the State of Washington has a statute pertaining to 
the loyalty of Government employees, and it stipulates that in the 
administration of the law proscribing subversive activities, which com- 
prehends membership in a subversive organization, and denying pub- 


lic employment to persons who are members -therein, membership 
therein— 


shall be membership in any organization after it has been placed on the list of 
organizations designated by the Attorney General of the United States as being 
subversive pursuant to Executive Order No. 9835. 
That is the order preceding the one that you just cited, 10450. 

Mr. Hocker. Well, 10450 expressly repeals Executive Order 9835, 
does it not ? 


Dr. Sma. I believe so, from my past experience with the use of 
those two. 

Mr. Hocker. So that this particular statute, although codified again 
in 1955, is pretty hard to understand. 

Dr. Smatu. From my experience with the State statutes, giving 
references to members for over a period of 5 years, drafting is not 
quite as skillful at the State and local level as it is at the Federal level, 
and in the rush to enact legislation before the adjournment of a 90-day 
session, which is the usual duration of the State legislature’s annual 
meeting or biannual meeting, quite a number of laws get adopted 
which contain repetitive phraseology or which duplicate other statutes 
pertaining to the same subject matter, and, of course, that fact will be 
productive of litigation with respect to the determination as to which 
of the 2 or 3 laws that all purport to deal with the same subject, amend 
the same section of the code, shall be the one to prevail. 

Mr. Hocker. Well, Mr. Chairman, the point that I was trying to 
make here is that even the listing under the Truman loyalty order 
listed only nine organizations as subversive. The others were listed 
as totalitarian, Fascist, Communist organizations which have adopted 
a policy of advocating or approving the commission of acts of force or 
violence to deny others their rights under the Constitution of the 
United States, or organizations which seek to alter the form of gov- 
ernment of the United States by unconstitutional means, and under 
Executive Order 10450 the organizations are no longer listed under 
those titles. 


How about Oklahoma? You didn’t mention Oklahoma and South 
Carolina. 

Dr. Smatu. One of the original laws that Oklahoma adopted was 
held unconstitutional in one of the Supreme Court decisions recently 
rendered, which I shall cite. This law as originally adopted pertained 
to the loyalty of State and local government employees. As originally 
drafted, the loyalty oath required of State and municipal employees 
contained a stipulation to the effect that— 
the affiant is not, and, during the last 5 years preceding his subscribing to the 
oath, was not, a member or an affiliate of any organization officially determined 


by the United States Attorney General or other authorized agency of the United 
States to be a Communist-front or subversive organization. 


That statutory provision was originally contained in the Statutes 
of Oklahoma (1951), title 51, section 37.2. 
Now, I add this comment: 
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As applied by Oklahoma, this stipulation was found to be violative of the 
due-process clause of the 14th amendment by the United States Supreme Court 
in the following decision: Wieman v. Updegraff (1952, 344 U. S. 183), and as a 
consequence, this stipulation has been omitted from the loyalty oath enacted 
in 1953, and which is currently being taken by State and municipal employees. 

The same change occurred in connection with the oath required of 
applicants to membership of the bar. The adverse judicial decision 
resulted in a slight change in the terminology of the oath to be taken. 
I don’t know what use is s being made of this listing in Oklahoma, but 
the State legislative council, which is the equivalent of our Legislative 
Reference Service, in 1952 ’ published a nine-page pamphlet “entitled 

“Consolidated List of Organizations Designated by the United States 
Attorney General.” 

Mr. Hocker. You don’t know what distribution was made of that? 

Dr. Smatu. I don’t know how it is being used, but it was prepared. 
It is in print. 

Mr. Hocker. It was an official publication of the State of Okla- 
homa ? 

Dr. Smatu. We may have it in the Library. I dont’ know. 

South Carolina, in 1950, incorporated a provision in an appropria- 
tions statute, which, because of the fact that appropriations statutes 
are usually operative only for the year in which the funds are author- 
ized to be expended, may no longer be in effect. I can’t determine 
that ; but in an appropriations act enacted in 1950 there was contained 
the following provision : 


In an appropriation act, enacted in 1950, there was contained the following 
provision of substantive law: “No part of any appropriation * * * to State 
institutions of higher learning shall be paid to meet travel and/or any other 
expense items in connection with visits to these institutions of any person who 
is a member of an un-American organization branded as such by the Attorney 
General of the United States * * * 


Mr. Hocker. Do you known whether the Attorney General has ever 
branded any organization as un-American? 

Dr. Smatu. That I don’t know. For purposes of completion of my 
task, I was simply concentrating on the sources. 

Senator Hen nines. By that, “of course, counsel means the use of 
the word “un-American.” 

Mr. Hocker. That is correct. 

Is this the only reference that you found to that word “un-Ameri- 
can” in these statutes? 

Dr. Smatu. Well, if I turn to part 2 of my report, in which I under- 
took to provide evidence of the use of the Attorney General’s list by 
State legislative committees engaged in the investigation of un-Amer- 
ican activities, I find the following in the Seditious Activities Investi- 
gation Commission of Illinois, which is popularly referred to as the 
Broyles Commission, Mr. Broyles now being a member of the Illinois 
State Senate. 

In the report of that commission’s investigation of the University 
of Chicago and Roosevelt College, which was completed in 1949, there 
appears this recommendation, namely : 

Schools within Illinois should dismiss any teacher who refuses to resign from 


known Communist or Communist-front organizations and groups as listed by 
the Department of Justice. 


There is a slight variation in the language employed. It still is 
referring to the Department of Justice rather than the Attorney Gen- 
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eral, but if you treat the Attorney General as the Chief of the Depart- 
ment of Justice, I suppose that phraseology is synonomous with an 
express reference to the Attorney G 

Now, I want to also refer to the report of the Maryland Commis- 
sion on Subversive Activities, which is popularly referred to as the 
Ober Commission, which considered the need for the enactment of 
subversive activities control legislation by Maryland and succeeded 
in getting such legislation adopted in 1949. That legislation to which 
I last alluded will be contained in my supplement, because it does not 
expressly refer to the United States Attorney General’s list. It simply 
proscribes certain individuals and organizations determined pursuant 
to statutory definition, to be subversive or subversive organizations or 
organizations dedicated to the forceful overthrow of government. But 
the commission which recommended passage of that statute in the 
course of its report expressed itself, as follows : 

Lists change constantly, and the Maryland special attorney general, elsewhere 
recommended, presumably would keep an up-to-date list of organizations on the 
United States Attorney General’s list, and of organizations as to which he has 
other credible evidence of subversive character. 

It is on the strength of that type of quotation contained in the legis- 
lative report that I feel justified in accumulating in my supplement 
the various statutes which do not contain any express reference to the 
Attorney General. 

In the State of Washington, a joint fact-finding committee on un- 
American activities, which was popularly referred to as the Canwell 
committee, in enumerating its legislative recommendations, expressed 
itself as follows: 

Subversive affiliation for the purposes of legislation to be adopted, may prop- 
erly be imputed where the individual undeviatingly adheres to the Communist 
Party line or has proven affiliation with three or more known Communist-front 
organizations which have been declared subversive by a qualified branch of the 
State or Federal Government. 

In conjunction with that report, there is a statement of praise for 
the various branches of the Department of Justice, and the commit- 
tee also stated that it worked in utmost harmony with all agencies 
engaged in the investigation of subversive activities, and at one point 
it takes credit for disclosing the Communist character of a defunct 
organization, a school, which the committee said— 
has also been listed by the Attorney General of the United States as a subver- 
sive organization. 

That gives you some idea of the variety of expression used in these 
statutory provisions and in the committee reports which refer to the 
Attorney General’s list. Although the variety of expression em- 
ployed to make that reference is, as we have already seen this morn- 
ing, quite extensive, it is such variety of references which may con- 
tribute to litigation by persons raising the technical issue that the 
statute does not define specifically the Federal list that is to be used 
as a guide by the enforcement officers or local community. But I 
know of no such litigation as yet. 

There is some indication by secondary sources that many of these 
laws have not yet been enforced in the sense that people have been 
subjected to penalties after criminal prosecution for violation. 
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Mr. Hocker. There was one such case in Florida where a man was 
incarcerated, was he not, for 60 days, and then the law held 
unconstitutional ? 

Dr. Smauy. That was an ordinance which is contained in this sup- 
plement, and I do not have the ordinance before me. I don’t know 
whether I can obtain the copy of that ordinance. 

The New York Times for October 4, 1950, reported that Jackson- 
ville, Fla., had adopted an ordinance requiring Communists to 
register, and the dispatch reports that the only registered Com- 
munists in this community received a 90-day term for violating an 
ordinance prohibiting Communists within city limits. In other 
words, he not only had to register, but on account of his registration 
he was being punished by the city. The ordinance was held uncon- 
stitutional by a Florida circuit court judge. 

As to Miami’s ordinance, all I know, it has been the subject of 
litigation which is similar in character, but what disposition has been 
made by that litigation, I don’t know. 

Macon, Ga., in 1950, was reported by the New York Times in its 
August 24 issue as having adopted an ordinance which imposes penal- 
ties on card-carrying Communists who fail to leave town within 48 
hours. 

Those are representative examples. 

Mr. Hocker. Some of those ordinances, other than those which 
make reference to the Attorney General’s list, sometimes require 
registration, or make other requirements, for persons who are mem- 
bers of subversive organizations or un-American organizations or 
Communist-front organizations, or words of that sort 4 

Dr. Smatyt. Might I read you the Alabama law governing the 
loyalty of voters, as indicative? 

Mr. Hocker. Loyalty of what ? 

Dr. Smauu. Voters. 

Mr. Hocker. Voters? 

Dr. Sma. Those who wish to cast a ballot. 

This law does not refer to the Attorney General’s list, but from 
the language of it, Which I shall read, or which represents the digest 
of its provisions, I think there is reasonable grounds for suspecting 
that perhaps the election officials in the precinct election booths will 
have to use some standard for determining whether a person comes 
within the proscription of the law and is therefore to be denied the 
right to vote. 

The Alabama statute, as I have digested it, provides that for pur- 
poses of qualifying for registration, applicants must answer a 
questionnaire embodying an oath by the applicant that he has not 
at any time been affiliated with any group or party which has ad- 
vocated the overthrow of the Government of the United States or of 
Alabama by unlawful means. That requirement is set forth in a 
constitutional amendment to the Alabama Constitution. 

Mr. Hocker. This isa constitutional provision ¢ 

Dr. Smauu. Constitutional provision as implemented by statutory 
provision. 

Mr. Hocker. If he has at any time been a member of any organi- 
zation ? | 

Dr. Smatu. They say he simply has to answer the questionnaire. I 
don’t know whether the penalties are such as to preclude him from 
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voting. I suppose they are. I didn’t bother to include those. It 
would seem is be a waste of time to try to ascertain the man’s affilia- 
tion if you were not going to bar him on the strength of the affiliation. 

Mr. Hocker. You say, as you read the statute, this determination 
has to be made by the judges. ‘of election in the election polling place? 

Dr. Smati. Yes, because in most States registration is generally 
effected at the precinct polling place, although if a person doesn’t 


register within the stipulated period he usu: ally has the alternative of 


going down to the city hall or county courthouse and registering at 
the central office of the board of election supervisors or whatever name 
they may be known by. 


Mr. Hocker. You are engaged in completing the portion of the 


study, are you not, Dr. Small? It is not as yet completed ? 

Dr. Smauu. I have about 18 or 20 laws of general application which 
usually go by the title or have been labeled “subversive activities con- 
trol laws, which I want to digest. Many of these models, such as the 
Maryland Ober Act, are identical with statutes of other States. 
Insofar as I shall be able to obtain their similarity, I shall merely re- 
port that a particular State had adopted a law as cited, which is identi- 
cal with one previously digested, and thereby avoid the necessity of 
unduly elongating this supplement. 

Mr. Hocker. This gives us a very good picture, I think, of the ex- 
tent to which the Attorney General’s list has heen applied in State 
municipal government. 

On behalf of the subcommittee, I wish to express my great appre- 
ciation both to you and to the Library of Congress for the excellent, 
thorough work that you have done at our request. 

Senator Hennines. Thank you, Dr. Small, for your appearance 
here, and for what has obviously been a most painstaking and illumi- 
nating study of the subject. 

May the committee take a 10-minute recess before we hear the next 
witness. 

(Whereupon a recess was taken at 11:30 a. m. until 11:40 a. m.) 

Senator Henninos. The committee will be in order. 

Call the next witness, Mr. Hocker. 

Mr. Hocker. Is Captain Lawrence in the room ? 


TESTIMONY OF CAPT. CARL LAWRENCE, CHIEF, BUREAU OF 
INVESTIGATION, DELAWARE STATE POLICE 


Senator Henntnes. Will you be sworn ? 

You do solemnly swear that the testimony you are about to give will 
be the truth, the whole truth, and nothing but the truth, so help 
you God. 

Captain Lawrence. I do. 

Mr. Hocker. Will you please state your name ? 

Captain Lawrence. Carl Lawrence. 

Mr. Hocker. What is your occupation, Mr. Lawrence ? 

Captain Lawrence. State police officer, Delaware. 

a Hocker. State police officer of the State of Delaware? 

Captain Lawrence. Yes, sir. 

Mr. Hocker. What is your position with the police of the State of 

Delaware ? 
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Captain Lawrence. I am the director of the bureau of criminal in- 
vestigation for the Delaware State Police. ; 

Mr. Hocker. Within the jurisdiction of the bureau of criminal in- 
vestigation, do you have the responsibility for enforcing a bill ap- 
proved by the governor on June 12, 1953, which was then designated 
Senate bill 257 ¢ 

Captain Lawrence. Yes, sir; along with other agencies in the State 
of Delaware and the attorney general's office. 

Mr. Hocker. Do you have copies of that ¢ 

CaptainLawrence. Yes, sir; I do. 

Mr. Hocker. I wonder if you could hand one to the reporter for 
identification, please. 

This is committee exhibit 6. 

(The aforementioned document was marked “Committee Exhibit 
6” :) 

COMMITTEE Exursit No. 6 


(This bill appears as Chapter 136, Volume 49, Laws of Delaware, beginning 
on page 235. Approved by Governor June 12, 1953.) 


Senate Bill No. 257 


AN ACT Requiring Communists and members of Communist front organizations to 
register, providing for the enforcement of the act, and setting forth criminal penalties 
for violations thereof 


Be it enacted by the General Assembly of the State of Delaware: 

SECTION 1. The “Communist Party,” for the purpose of this Act, is any organi- 
zation which is substantially directed, dominated or controlled by the Union of 
Soviet Socialist Republics or by any of its satellites, or which in any manner ad- 
vocates, or acts to further, the world Communist movement. 

Sec. 2. A “Communist Front Organization,’ for the purpose of this Act, is 
any organization which is listed as such by the Attorney General of the United 
States. ; 

Sec. 3. A “Communist” is a person who: 

(a) Isa member of the Communist Party, notwithstanding the fact that he may 
not pay dues to, or hold a card in, said party ; or 

(b) Knowingly contributes funds or any character of property to the Com- 
munits Party ; or 

(c) Commits or advocates the commission of any act reasonably calculated to 
further the overthrow of the Government of the United States of America, the 
Government of the State of Delaware, or the government of any political subdi- 
vision of either of them, by force or violence; or 

(d) Commits or advocates the commission of any act reasonably calculated to 
further the overthrow of the Government of the United States, the Government 
of the State of Delaware, or the government of any political subdivision of either 
of them, by unlawful or unconstitutional means, and the substitution of a Com- 
munist Government or a government intended to be substantially directed, domi- 
nated or controlled by the Union of Soviet Socialist Republics or its satellites. 

Sec. 4. (a) Each person entering this State who is a Communist or is a mem- 
ber of a Communist Front Organization, shall register immediately with the 
State Police of the State of Delaware. Each person who is a resident of the 
State of Delaware and who is a Communist or is a member of a Communist 
Front Organization, shall register with the State Police of the State of Delaware 
within thirty (30) days after this law goes into effect and thereafter between 
the first and fifteenth day of January in each and every year. 

(b) Such registration shall be under oath and shall set forth the name (inelud- 
ing any assumed names used or in use), address, business, occupation, purpose 
of presence in the State of Delaware, sources of income, place of birth, places of 
former residence, and features of identification, including fingerprints, of the 
registrant ; organizations of which registrant is a member and any other informa- 
tion requested by the State Police which is relevant to the purposes of the 
Statute. 

(c) Each and every officer in the Communist Party residing in the State of 
Delaware and each and every officer of Communist Front Organizations residing 
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in the State of Delaware shall register or cause to be registered said party or 
organization with the State Police. Such registration shall be under oath and 
shall include the name of the organization, the location of its principal office 
and of its offices and meeting places in the State of Delaware; the names, real 
and assumed, of its officers; a financial statement reflecting receipts and dis- 
bursements and by whom and to whom paid; and any other information re- 
quested by the State Police which is relevant to the purposes of this Statute. 

Such registration shall be made within thirty (30) days after the effective 
date of this Statute, and thereafter between the first and fifteenth days of Jan- 
uary in each and every year. 

(d) Failure to register as herein required, or the making of any registration 
which contains any material false statement or omission, shall constitute a felony 
and shall be punishable by a fine of not less than One Thousand Dollars 
($1,000.00), or more than Ten Thousand Dollars ($10,000.00), or by imprison- 
ment of not less than two (2) or more than ten (10) years, or by both. 

Sec. 5. The Attorney General of the State of Delaware, and all law enforce- 
ment officers of this State, shall each be charged with the duty of enforcing the 
provisions of this Statute. 

Sec. 6. If any section, subparagraph, sentence, phrase, part or application 
of this Statute shall be held unconstitutional, such unconstitutionality shall not 
affect the validity of the remaining portions hereof, and the Legislature hereby 
declares that it would have enacted such remaining portions notwithstanding 
any holding of unconstitutionality with respect to any other portions of this 
Statute. 

Sec. 7. This Statute is cumulative of all existing laws and does not repeal any 
such laws. 

Sec. 8. This Act may be cited as the “Delaware Communist Registry Law.” 


Mr. Hocker. The law which we referred to a moment ago, does 
that have a popular title, Captain Lawrence ? 

Captain Lawrence. Yes, sir, it is known as the Delaware Com- 
munist Registry Law. 

Mr. Hocker. And that is the law which the lady has marked 
“Committee Exhibit 6”; is it not ? 

Captain Lawrence. That is correct. 

Mr. Hocker. All right. Now, briefly, that requires the registra- 
tion in the State of Delaware of any person who is defined as a Com- 
munist ; is that not so? 

Captain Lawrence. That is right, sir. 

Mr. Hocker. And the word “Communist” is defined in the act as 
follows: 

Sec. 3. A “Communist” is a person who: 

(a) Is a member of the Communist Party, notwithstanding the fact that he 
may not pay dues to, or hold a card, in said Party ; or 


(b) Knowingly contributes funds or any character of property to the Com- 
munist Party; or 

(c) Commits or advocates the commission of any act reasonably calculated 
to further the overthrow of the Government of the United States of America, 
the Government of the State of Delaware, or the government of any political 
subdivision of either of them, by force or violence; or 

(d) Commits or advocates the commission of any act reasonably calculated 
to further the overthrow of the Government of the United States, the Govern- 
ment of the State of Delaware, or the government of any political subdivision 
of either of them, by unlawful or unconstitutional means, and the substitution 
of a Communist Government or a government intended to be substantially di- 
rected, dominated or controlled by the Union of Soviet Socialist Republics or its 
satellites. 


Ts that the definition in the law ? 
Captain Lawrence. That is correct, sir. 
Mr. Hocker. And how soon after entering the State of Delaware 
must such a person register with the State police? 
Captain Lawrence. Immediately. 
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Mr. Hocker. What happens if he doesn’t register with the State 
of Delaware? 

Captain Lawrence. He is subject to the penalties of this law. 

Mr. Hocker. What are the penalties! 

Captain Lawrence. A fine of not less than $1,000 and not more 
than $10,000, or imprisonment of not less than 2 years or more than 
10 years or both. 

Mr. Hocker. That law also requires the registration in section 4 (a) 
of “each person entering this State who is a Communist or is a member 
of a Communist-front organization,” does it not? 

Captain Lawrence. That is correct. 

Mr. Hocker. Does the same penalty apply to him? 

Captain Lawrence. Yes, sir. 

Mr. Hocker. And section 2 of the act defines a “Communist-front 
organization” for the purposes of the act as “any organization which 
is listed as such by the Attorney General of the United States” 

Captain Lawrence. That is correct. 

Mr. Hocker. Now, do you know what you, as the official who has 
been having the responsibility of this law, do you know what organ- 
izations have been designated as Communist-front organizations by 
the Attorney General of the United States? 

Captain Lawrence. There is a list put out by the Attorney General’s 
Office of the United States, first in a pamphlet form, which has, I 
would judge, in the vicinity of 500 organizations. Periodically there 
are supplementary pamphlets which are issued, claiming changes and 
adding to or taking from the list. 

Mr. Hocker. You say that is put out in pamphlet form? 

Captain Lawrence. Yes, sir. 

Mr. Hocker. Do you get it from the Attorney General? 

Captain Lawrence. Yes, sir. 

Mr. Hocker. Do you apply there for it, or are you on his mailing 
list, or how does that happen ? 

Captain Lawrence. No, we apply for it. We apply for it. 

Mr. Hocker. Do you have any other source for determining those 
organizations? 

Captain Lawrence. No. According to this law, it must be listea 
by the Attorney General of the United States or it is not applicable. 

Mr. Hocker. Do you have the pamphlet here that you referred to? 

Captain Lawrence. No, sir. I have one of the supplementary docu- 
ments that is issued. The pamphlet is in book form, which is in the 
library of our department. 

Mr. Hocker. Do you know whether that pamphlet describes the 
organizations on the list as Communist-front organizations, as the 
statute says? 

Captain Lawrence. To the best of my knowledge, these are broken 
down into totalitarian, Nazi, Communist and civil rights violations, 
as far as organizations are concerned. 

Mr. Hocker. In the administration of this statute, do you include 
as Communist-front organizations those organizations which you have 
described as being broken down into the totalitarian category ? 

Captain Lawrence. Under this statute we would only consider the 
organizations which are considered Communist organizations by the 
Office of the Attorney General of the United States. 

Mr. Hocker. Communist or Communist front ? 
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Captain Lawrence. Or Communist-front organizations. 

Mr. Hocker. How many of those are there; do you know? 

Captain Lawrence. If I told you, sir, I would be guessing. 

Mr. Hocker. Well, you said there were some 500 organizations. 

Captain Lawrence. That is in the pamphlet. I would say in the 
vicinity of 200. 

Mr. Hocker. You don’t have the pamphlet here ? 

Captain Lawrence. No, sir. 

Mr. Hocker. Would you be able to describe it so that we can get 
one ¢ 

Captain Lawrence. It is a paperbound booklet, consisting of ap- 
proximately 60 or 70 pages. It is put out by the United States Gov- 
ernment, coming from the Attorney General’s Office. 

Mr. Hocker. Do you recall or can you give us the approximate date 
of publication? Do you know that? 

Captain Lawrence. The last one, I believe, is dated 1953. 

Mr. Hocker. And your recollection is that that pamphlet contains 
a category called Communist-front organizations ? 

Captain Lawrence. Communist-front organizations, I would say 
“No,” that they come under Communist organizations. Whether they 
have inserted Communist-front organizations and called them Com- 
munist organizations, I don’t know. 

Mr. Hocker. I see. 

Captain Lawrence. But I don’t believe there is any separate listing 
for a Communist-front organization as distinguished from a Commu- 
nist organization. 

Mr. Hocker. Well, of course the statute says that you should in- 
quire whether a fellow is a member of a Communist-front organiza- 
tion ; doesn’t it ? 

Captain Lawrence. Communist or Communist-front organization, 
and if it is on the Attorney General’s list as such, it applies to this law. 

Senator Hennrnos. I take it, Captain Lawrence, that this would 
provide for anybody passing through the State, would it not? 

Captain Lawrence. Yes. 

Senator Hennines. What is the name of the bridge that connects 
over 

Captain Lawrence. The Delaware Memorial Bridge. 

Senator Hennines. You go from Maryland to a strip in Delaware 
and across the bridge and you hit the Jersey Turnpike. 

Captain Lawrence. That is correct. 

Senator Hennincs. Would that include everybody going over that 
bridge ? 

Captain Lawrence. Yes, sir. 

Senator Hennines. How many cars do you have going over that 
bridge, on an average ? 

Captain Lawrence. It would run anywhere from 12,000 to 75,000 
on a weekend. 

Senator Henntnos. That law would include everybody in all of 
those vehicles, either travelers or transients ? 

Captain Lawrence. I would interpret the law to mean just that, 

es, Sir. 
, Senator Hennines. That would be quite a job of enforcement, 
wouldn’t it? 

Captain Lawrence. Yes, it is. 
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Mr. Hocker. This law has been in effect for something over 2 
years; has it, Captain ? 

Captain Lawrence. It was passed on June 12, 1953. 

Senator Hennines. And this is November 1955? 

Captain Lawrence. That is right. 

Mr. Hocker. How many Communists have you caught in this net, 
Captain ? 

Contain Lawrence. This net must be full of holes. We have caught 
none. 

Mr. Hocker. How many members of the Communist-front organ- 
izations have you caught in the net ? 

Captain Lawrence. Not any. 

Mr. Hocker. What effort do you make to determine whether any 
of the people in the 10,000 to 75,000 cars coming across the bay bridge 
may be members of the Communist-front organizations or the Com- 
munist Party ? 

Captain Lawrence. Well, actually, Mr. Hocker, I don’t believe the 
State of Delaware ever would consider having enough men to stop 
every car that is going through the State of Delaware to find out if 
there is a Communist in it. 

Senator Henninos. As they did in the old prohibition days, do you 
make spot checks? Do you stop cars and say “Is there anybody in this 
car who is a member of the Communist Party or Communist-front 
organizations or organizations on the Attorney General’s list?” Have 
you made any effort to enforce this act? 

Captain Lawrence. No, sir. We are like the other 47 States, no 
doubt, with a problem of personnel. With our other activities, it is 
pretty near impossible. However, we do make investigations of per- 
sons who, for example, we know to have at one time or another signed 
a petition placing a Communist Party on the ballot in the State of 
Delaware. We make investigations on people whom we know to sub- 
scribe to the Daily Worker. It is a question of gathering informa- 
tion and keeping that information filed in the event that on some 
particular day we might have enough to go into court and prosecute ¢ 
person under this statute. 

As you no doubt know, it would be a tremendous job to walk into 
a courtroom and legally prove that a person is a Communist. In 
my humble opinion, there no longer are any card-carrying Com- 
munists. They don’t wear buttons. They don’t hold their meetings 
in groups like they did at one time. They have gone underground. 
It is in groups of two’s and three’s. 

In my opinion, again, unless you were able to have someone as an 
undercover agent or inside of the organization to come out with this 
information, it would be a pretty hard article to prove in a legal 
court. 

Senator Hennrnes. Captain, you have thus far made no case and 
presented no case under this section ? 

Captain Lawrence. No, we haven’t. I might add, I have been 
surprised that maybe someone hasn’t tried it to find out its constitu- 
tionality. 

Senator Henninos. Thank you, Captain. 

I want to say I fully appreciate the problems, too, of your limited 
force; the limited number of State police with which you are under- 
taking to enforce this law. 

70836—56——20 
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Captain Lawrence. I would like the committee to understand this: 
that previous to June 12, 1953, the State police, or any police organiza- 
tion in the State of Delaware, did not bother with this type of legis- 
lation or bother with Communists at all. It was taken for granted 
that the FBI, having an office in Wilmington and having men that do 
nothing but that, would take care of this situation, and I firmly 
believe this; that I have listened to 25 or 30 hours of Communist 
instruction and I have read it, I have read articles, and I am satisfied 
that this is not something that you learn or pick up in 6 months or 
ayear. Itisastudy. 

Senator Henninos. It certainly is, I am sure, Captain. 

Has the FBI ever turned over to the State prosecuting authorities 
any individual who might have fallen into this category, to your 
knowledge ? 

Captain Lawrence. No, sir. 

Mr. Hocker. Captain, just so you can understand what we are 
driving at and the reason that you are called here, it has been indi- 
cated by certain persons in the past that the function of the Attorney 
General’s list was merely to serve as advice from one portion of one 
department of the Government to the others, like an attorney advis- 
ing his client. That was the function of the Attorney General’s list. 
What we are trying to determine here is whether the Attorney Gen- 
eral’s list has gone beyond that original purpose and is being used 
by States and municipalities for the purpose of enforcing laws of 
this sort. That is the reason we asked you to come and tell us about it 
and to tell us what use you are making of the list. 

Now, do you make any effort to determine whether persons are 
members of the Communist-front organizations or Communist or- 
ganizations which you say are listed as such in this pamphlet that 
, you described a minute ago? 

Captain Lawrence. No, sir. 

Mr. Hocker. Have you ever asked anybody, or has anybody in 
your department in the last 214 years, roughly, whether he belongs 
to either the Communist Party or to a Communist-front organization ? 

Captain Lawrence. As individuals; no, sir. I would go a little 
further to explain it. 

Mr. Hocker. All right. 

Captain Lawrence. We feel in law-enforcement work, when you 
are asking questions of this type that for security reasons it is neces- 
sary that you know to whom you are talking. 

Mr. Hocker. Well, have you talked to anybody about that? 

Captain Lawrence. Yes, we have talked to individuals that we feel 
we could go and talk to, but not to anyone whom we suspected or 
assumed might be a member of these certain organizations. 

Mr. Hocker. Are there any, so to speak, undercover agents of the 
Delaware State Police, whose job it is to infiltrate, as you suggest was 
the best method of dealing with this problem ? 

Captain Lawrence. No, sir, we have none. 

Mr. Hocker. You said you took about 20 hours of instruction in 
the operation of the Communist Party and Communist-front organi- 
zations, did you ? 

Captain Lawrence. It was 25 or 30 hours in absorbing lectures of 
a person who had formerly been pretty high up in the Communist 
Party, who was now exposing it. 








SECURITY AND CONSTITUTIONAL RIGHTS 303 


Mr. Hocker. Who was that ? 

Captain Lawrence. Louis Budenz. 

Mr. Hocker. And under whose direction was the course of the lec- 
tures conducted ¢ 

Captain Lawrence. I am not sure. I do know that I attended 
it in a Catholic Church in Wilmington. I believe it was sponsored 
by the Knights of Columbus, and I know that three members of our 
department were assigned to attend those lectures and record them for 
the purpose of using the recordings in training school, and we have 
done just that. 

Mr. Hocker. Do I understand as a result of that course, you don’t 
consider now that you are sufficiently educated to ferret out a Coi- 
munist or Communist-front member ¢ 

Captain Lawrence. Yes, sir, I feel that I am not an authority on 
communism, and after listening to lectures for 25 or 30 hours, I may 
be stupid 

Mr. Hocker. I don’t think you are. 

Captain Lawrence (continuing). But I feel I don’t know too much 
more about it now than I did when I went in. 

For example, to have a man tell you that in order to understand 
communism, you must know the Communist line, and then come back 
5 minutes later and say that the Communist line changes from day 
to day, how are you going to know it, or how are you going to keep 
up with it unless that is your particular job and that is all you have 
to do and you can spend all of your time keeping up with what is 
going on from day to day? I think that is impossible. 

Senator Henninos. I would like to observe that you are far from 
stupid, sir, and your difficulty is being encountered even by the 
experts. 

Mr. Hocker. I second what the Senator has said. I think the diffi- 
culty you have encountered is inherent in the law itself, and I don’t 
think Sherlock Holmes himself would find any less difficulty than you 
have found. 

The upshot of it is that the law, insofar as its enforcement is con- 
cerned, in a period of two and a quarter years or two and a third 
years or so, has been virtually not enforced ; isn’t that right? 

Captain Lawrence. From a prosecuting angle. I think it has done 
this. I think that persons that used to come into Delaware, who I 
would class in my own humble opinion as known-Communists, and 
give lectures to certain groups, have not been in the State of Dela- 
ware since this law was enacted. 

Mr. Hocker. They have stayed home, you think? 

Captain Lawrence. Yes, sir. 

Mr. Hocker. Are there any Communists in Delaware, or do you 
know? 

Captain Lawrence. As a matter of fact, I don’t know. I have 
heard the number mentioned, 7; that there are supposed to be 7. I 
would have no way in the world of knowing. If I did, they certainly 
would appear before a court under this law, if I knew they were 
Communists. 

Mr. Hocker. Captain, do you know whether there are any other 
applications filed in the State of Delaware involving the Attorney 
General’s list of organizations? 
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Captain Lawrence. Yes. 

Mr. Hocker. What are they ? 

Captain Lawrence. | know in the Du Pont Co., for example, when 
it gets up into persons working on atomic energy, that there is at- 
tached to their application for a job a list of organizations which they 
must answer the question whether or not they had ever belonged to 


the Communist Party or whether or not they had ever been a Com- 
munist. 


I have one of those with me. 

Mr. Hocker. You have one with you today ? 

Captain Lawrence. Yes, sir. 

Mr. Hocker. Do you happen to know whether that is the stand- 
ard—let me see that form and maybe we won’t mark it. 

Well, that is the standard personnel security form for the Atomic 
Energy Commission. 

Captain Lawrence. It may very well be. That is the only one I 
have seen. 

Mr. Hocker. I thought perhaps you referred to some private form 
set up by the Atomic Energy Commission. 

Now, would you take a look at that form and take a look at those 
organizations, please, Captain. I use that form because you don’t have 
with you here the pamphlet that you referred to a while ago. Can 
you tell me whether there is any way from the list of organizations on 
that form to determine whether any particular organization there is 
either the Communist Party or a Communist-front organization, or 
whether it might be totalitarian, or civil rights? 

Captain Lawrence. Yes. I see some on here that are Communist- 
front organizations, some that are civil rights. 

Mr. Hocker. How do you identify them ? 

Captain Lawrence. Well, I happen to know from an investigation 
conducted not too long ago within our State that the Ku Klux Klan 
is listed under civil rights and not under a Communist organization. 

Mr. Hocker. And who told you that? Did you see that ? 

Captain Lawrence. Is was in a breakdown. It was in the break- 
down, because at the time I was trying to connect it with this particular 
law that was enacted in our State and found out that I couldn’t be- 
cause it did not come under a Communist organization but was in the 
category of civil rights. 

Mr. Hocker. Was this breakdown in the pamphlet that you spoke 
of ? 

Captain Lawrence. No, sir; it wasn’t in that pamphlet. 

Mr. Hocker. What was it in? 

Captain Lawrence. It is in a form that I was able to see in the FBI 
office in Wilmington. 

Mr. Hocker. Well, that is not generally available to the public, is 
it ? 

Captain Lawrence. Not the breakdown. Not the breakdown, I 
means, as far as the civil rights and Communists and totalitarian were 
coneerned. 

Mr. Hocker. You say you saw in the FBI office a breakdown under 
the various categories you mentioned ? 

Captain Lawrence. Yes, sir. 


Mr. Hocker. You don’t have a copy of that breakdown in your 
office ? 
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Captain Lawrence. No, sir. 

Mr. Hocker. Did you copy off from that breakdown the ones that 
were designated as either Communist or Communist-front organiza- 
tions ¢ 

Captain Lawrence. No; I did not, for the simple reason we are only 
3 miles from the FBI office, and information of that type is available 
to me. 

Mr. Hocker. Can you describe the type of publication that the 
breakdown was in? 

Captain Lawrence. They were in single sheets of paper. 

Mr. Hocker. Printed ? 

Captain Lawrence. It wasn’t in a book. 

Mr. Hocker. Printed? 

Captain Lawrence. Typed. 

Mr. Hocker. ‘Typed paper ? 

Captain Lawrence. Yes, sir. 

Mr. Hocker. It was not printed or mimeographed ? 

Captain Lawrence. It could have been. It appears to me at this 
particular time that it was typed. I could have ea mimeographed, 
or it could have been printed, such as this. I recall that it was on single 
sheets of paper. 

Senator Henninos. Thank you very much, Captain Lawrence, for 
coming here and giving us the benefit of your testimony. 

Captain Lawrence. May I be excused from this hearing at this 
time ¢ 

Mr. Hocker. Yes, sir. 

I was going to suggest if you could give me the date of the publica- 
tion of the pamphlet so I could identify it, I can get a copy here. 

Senator Henninos. The Captain will be glad to do that, I am sure. 

Mr. Hocker. Thank you. 

Senator Henninos. At this time the Chair will make an announce- 
ment, as follows: 

At yesterday’s hearings the Chair announced that because of public 
interest as to the identity of the State Department officials who made 
the decision to seize Judge Clark’s passport the subcommittee had sub- 
mitted three questions to Mr. Scott McLeod, which Mr. McLeod 
answered over the telephone, after he left the proceedings at the noon 
recess. The questions and answers have already been reported to the 
press and placed in the record. 

According to some newspaper accounts, there has been an interpreta- 
tion that Mr. McLeod’s answers are not responsive. Now, of course, 
this subcommittee was primarily interested in learning whether Sec- 
retary Dulles, or, in his absence, his deputy, had knowledge of the 
procedure and approved it. Mr. McLeod told the subcommittee that 
the highest officials of the State Department had approved what was 
done. This answer indicates that Secretary Dulles, or in his absence, 
his deputy, approved and also had knowledge of it, since, of course, 
it couldn’t have been approved without his knowing about it. 

Now, the interest of the subcommittee in this subject, I would like 
to make clear, has been satisfied, and we plan no further inquiry into 
the matter, because we are here essentially concerned with principles— 
not individuals—and while the questions put to Mr. McLeod, we be- 
lieve to have been relevant, certainly they are indeed subsidiary and 
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collateral questions—not questions relating to the primary issues of 
these hearings. 

Therefore, we don’t think it is important to make public the names 
of State Department subordinates who may have participated in dis- 
cussions concerning this subject. 

Also, we have no desire to intimidate or harass these Government 
employees. 

We, therefore, have concluded that, while not necessarily accepting 
the determination of the State Department, as expressed by Mr. 
McLeod yesterday, the larger purposes of these hearings would not 
be well served by a diversion from our objectives at this time in a 
pursuit of issues involved in the position assumed by the Department 
of State. 

In leaving the subject, however, I would like to note for the record 
that the subcommittee does not necessarily accept Mr. McLeod’s view 
concerning the propriety or legal obligation to answer more fully the 
questions that were submitted. 

Now, will you call the next witness, Mr. Hocker ? 

Mr. Hocker. Judge Peck, will you please be sworn ? 


TESTIMONY OF JUDGE DAVID W. PECK, PRESIDING JUDGE, 
APPELLATE DIVISION, SUPREME COURT OF NEW YORK 


Senator Hennines. You do solemnly swear that the testimony that 
you are about to give at these hearings will be the truth, the whole 
truth, and nothing but the truth, so help you God. 

Judge Peck. I do. 

Senator Hennines. Thank you, Judge. 

Judge, we appreciate very much your coming here this morning to 
give us the benefit of your testimony. 

Mr. Hocker. You are Judge David W. Peck, and you are the pre- 
siding judge of the Appellate Division, First Department, of New 
York City ? 

Judge Peck. That is right. 

Mr. Hocker. And as such you have the responsibility of administer- 
ing the general affairs of the court of that division, do you not? 

Judge Peck. The court does. The appellate division does, and I 
am the presiding justice. 

Mr. Hocker. All right, sir. You sit in what we call, in Missouri, 
general term, do you, and make your own rules for the conduct of the 
court’s business ? 

Judge Peck. Yes. 

Mr. Hocker. And you preside at those meetings; is that so? 

Judge Peck. Yes. 

Mr. Hocker. The question that we wanted to ask you about, Judge, 
was concerning the notice in the New York Law Journal of last July 1, 
which reads as follows: 

Pursuant to the provisions of section 592 of the Judiciary Law, the Justices 
of the Appellate Division of the Supreme Court of the First and Second Judicial 
Departments, acting jointly, do hereby adopt the following amendment to the 
rules, relating to the jury system in the city of New York: 

“(1) Rule 17, part A. The rule relating to jurors generally is hereby amended 


by adding the following question in line numbered 19 of the questionnaire therein 
contained: Are you or have you ever been a member of or affiliated with any 
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group or organization which advocates or has heretofore advocated the over- 
throw of the United States Government by force? This amendment shall take 
effect immediately. 

That is dated New York, June 13, 1955, and there follows the 
names of the judges in your department, as I understand it, and 
your name David W. Peck, presiding justice, Appellate Division, 
First Judicial Department. 

Now, we wanted to ask you, Judge, what was the court attempting 
to accomplish by that amendment to your rules? 

Judge Peck. We thought it was pertinent information for the 
county clerk to consider in qualifying jurors. 

Mr. Hocker. Pertinent to what inquiry, Judge? 

Judge Peck. Pertinent as to his qualifications to serve as a juror. 

Mr. Hocker. Can you tell us what the statutory qualifications for 
a juror may be in New York? 

Judge Pecx. No, lam sorry, I can’t. 

Mr. Hocker. Do you have in the New York constitution something 
to the effect of the provision in the old Magna Carta that a man is 
entitled to a trial by a jury of his peers? 

Judge Peck. Yes. 

Mr. Hocker. And did you consider, in adopting this rule, that the 
exclusion of jurors of the type indicated in the section might deprive 
someone of trial by a jury of his peers? 

Judge Peck. I wouldn’t have supposed it was a constitutional right 
to have on the jury somebody who believes in the overthrow of the 
Government of the United States by force, no. 

Mr. Hocker. That isn’t what the rule says, Judge, as I read it. 
The rule says— 

Are you or have you ever been a member or affiliated with any group or organiza- 


tion which advocates or has heretofore advocated the overthrow of the United 
States Government by force? 


That would include someone who had been a member of an organi- 
zation which advocated, irrespective of whether the prospective juror 
even knew of such advocacy, and irrespective of whether he himself 
was an advocate ; would it not ? 

Judge Peck. Well, as I explained to you in the memorandum that 
I sent you, at your request, that is purely informational. What might 
be done in qualifying or not qualifying a juror would depend upon 
his answers not only to that question but to other questions, if he 
happened to answer it yes. . 

There is nothing absolute or automatic about any disqualification. 
It is purely informational. If answered yes, it would lead one to 
address other queries to the prospective juror to ascertain whether he 
still was a member of such an organization, how he happened to join 
it in the first instance, what he knew about it, whether he had with- 
drawn from it, and the circumstances of his withdrawal, what he 
knew about it, what was his part and extent of his participation in it. 

Mr. Hocker. Who asks those questions, Judge? 

Judge Peck. The county clerk. 

Mr. Hocker. Is he subject to any control by the court as to the 
nature of that inquiry ? 

Judge Peck. Well, he is subject to control in the sense that if 
anybody lodged any complaint with the court that he was badgering 
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them or that he was acting as they regarded improperly, we would 
look into the matter. I have heard no complaints on the subject. 

Mr. Hocker. If a prospective juror was excluded as a result of 
such an inquiry by the county clerk, in the normal course of events 
the court itself would never hear about it ; would it ? 

Judge Peck. Not unless whoever was excluded or somebody else 
complained about it. 

Mr. Hocker. Well, if the jurors in New York State are anything 
like the jurors in Missouri, they are glad to be excluded on any 
grounds; aren’t they, Judge ? 

Judge Peck. That is right, too many. 

Mr. Hocker. So that there are not likely to be any complaints from 
a juror himself; is there ? 

Judge Peck. I would think that a person excluded on that ground 
might complain if he felt he was unjustly excluded, yes. 

Mr. Hocker. Well, do you know whether the county clerk tells 
him the grounds on which he is excluded? Is that customary? 

Judge Peck. I don’t know. 

Senator Henntnas. Do I understand, Mr. Hocker, that your ques- 
tion is directed to the possibility that the person so excluded might 
not be aware that he is excluded or, if so aware, not aware of the 
grounds upon which he is excluded ? 

Mr. Hocker. That isthe purpose of the query. 

Senator Henninos. If that were the case, there would be very 
little opportunity for him to complain, I should think. 

Judge Peck. I would imagine that anybody excluded upon this 
ground would know the gr ound upon which he was excluded. 

Mr. Hocker. Why do you say that, Judge? 

Judge Peck. Well, I think that would be the focal point. If 
there was nothing else to raise any question about him and he an- 
swered this question, yes, that he had been or was a member of a 
group which advocated the overthrow of the Government by force, 
and he was asked a series of other questions relating to that subject 
and he ended up by being excluded, I would think it would be a fair 
inference in his case that was the ground upon which he was ex- 
cluded, or at least would be sufficient for him to raise the question 
later with the court if he desired to do so. 

Mr. Hocker. The purpose of our proceedings here today, Judge 
Peck, is to determine whether the Attorney General’s list is merely 
advice of one branch of the executive department to the others and 
carries no firm weight, or whether it has been used outside, not only 
for that purpose, but as a categorical basis for denial of employment 
by the Federal Government, and whether it has been used in other 
ways to interfere with the normal occupations and pursuits of persons 
out of Federal Government. 

You sat here this morning and heard some testimony on other in- 
stances in which the Attorney General’s list was employed. Since 
this language does not identify the organizations in any other way, 
except to state categorically affiliated with any group or organiza- 
tion which advocates or has heretofore advocated the overthrow of the 
United States Government by force, I wonder by what means the 
court, the appellate division, in your department, seeks to determine 
what organizations fall within the wording of this question. 
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Judge Peck. We don’t have any list. This question has nothing to 
do with the Attorney General’s list. The Attorney General’s list has 
never been considered in the matter. 

As I have advised you, the county clerk doesn’t have a copy of the 
Attorney General’s list. No list is handed to a prospective juror. 
The question is just the way it is. Unless a man answers it “yes,’ 
that Is the end of it. If he answers it “yes,” that means that he is 
conscious of the fact that he belongs or ‘has belonged to some such 
organization, and that leads to further questioning, as I have indi- 
cated to you, but no list is involved and we have no list in mind, and 
we have never used any list. 

Mr. Hocker. Well, if I understand you correctly, you not only take 
the witness’ w ord for the fact of whether he belongs to the organiza- 
tion—the juror’s word—but you also take the juror’s own appraisal 
as to whether the organization did advocate the overthrow of the 
United States Government; is that true ? 

Judge Peck. In our legal vernacular, it speaks for itself. That is 
the question, and it is up to the prospective juror to answer it. He is 
the one who knows his associations and what he knows about his asso- 
ciations, and if he is conscious of the fact that he belongs to such an 
organization or group as is described there in the questionnaire. 

Mr. Hocker. Or used to? 

Judge Peck. Or used to. He is supposed to answer it yes, and if 
not, no. If he answers it “no,” that is the end of it. If he answers 
“ves,” you go on. 

Mr. Hocker. Asa matter of practice, do you know whether anybody 
in the—what would that be?—5 months since this rule has been in 
effect, has anybody answered that question “yes” ? 

Judge Peck. Yes. 

Mr. Hocker. How many ? 

Judge Peck. I don’t know. 

Mr. Hocker. You don’t know ? 

Judge Peck. No. 

Mr. Hocker. What determination was made in those cases, do you 
know ? 

Judge Peck. Well, I don’t know that, either. I asked the county 
clerk if he had any statistics. He said he did not. I only know what 
I reported to you in my memorandum as to what his procedure was, 
which is, as I have indicated, if a prospective juror answered the 
question “yes,” it would be to inquire from him what organization 
or group he had in mind, when he joined it, what he knew about it, 
what the extent of his participation in it was, whether he subsequently 
withdrew from it, and the circumstances; and if the answers indicated 
that this was a man who did not have sympathy with any organiza- 
tion which advocated the overthrow of the Government by force, he 
would be qualified asa juror. Ifthe answers to the questions indicated 
that he was in sympathy with'such an organization, he would not be 
qualified. 

Mr. Hocker. Now, Judge, I assume that you will agree that a Com- 
munist would never answer such a question “yes,” would he? 

Judge Peck. Well, I don’t know. 

Senator Henninos. Mr. Hocker, if you will bear with me just a 
moment, I have not had the advantage of seeing either the memo- 
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randum to which the judge refers or any of this correspondence, nor 
have I seen this before, that is, the notice appearing in the New York 
Journal of July 1, 1955. Now, do I understand that this question is 
asked, Judge Peck, at the time the summons for jury service is de- 
livered to the prospective juror ¢ 

Judge Prox. It is in connection with what we call a qualification 
for a member of the big jury panel. 

Senator Hennines. Yes, 1 understand. 

Judge Peck. Anybody who is about to be called to qualify is iu- 
vited by summons to go down to the office of the county clerk to qualify. 
At that time, he is handed this questionnaire and fills it out. 

Senator Hennines. Thank you, Judge. 

I understand after he receives his summons, then he goes to the 
clerk’s office, and in pursuance of his qualification he is asked this ques- 
tion ? 

Judge Pecx. That is right. : 

Mr. Hocker. Just one other question, Judge. What happens with 
respect to a juror’s qualification if he says “I don’t want to answer that 
question, and I don’t have to under the constitution of New York and 
the Constitution of the United States” ? 

Judge Peck. I don’t know whether there have been any such cases. 
If you want me to assume what would happen, I assume if he refused 
to answer the question, he would not be qualified. 

Mr. Hocker. You would assume he would not be qualified ? 

Judge Peck. Yes. 

Mr. Hocker. One of the questions on your questionnaire, Judge, 
reads as follows: 

Question 23. By law, the failure of a defendant in a criminal case to testify 
is not considered any evidence of his guilt. 


Does that appear in your questionnaire ? 

Judge Peck. I don’t know. You have the questionnaire there. 

Mr. Hocker. You don’t have any doubt about it, do you ¢ 

Judge Peck. No; if you have read it from there, of course, I have 
no doubt. ° 

Mr. Hocker. By law, the failure of a defendant in a criminal case 
to testify is not evidence of his guilt. If I understand your assump- 
tion, the refusal of a juror to answer this question would be considered 
evidence of his disqualification ? 

Judge Peck. I don’t see any connection between the two conceptions 
which you are apparently trying to link up. 

Senator Hennines. It wouldn’t be evidence of his disqualification. 
It would disqualify him, wouldn’t it ? 

Mr. Hocker. That is what he said. 

Senator Henninos. So I understood. 

Judge Peck, I have been advised that you were put to considerable 
inconvenience in coming here this morning. The chairman wants 
to say to you that I regret very much that that was necessary. The 
agenda had been set up and we considered the matter thoroughly and 
it developed that in terms of an orderly proceeding your appearance 
here was required. 

Judge Peck. I have great respect for the committee, and needless 
to say I am glad to respond to its subpena. I had transmitted to the 
committee in memorandum form all that I could possibly say on this 
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subject, which is what I have said today, and I had hoped that that 
would be sufficient, but you didn’t think so. So I am here. I am 
satisfied. 
Senator Henninos. Thank you, Judge. Thank you very much. 
Mr. Hocker. Is Mr. Albert F. Jordan in the room, the Superin- 
tendent of Insurance for the District of Columbia ¢ 


TESTIMONY OF ALBERT F. JORDAN, SUPERINTENDENT OF 
INSURANCE FOR THE DISTRICT OF COLUMBIA 


Senator Hennings. You do solemniy swear that the testimony you 
are about to give will be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Jorpan. I do. 

Mr. Hocker. Will you give us your full name, please, Mr. Jordan ? 

Mr. Jorpan. Iam Albert F. J olan 

Mr. Hocker. And you are the Superintendent of Insurance for the 
District of Columbia, Mr. Jordan? 

Mr. Jorpan. I am, sir. 

Mr. Hocker. And with you is the Corporation Counsel, is it? 

Mr. Jorpan. Mr. Milton D. Korman, who is the Assistant Corpo- 
ration Counsel of the government of the District of Columbia. 

Mr. Hocker. We are very glad that you brought Mr. Korman along 
with you, because some of these questions may require a legal inter- 
pretation, and you are perfectly welcome to confer with him, if you 
care to. 

Mr. Jorpan. Thank you. 

Mr. Hocker. As the Superintendent of Insurance, Mr. Jordan, un- 
der the law is it your duty to license agency brokers within the Dis- 
trict who solicit and sell various types of insurance ? 

Mr. Jorpan. Yes, sir; that is true. 

Mr. Hocker. Can you give us the wording of the statute which de- 
fines how you shall do that? 

Mr. Jorpan. Section 35, 1336 of the District of Columbia Code, 
1951 edition. 

Mr. Hocker. Say that a little louder, if you please. 

Mr. Jorpan. Section 35, 1336 of the District of Columbia Code, 
1951 edition, which sets forth the provisions having to do with the 
licensing of agents. Shall I read this section? 

Mr. Hocker. Read so much of it as to tell us what type of persons 
shall be licensed. 

Mr. Jorpan. It requires that any person desiring to engage in the 
business in the District of Columbia as an agent or in certain other 
categories shall, before engaging in such business, secure from the 
Superintendent a license authorizing him to engage in such business. 

Then it says the person to whom the license may be issued shall file 
sworn answers to suc h interrogatories as the Superintendent may re- 
quire on forms furnished by the Superintendent. 

It then goes on to provide that the company, or its principal for 
whom he proposes to act, shall do certain things. 

Then there is a provision that the license shall be issued when the 
Superintendent is satisfied that the person to be licensed is competent 
and trustworthy, and he intends to act in good faith in the capacity in- 
volved by the license, that he has a good business reputation, and that 
he is worthy of a license. 
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Mr. Hocker. Read that again; that he is competent and trust- 
worthy. That he has a good reputation, is that mentioned ? 

Mr. Jorpan. Suppose I read the whole thing. 

Mr. Hocker. This Superintendent is satisfied that the person is 
competent 

Mr. Jorpan. Competent and trustworthy, that he intends to act 
in good faith, that he has a good business reputation, and that he is 
worthy of a license. 


That is to say, the license is issued when the Superintendent is satis- 
fied on those points. 

Mr. Hocker. Now, competent means that he knows about the in- 
surance business, does it? Is that what competent means? 

Mr. Jorpan. I think that is the primary meaning of it; yes, sir. 

Mr. Hocker. And trustworthy means that he is not going to em- 
bezzle either the policyholders or the company’s funds; does it not? 

Mr. Jorpan. No, sir; I think it probably has a broader meaning 
than that. 

Mr.Hockxer. What do you consider that the word “trustworthy” 
means ¢ 

Mr. Jorpan. Well, we recently had a case in court where the judge 
remarked from the bench that a man’s carelessness might reflect on 
his trustworthiness. 

Mr. Hocker. His carelessness. 

Mr. Jorpan. Yes. 

Mr. Hocker. Now, what do you consider that the good reputation 
portion of that clause means, as you apply that statute ? 

Mr. Jorpan. Well, answering that extemporaneously, sir, I think 
I would take the accepted meaning in the community. If persons of 
good repute say that they consider him to be a person of good reputa- 
tion, I think I would accept that without digging deeper into it. I 
have no particular definition of it. 

Mr. Hocker. All right. 

Now, as I understand it, Superintendent, you have two forms of 
application for license, one for life insurance and the other for cas- 
ualty. 

Mr. Jorpan. That is substantially correct. 

Mr. Hocker. I have just given the reporter for marking the blue 
form, which I take it is the application form as a life insurance broker 
or agent. 

Mr. Jorpan. That is true, sir. 

Mr. Hocker. Wait a moment while the reporter marks it “Commit- 
tee Exhibit 7.” 

(The aforementioned document was marked “Committee Exhibit 
No. 7,” and is as follows :) 





CoMMITTEE Exuistt No. 7 
DISTRICT OF COLUMBIA DEPARTMENT OF INSURANCE 
APPLICATION FOR LICENSE UNDER THE LIFE INSURANCE ACT 


For the License Year Ending April 30, 19— 


To the Superintendent of Insurance of the District of Columbia: 


The undersigned hereby makes application for license as (indicate by X type of 
license desired) : 
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e 


General Agent C) Solicitor 1 Broker () 


and for that purpose submits the following answers to the questions contained 
herein : 


1. Name of Applicant 
. Business Address 


. Residence Address 

i gs ce esesies es ascecniesansisnoesaveveseamaasurenetasenmeeneit = 

. If you do not intend to devote your time wholly to soliciting life insurance, 
is this application made for the purpose of writing insurance on your own 
life, the life of a relative, an employer, an associate in business, or any 
other individual risk? 

. Has any insurance department at any time suspended, canceled, or revoked 
any license issued to you, or refused to issue or renew any such license, or 
has any insurance company ever canceled any contract of employment or 
any appointment of, or a license to you as its agent, or has any other public 
official or court at any time suspended, canceled, or revoked any license or 
authority of any kind issued to you to pursue any trade, calling, or pro- 
fession, or refused to issue or renew any such license or authority? If so, 
when, and the reason for such action. (This question must be answered 
in detail. ) Sa socieies 

. Exclusive of minor traffic violations, have you ever been charged, convic ted, 
or arrested for any offense against the laws of the District of C olumbia, 
ee .c.wwepuh wrapmianecietunrprmabinueeneninenaninion 

&. Are you now indebted to any insurance company, agent, or broker for over- 
due collected insurance premiums? If so, state the name of the claimant, 
the nature of the claim, and your defense thereto 

. What insurance companies and agencies have you represented? Give dates 
and places by cities and states 

(a) Are you now or have you ever been a member of the Communist party y 
or any other organization having as an objective the altering of the form 
of government of the United States by unconstitutional means? _.._______ 

(b) Are you now or have you ever been a member of any organization which 
is included on the subversive list of the Attorney General of the United 
States? pbbded sa 

(c) Have you ever refused on constitutional grounds to give testimony be fore 
any court, grand jury, or other duly authorized tribunal? 


Make Check Payable to Collector of Taxes, D.C. 


11. Did you personally fill out this application? _....-..-.._..__--______________ 
12. Are you familiar with the life insurance laws of the District of Columbia and 
with the provisions of the contracts which you will negotiate if the license 
hereby applied for is issued to you? 
The foregoing statements and answers are true to the best of my informa- 
tion, knowledge, and belief. 
Sworn and subscribed to before me this 


(Notary Public) 
Biv commisememmivee ooo ek ee 


ENDORSEMENT OF COMPANY REPRESENTATIVE AUTHORIZED TO APPOINT GENERAL 
AGENTS OR SOLICITORS 


I hereby certify (a) that I have investigated the character, record, and busi- 
ness standing of the applicant named herein, who is personally known to me, and 
have also examined this application which he personally filled out; (b) that he 
has been appointed to act in the capacity involved by the license hereby applied 
for; (c) that I have satisfied myself that he is trustworthy and qualified to act in 
that capacity and will so hold himself out in good faith. 


(Name of company) (Title of such representative) 


{Applicants for broker’s license must have the following endorsements filled out 
by citizens of the District of Columbia.) 
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THREE ENDORSEMENTS REQUIRED 


We, the undersigned, residents of the District of Columbia, are personally 
acquainted with the applicant, and believe him to be a man of good business 
standing and integrity, and hereby endorse him as one having experience and 
sufficient knowledge of life underwriting, and worthy of having an insurance 
broker’s license. 


(Address) 


Mr. Hocker. Turning to that form and to question 10 of the form, 
Superintendent, would you read the 3 questions that are listed under 
question 10? 

Mr. Jorpan (reading) : 

(a) Are you now or have you ever been a member of the Communist Party or 
any other organization having as an objective the altering of the form of govern- 
ment of the United States by unconstitutional means? 

(bv) Are you now or have you ever been a member of any organization which is 
included on the subversive list of the Attorney General of the United States? 

(c) Have you ever refused on constitutional grounds to give testimony before 
any court, grand jury, or other duly authorized tribunal? 

Mr. Hocker. Now, this is a question which you require to be an- 
swered by anyone applying for a license as a life insurance broker or 
agent ? 

Mr. Jorpan. Yes, in the original application. 

Mr. Hocker. What do you mean by that? 

Mr. Jorpan. I mean that the same person, if he receives a license, 
wouldn’t necessarily be required to fill the same form out the next year. 

Mr. Hocker. I see, but if he is in his first application, he must fill 
out this form. 

Mr. Jorpan. Yes, sir. 

Mr. Hocker. How long has this question been in the form? 

Mr. Jorpan. ‘That was revised in December 1953. It has been in use 
since that time. If you will note in the lower left-hand corner of the 
form, there is a notation to that effect. 

Mr. Hocker. This question was put in in December 1953 ? 

Mr. Jorpan. The entire form was revised in 1953, and that question 
for the first time appeared in the form then. 

Mr. Hocker. December 1953 ? 

Mr. Jorpan. Yes, sir. 

Mr. Hocker. How long has the District of Columbia had a licensing 
law for insurance agency brokers ? 

Mr. Jorpan. I can’t answer that, sir. This particular law, I believe, 
was enacted in 1940. 

Mr. Hocker. 1940. 

Mr. Jorpan. Yes, sir. 

Mr. Hocker. How long have you been superintendent of insurance? 

Mr. Jorpan. Since 1939. 

Mr. Hocker. Since 1939. And in December of 1953 or before De- 
cember of 1953, had you had any difficulty from persons who had 
licenses as brokers or agents on account of their being members of an 
organization on the Attorney General’s list ? 

Mr. Jorpan. No, sir; I had not. 

Mr. Hocker. What was it then after—that would have been, 14 years: 
of successful operation without asking this question and no trouble 
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arising of this sort during the entire Second World War, was it not— 
what was it that brought you suddenly in December of 1953 to the 
conclusion that you should ask those questions of applicants for an 
insurance license ? 

Mr. Jorpan. Well, this wasn’t a sudden conclusion, sir. There was 
need, apparent need, for some time prior to December 1953 for the 
revision of this and other forms in the department. You will note that 
this question is merely one of a number of questions on the form. 
Some of them, I believe, were new. Others were changed editorially. 

Mr. Hocker. That isn’t quite what I meant. I am not concerned 
with the change of the form in other respects. 

You said that the first time this question appeared was in December 
of 1953. You also said, if I understand you correctly, that you had 
never had any trouble in the operation of the Superintendent’s office 
with respect to having subversives or Communists or persons who de- 
clined to testify prior to December 3. There had becn no cause for 
concern on that account, is that true ? 

Mr. Jorpan. That is true, sir. 

Mr. Hocker. Then what was it in December of 1953 that caused you, 
in the revision of the form, to add this question ? 

Mr. Jorpan. Well, it occurred to me, sir, that in view of the rather 
sweeping and broad authority in the first part of the section, and 
the very broad responsibility imposed by that authority, that I should 
at least inquire as to the activities and habits of an applicant in several 
directions, including this. 

Now, we had no trouble with Communists before that date, and as 
a matter of fact, we have had no trouble with them since that date. 

Mr. Hocker. Well, the question that I have difficulty in understand- 
ing, Superintendent, is why, if you had no trouble before that _— 
over a period of 14 years, why did you think at that time that it wa 
necessary to inquire into membership in so-called subversive list or- 
ganizations ? 

Mr. Jorpan. I am not sure it was necessary, sir. I considered it 
advisable. It seemed to me, and I may have been wrong about it, 
that I would be derelict:in my duty if I completely ignored the possi- 
bility that a person answering “yes” to these questions might be an 
improper person to receive a license. He might be such a person who 
would not “act in good faith.” He might not be “worthy of a license,” 
I don’t know, but I felt that I should not completely ignore the whole 
subject. 

Senator Henntnos. Now, Mr. Counsel, may I ask a question at that 
point? May I ask two questions? 

I assume that the evidence that we have been hearing today is for the 
purpose, generally speaking, of establishing a foundation; tor to put 
it another way, to show the universality, if not the current applica- 
bility, of the Attorney General’s list in fields not relating directly to 
governmental responsibilities or national security, governmental re- 
sponsibilities insofar as they relate to national security, and thereafter 
to follow this up by undertaking to get into the subject matter of the 
list itself, by inquiring as to how and why certain organizations appear 
upon that list and what the meaning of the list is in terms of its 
impact upon various phases of American life. Isthat a fair summary? 

Mr. Hocker. I think so. 





316 SECURITY AND CONSTITUTIONAL RIGHTS 


Senator Henntnos. I just didn’t want Mr. Jordan or others to have 
the impression or to feel that this committee is bringing him up here to 
pillory him. 

Mr. Jorpan. Iam very happy to cooperate. 

Senator Henninos. This is purely objective, to inquire as to how 
this list is being used, where it is being applied. 

Mr. Jorpan. I think it might be helpful to the committee if I point 
out that people in the insurance business are in a different category 
from people in other kinds of business. They act in positions of trust. 
The public interest is very vitally affected by the operations of these 
people. That is the reason, I am confident, that Congress enacted this 
section of the law that set up the Superintendent of Insurance to stand 
between insurance people, who may or may not be bad, and the general] 
public, because insurance is a very complex undertaking. 

So it starts off by saying, in effect, “The super intendent of insurance 
shall have authority to ask such questions as he may deem pertinent,’ 
and certainly since he is given that authority, he would be right hard 
pressed to explain why he has not used it in any area where he might, 
by the exercise of ordinary vigilance, detect persons who are improper, 
who would not act in good faith, and who do not have good reputa- 
tions, and so forth. 

Senator Hennines. Have any of your applicants ever answered in 

the affirmative any of the questions under your question No. 10 (a) 
(6) and (c), the questions inquiring (a) as to membership in the Com- 
munist Party or other organizations having as an objective the alter- 
ing of the Government “of the United States by unconstitutional 
means; 
(bd) Are you now or have you ever been a member of any organization which is 
included on the subversive list of the Attorney General of the United States; (c) 
Have you ever refused on constitutional grounds to give testimony before any 
court, grand jury, or other duly authorized tribunal? 

Have any of your applicants ever answered any of those questions in 
the affirmative ¢ 

Mr. Jorpan. To my knowledge, nobody has ever answered affirma- 
tively to 10 (a) or to 10 (c). We have had perhaps half a dozen people 
who have answered affirmatively to 10 (0). 

Senator Hennrnos. That is the question relating to membership in 
any organization on the Attorney General’s list ? 

Mr. Jorpan. Yes, sir. 

Senator HenniNcs. Excuse me, Mr. Hocker. I just wanted to 
clarify that in my own mind. 

Mr. Hocker. Were those half a dozen people actually given a license, 
or were only some of them given it ? 

Mr. Jonpan. Some of them were. 

Mr. Hocker. How many of them were denied a:license? 

Mr. Jorpan. None of them were denied licenses. It is my recollec- 
tion that in several cases, during the investigation, the applications 
were withdrawn by the principal. 

Mr. Hocker. By the principal? Who do you mean, the applicant 
himself ? 

Mr. Jorpan. No, by the person or company for whom he proposed 
to act. 
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Mr. Hocker. That is what I was getting at. Asa matter of practical 
operation, the application is made on behalf of the agent or broker 
by the insurance company involved; isn’t it? 

Mr. Jorpan. No, sir; that is not precisely correct. The principal 
appoints this person. You see, no one can be an agent solely on his 
own initiative. He has to have some principal desiring his appoint- 
ment. So the two things are done simultaneously; that is to say, a 
company wishing to appoint an agent fills out what is known as an ap- 
pointment blank, and that is accompanied by the personal application 
of the person who proposes to act in that capacity. 

Mr. Hocker. Now, if I understand correctly, it is the principal who 
then terminated his application for permission for the agent to act as 
his agent ? 

Mr. Jorpan. In those cases to which I refer, that is true, sir. 

Mr. Hocker. Did that result in your having advised the insurance 
company that this man had answered that he bad been a member of 
an organization listed on the Attorney General’s list ? 

Mr. Jorpan. Not precisely, sir. It followed. I can’t say it “re- 
sulted.” It followed my inquiry to the proposed principal as to 
whether they knew of this question, and whether, knowing that, they 
still wanted the appointment to go through. 

Mr. Hocker. I see. Then in all of the cases where the license was 
not granted, if I understand you correctly, and where one of these 
questions was answered affirmatively, you notified the insurance com- 
pany that it had been answered affirmatively and inquired whether 
under those circumstances the principal still wanted the application 
to go through ? 

Mr. Jorpan. Yes, sir. Not just in those cases, though, but in the 
case of all applicants, including those which were later issued. 


Mr. Hocker. I understand. We are talking now about this ques- 
tion 10. 


Mr. Jorpan. So am I, sir. 

I am not sure you understood that we made that inquiry in the case 
of all of these applicants, including those who later were issued a 
license. 

Mr. Hocker. In some of the cases the insurance companies said well, 
go ahead and issue the license, or at least we would like to have it 
issued. 

Mr. Jorpan. The principal did, sir. I am not sure in those cases 
it was a company as distinguished from the agent desiring the appoint- 
ment of a solicitor. In any event, the principal said that he wished 
the license. 

Mr. Hocker. But at least in some of the cases the company or 
agency involved said that we don’t want the agent on our force, is that 
correct ? 

Mr. Jorpan. They said that they did not know of that, and I am 
speaking from memory. 

Mr. Hocker. Yes; I know. 

Mr. Jorpan. They did not know of that and did not desire ‘heir 
appointment. 

Mr. Hocker. So that it resulted in the fact that this proposed agent 
was not employed? 

Mr. Jorpan. It became a moot question as far as I was concerned. 
There was nothing for me to do. 
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Mr. Hocker. How many cases were there of that sort, Mr. Jordan? 
How many cases of that sort were there; when the information was 
tranmitted to the principal, the principal said that they didn’t want 
to employ the man and withdrew the application ? 

Mr. Jorpan. Two or three. 

Mr. Hocker. Twoor three. 

Mr. Jorpan. Yes, sir. 

Mr. Hocker. Now, of course, as the Superintendent of Insurance 
in the District of Columbia, you have supervision over insurance com- 
panies, too; do you not? 

Mr. Jorpan. That is true, sir. 

Mr. Hocker. In other words, you have the same, not the same regu- 
latory powers, but you do have some regulatory powers with respect 
to companies themselves and agencies; don’t you ? 

Mr. Jorpan. That is true, sir. 

Mr. Hocker. You must see that they conform to the law? 

Mr. Jorpan. Yes, sir. 

Mr. Hocker. And that would include the principals, necessarily, 
who, when notified by you that the question had been answered af- 
firmatively in one respect, said that he didn’t want him as an agent, 
would it not ? 

Mr. Jorpan. That is true, sir. 

I think maybe I should refer you to the fact that the law under 
which this license is or is not issued requires the company to make 
a certification that it knows this person—that he is “personally 
known” to the person making the certification. So it is not an idle 
inquiry on my part. It is in connection with a certification that they 
have made to me. 

Mr. Hocker. I appreciate that. 

Now, have you made any effort on your own to evaluate the sig- 
nificance of being a member of one of the organizations on the 
subversive list, as you call it, in the application ? 

Mr. Jorpan. Yes, sir; I have. 

Mr. Hocker. What do you do, for example, with respect to the 
Washington Book Shop? Do you know what the Washington Book 
Shop was? 

Mr. Jorpan. I think so; yes, sir. 

Mr. Hocker. It was, as I understand it, a bookstore which sold on 
a cooperative basis, requiring a dollar or something like that member- 
ship, entitling you to five books ? 

Mr. Jorpan. Yes, sir. 

Mr. Hocker. And it came under the control of Communists or 
Communist sympathizers, is that not right ? 

Mr. Jorpan. I have heard that is true, sir. 

Mr. Hocker. And it was listed on the Attorney General’s list, is 
that not right? 

Mr. Jorpan. I assume it was. There was quite a bit about it in 
the newspapers. 

Mr. Hocker. Do you remember whether any of the persons as to 
whom you reported to the principal that he had said he was a member 
of an organization on the Attorney General’s list had indicated that 
he was a member of the Washington Book Shop ? 

Mr. Jorpan. I recall one applicant who said that ke had at one 
time been a member of the bookshop. As a matter of fact, he said 
that he had been a member of three subversive organizations. 
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Mr. Hocker. Three subversive organizations, or at least those on 
the list of subversive organizations ? 
Mr. Jorpan. Well, he answered this question affirmatively and said 
there were three, and he listed them. I remember the bookshop as 
being one of them. I don’t remember what the other two were. 

Mr. Hocker. Did you consider that membership in the bookshop— 
was that one of the ones that you reported to the agency, the 
principal? 

Mr. Jorvan. This particular man was applying as a broker, and 
as a matter of law, a broker has no principal. So I was on my own as 
to that applicant. 

Mr. Hocker. Now, with respect to question 10 (c), I understand 
you to say that no one has yet answered affirmatively that he has re- 
fused to testify before any court, grand jury, or other duly author- 
ized tribunal ? 

Mr. Jorpan. That is true, sir. 

Mr. Hocker. No one has. Do you consider that to refuse to an- 
swer on constitutional grounds throws some light on the trustworthi- 
ness of an applicant, Mr. Jordan? 

Mr. Jorpan. I think it very well may, sir. 

Senator Henninos. Thank you very much, Mr. Jordan, for coming 
here and giving us the benefit of your testimony. 

Mr. Hocker. I appreciate it, too, Mr. Jordan. 

Senator Henninos. The committee will stand in recess until 2 
o’clock this afternoon. 

(Whereupon, at 12:50 p. m., the committee recessed to reconvene 
at 2 p. m., of the same day.) 


AFTERNOON SESSION 





Senator Henninos. The committee will please be in order. 
Are you ready, Mr. Hocker? 
Mr. Hocker. Mayor Church, will you come up, please ? 
Senator Hennineos. Do you solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 
Mr. Cuurcu. I do. 


TESTIMONY OF STANLEY W. CHURCH, MAYOR, 
NEW ROCHELLE, N. Y. 


Senator Hennines. Mayor Church, on behalf of the subcommittee 
conducting this inquiry I am very happy to welcome you here today. 
We appreciate your coming to give us the benefit of your testimony. 

Mr. Cuurcn. Thank you very much. I am delighted to appear. 

Mr. Hocker. Mayor Church, would you please state your name? 

Mr. Cuurcn. Stanley W. Church. 

Mr. Hocker. Where do you live, Mr. Church? 

Mr. Cuurcu. I live at the Wykagyl Gardens, New Rochelle, N. Y. 

Mr. Hocker. New Rochelle is a city in the State of New York? 

Mr. Cuourcn. It is, yes. 

Mr. Hocker. And it does adopt ordinances, is that not so? 

Mr. Cuurcu. That is correct. 

Mr. Hocker. For the government of the municipality ? 

Mr. Cuurcu. Correct. 

Mr. Hocker. How long have you been mayor, Mr. Church? 
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Mr. Cuurcu. I am finishing my 16th year as mayor of New 
Rochelle. 


Mr. Hocker. You must have been elected as a very young man. 

Mr. Cuurcu. Thank you. 

Mr. Hocker. Now, according to the information which was given 
us this morning, Mayor Church, the city of New Rochelle on Septem- 
ber 18, 1950, adopted an ordinance with respect to subversive organ- 
izations. Is that correct? 

Mr. Cuurcu. That is correct. 


Mr. Hocker. Do you have a copy of the ordinance here ¢ : 
Mr. Cuurcu. Yes, sir; I do. 


Mr. Hocker. I wonder if you w ould ask the court reporter to mark 
it as committee exhibit 7A. 


Mr. Cuurcnu. Yes, sir. 

Will you kindly mark this as exhibit 7A? 

(The document referred to was marked committee exhibit No. 7A 
and is as follows:) 


COMMITTEE ExHIBIT No. 7A 


The following ordinance was moved by Mayor Church, and seconded by Coun- 
cilman Girardi. 

Mayor Church ruled that the ordinance as an emergency measure may be 
adapted by a vote of those present, and take effect immediately. 

Councilman Girardi moved that the unanimous consent of those present be 
given to the adoption of the ordinance at this meeting. Motion seconded by 
Councilman Campbell and the roll being called it showed the following vote: 

Yeas: Church, Campbell, Girardi, Vergara. 

Nays: None. 

The roll being called on the ordinance, it showed the following vote: 

Yeas: Chuch, Campbell, Girardi, Vergara. 

Nays: None. 


ORDINANCE REQUIRING REGISTRATION OF MEMBERS OF COMMUNIST ORGANIZATIONS 
WITH THE CHIEF OF POLICE 


Whereas there exists a worldwide revolutionary movement sponsored by 
Communist government and members of Communist organizations whose purpose 
it is, by any means deemed necessary, to establish and perpetuate a totalitarian 
Communist dictatorship based upon force and power, rather than upon law, in 
all of the countries of the world, including the United States, even though it be 
against the consent of the majority of the people of such countries, and 

Whereas pursuant to the objectives of the world communism movement in 
numerous foreign countries the legally constituted governments have been over- 
thrown and ruthless totalitarian Communist dictatorships established therein 
against the will of the people of such countries, and the establishment of similar 
dictatorships in other countries is imminently threatening. The successful 
establishment of such totalitarian Communist dictatorships has consistently 
been aided, accompanied, or accomplished by repeated acts of treachery, deceit, 
terrorism, and sabotage, together with organized confusion, insubordination, 
and disolyalty, fostered, directed, instigated, or employed by Communist organ- 
izations and their members in such countries, now therefore 

Be it enacted by the City of New Rochelle: 

SEcTION 1. Within 10 days after the effective date of this ordinance, every 
person who resides in, is employed in, has a regular place of business in, or who 
regularly enters or travels through any part of the city of New Rochelle, and 
who is a member of any Communist organization, shall regsiter by acknowledg- 
ing under oath and filing with the chief of police of the city of New Rochelle a 
registration statement containing the following information: 

(a) Name and aliases of the registrant. 

(b) Address of registrant’s place of residence. 

(c) Name and address of registrant’s employer, if any, and the address at 
which, and name under which registrant is conducting any business. 

(ad) The name of all Communist organizations of which he is a member. 

Sec. 2. Any person who is not required to register by the provisions of section 1, 
and who after the effective date of this ordinance is, or hecomes a member of any 
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Communist organization and who commences or continues to reside in, to be em- 
ployed in, to conduct business in, or to regularly enter or travel through any part 
of the city of New Rochelle, shall within 2 days thereafter, acknowledge under 
oath and file with the chief of police of the city of New Rochelle a like registration 
statement. 

Sec. 3. Within 2 days after any person who has registered pursuant to this ordi- 
nance changes his place of residence or his employment or his name of business or 
commences to use or to become known by a name other than a name which he has 
registered, or becomes a member of a Communist organization the name of which 
is not stated on his registration statement, he shall acknowledge under oath and 
file a new registration statement in the same form provided for original registra- 
tion statements. , 

Sec. 4. Within the meaning of this ordinance: 

(a) “Organization” means any association, body, society, corporation or group 
of two or more persons permanently or temporarily associated together for the 
purpose of joint or concerted action of any nature. 

(b) “Communist organization” means any organization which is organized, or 
which operates, primarily for the purpose of advancing the objectives of the world 
communism movement. 

Sec. 5. Any person who makes any false or misleading statement in any regis- 
tration statement or affidavit provided for in this ordinance or who fails to reg- 
ister as required in this ordinance or who fails to comply with any of the provisions 
of this ordinance shall be punishable by imprisonment for not more than 6 months 
or by a fine of not more than $500, or both. 

Sec. 6. This ordinance being enacted as an emergency measure because of 
worldwide conditions at the present time shall take effect immediately. 

Councilman Vergara introduced, seconded by Councilman Campbell, an ordi- 
nance entitled, “Ordinance amending Section 81 of Article [IX of Chapter 24 of 
the General Ordinances creating additional parking meter zones.” 

On motion the council adjourned at 10:30 p. m. 

CHARLES U. COMBEsS, 
City Clerk. 
STATE OF NEW YORK, 
County of Westchester, 
City of New Rochelle. 

I, Charles U. Combes, city clerk of the city of New Rochelle, do hereby certify 
that I have compared the preceding excerpts from the minutes of the meeting of 
the council held September 18, 1950, with the original thereof on file in the office 
of the city clerk of the city of New Rochelle and do hereby certify that the same 
is a correct transcript therefrom and of the whole of such original. 

In testimony whereof, I have hereunto subscribed my name and affixed the 
official seal of the city of New Rochelle, this 16th day of November 1955. 


[SEAL] ‘ CHARLES U. COMBES, 

City Clerk. 

Mr. Hocker. Do you need to refer to that copy of the ordinance ? 

Mr. Cuurcn. It may be necessary. 

Mr. Hocker. All right, you keep it for the time being, Mayor 
Church. 

What in general is the nature of that ordinance, Mayor Church ? 

Mr. Cuvurcn. The ordinance was the first ordinance adopted by any 
city in the United States requiring Communists and Communist or- 
ganizations to register. 

Mr. Hocker. Communists or Communist organizations ? 

Mr. Cuvrcn. I think it really refers to Communists and Communist 
organizations. 

Mr. Hocker. Do you want to read that portion of the ordinance that 
shows who must register ? 

Mr. Cuurcn. Yes. 


Be it enacted by the city of New Rochelle: 

SecTIon 1. Within 10 days after the effective date of this ordinance, every 
person who resides in, is employed in, has a regular place of business in, or who 
regularly enters or travels through any part of the city of New Rochelle, and who 
is a member of any Communist organization, shall register by acknowledging 
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under oath and filing with the chief of police of the city of New Rochelle a regis- 
tration statement containing the following information: 

(a) Name and aliases of the registrant. 

(b) Address of registrant’s place of residence. 

(c) Name and address of registrant’s employer, if any, and the address at 
which, and the name under which registrant is conducting any business. 

Mr. Hocker. Is there a penalty for failure to register ? 

Mr. Cuurca. Yes, sir; there is a penalty. This is section 5: 

Any person who makes any false or misleading statement in any registration 
statement or affidavit provided for in this ordinance or who fails to register as 
required in this ordinance or who fails to comply with any of the provisions of this 
ordinance shall be punishable by imprisonment for not more than 6 months or by 
a fine of not more than $500, or both. 

Mr. Hocker. Can you tell us, Mayor Church, what the immediate 
occasion was for the adoption of that ordinance in 1950? You say this 
is the first such ordinance you know of in the whole United States, is 
that right ? 

Mr. Cuurcu. I believe it was the first ordinance adopted by any 
city in the United States. 

Mr. Hocker. That is what I meant by the word “ordinance.” 

Senator Hennines. What is the population of New Rochelle? 

Mr. Cuurcu. The population of New Rochelle is about 76,000. 

Senator Henninos. Thank you. 

Mr. Hocker. Had you had some trouble in New Rochelle with mem- 
bers of any Communist organizations? 

Mr. Cuvrcu. No, but we were worried about them. 

Mr. Hocker. When you say you were worried about them, were 
you worried because you feared or had information that there were 
members of Communist organizations in New Rochelle? 

Mr. Cuurcn. Yes; I was afraid—I had heard there were Com- 
munists in the city of New Rochelle. 

Mr. Hocker. Had you made any investigation about that? 

Mr. Cuurcu. I had discussed the matter with our police chief, and 
he felt, too, that there were Communists at that time in New Rochelle. 
And I might mention the fact that previous to that time there was 
quite a disturbance in a nearby city, Peekskill. And we didn’t want 
anything like that to happen in our city. 

Mr. Hocker. What kind of a disturbance was it ? 

Mr. Cuurcu. Well, I think Robeson went to Peekskill, and I be- 
lieve there was a clash between members of the American Legion and 
Communist followers or Communists at that time in Peekskill. 

Mr. Hocker. Did you anticipate that Robeson might come to New 
Rochelle? Was that the immediate purpose of the ordinance? 

Mr. Cuurcn. Robeson had asked to come to New Rochelle, and I 
forbade it. 

Mr. Hocker. You mean prior to this ordinance ? 

Mr. Cuurcn. Prior to the ordinance. 

Mr. Hocker. And the purpose of the ordinance, I take it, was to 
reinforce that decision of yours not to permit it ? 

Mr. Cuurcnu. Well, the purpose of the ordinance was to try to 
smoke out any Communists that were in the city of New Rochelle; 
in other words, bring them out in the open rather than have them 
doing their work behind the scenes. 

Senator Henntnes. Mr. Hocker, may I ask the mayor this 
question, please ? 
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I assume, Mr. Mayor, that your forbidding—I take it this was 
Paul Robeson, the singer ? 

Mr. Cuvrcnu. That is right; yes. 

Senator Hennines. Forbidding Robeson to come to New Rochelle 
was based upon your understanding of the police power which you 
as mayor of the city are vested with, and your desire to preserve 
order and prevent public disorder and rioting or whatever may have 
followed such an assembly ? 

Mr. Cuurcu. Yes. Now, Mr. Robeson himself didn’t make this 
application, but it was made through others, and they told me at the 
time that they would like to have Mr. Robeson come to New Rochelle 
for a concert. Well, it just so happens that the mayor issues the 
permits for public gatherings. And I made it known that I would 
not issue a permit. 

Senator Hennines. This related to his wanting to come to New 
Rochelle and use a public building or auditorium or something of 
that nature ? 

Mr. Cuurcn. That is correct. 

Senator Henninos. And you, in the exercise of your authority, 
have the responsibility of either issuing or denying permits to use 
your city facilities? 

Mr. Cuurcu. Exactly. 

Senator HeENNINGs. Thank you. 

Mr. Hocker. Was this meeting to be in the city auditorium? 

Mr. Cuurcu. I believe the request was for one of the high-school 
auditoriums. 

Mr. Hocker. Well, the immediate purpose of the ordinance, then; 
it followed immediately this request by Robeson or on behalf of 
Robeson to have a concert there; 1s that right? 

Mr. Cuurcu. Well, there were a number of things that preceded 
any instituting of this ordinance in New Rochelle. I was worried 
about the situation, as I think a good many Americans throughout the 
country were. We were afraid that perhaps the Communists were 
doing things under cover; my thought was to bring them out into 
the open if we could. .And that is why I introduced this ordinance 
in New Rochelle to bring out what Communists we had in New Rochelle 
in the open. 

Mr. Hocker. You felt that ordinance would bring the Communists 
out in the open ? 

Mr. Cuurcu. Yes; 1 did. 

Mr. Hocker. That has been in effect now for something over 5 
years? 

Mr. Cuurcn. That is right. 

Mr. Hocker. And how many Communists have you brought out 
into the open during those 5 years? 

Mr. Cuvrcn. Well, that is just the sad part of the ordinance. I 
found out later that it was hy 2 meaningless, that there was no way 
that we could force Communists to register, that we didn’t have the 
machinery in local government with which to do that. If we had had 
the FBI working with us, I don’t think it would have taken us long to 
register every Communist that was in New Rochelle at the time. But 
we didn’t have that machinery. 

The Federal Government has. Locally we just can’t enforce such 
an ordinance. 
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Senator Hennings. Do you feel that there are any Communists 
in New Rochelle now? Do you think it constitutes a problem in your 
community ¢ 

Mr. Cuurcn. Well, I don’t think that there are any that constitute 
a problem. However, back in 1950 there were rumors that really dis- 
turbed me. Since that time, I have not heard these rumors or stories, 
es I am not so much worried about the situation in New Rochelle 
today. 


Senator Hennines. Excuse me, Mr. Hocker, while I develop one 
point, if I may. 

I assume, then, Mr. Mayor, that in your responsible capacity a 
number of citizens came to you and said they were worried about 
Communist infiltration into the city of New Rochelle? 

Mr. Cuurcn. That is correct. 

Sneator Hennines. And at that time they doubtless suggested to 
you various things that had come to their attention indicating some 
signs of C ommunist activity in your community ¢ 

‘Mr. Cuurcu. That is correct: As a matter of fact, at that time I 
was under the impression that there wasn’t a community in the United 
States that didn’t have Communists working underground in their 
community. 

Senator Hennrnos. Thank you. 

Mr. Hocker. Is there a definition in the ordinance of the phrase 
“Communist organizations?” 

Mr. Cuurcn. Yes, sir. 

- Mr. Hocker. Would you give us that please? 

Mr. Cuurcn. “ ‘Communist organization’ means any organization 
which is organized, or which operates, primarily for the purpose of 
advancing the objectives of the world communism movement.” 

Mr. Hocker. Did you ever attempt to set up any machinery for de- 
termining what organizations might fall within that definition, 
Mayor Church ? 

Mr. Cuurcn. Well, as I said, we just didn’t have the machinery. 
We have our own police force, but 

Mr. Hocker. How many people do you have on the police force in 
New Rochelle ? 

Mr. Cuurcu. In New Rochelle we have about 150 men. 

Mr. Hocker. At the time of the ordinance, at the time the ordinance 
was set up, did you envision any difficulty in attempting to determine 
what organizations might fall within that classification; that is, if 
I recall your wording, of being primarily organized to advance the 
objectives of world communism ? 

Mr. Cuurcu. Well, I thought at the time that we would have the 
help of the FBI in rooting out these Commies in the various organiza- 
tions. Later I found that that just couldn’t be. 

Mr. Hocker. How did you find that out? 

Mr. Cuurcn. Well, shortly after that time, I believe, Congress 
adopted the subversive activities control bill. And once that was 
adopted, why it sort of superseded any local ordinance that any local 
municipality might have made. And of course Congress, with the 
a of the FBI and other Government agencies, can do what we 

ocally cannot do. 

Mr. Hocker. You say that you felt that this ordinance was super- 
seded by the subversive activities control bill? Is that what you said? 

Mr. Cuurcu. Yes; I think so. I think that the very fact that Con- 
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gress adopted the subversive activities control bill was an indication 
that the Federal Government planned to drive the Communists out in 
the open, and naturally if the Federal Government with all its power 
was planning to do that, then there was absolutely no necessity of 
trying to enforce a local ordinance where we didn’t have the power to 
do these same things. 

Mr. Hocxer. Some of the other witnesses have indicated that this 
type of enactment has had the opposite effect. Instead of driving them 
out in the open, it has driven them underground. But as I understand 
it you have had no experience under your ordinance one way or the 
other ? 

Mr. Cuurcu. We have no experience one way or the other. 

Mr. Hocker. You never registered a single Communist ? 

Mr. Cuurcu. Nota one. 

Mr. Hocker. Did you interrogate anyone with a view to determin- 
ing whether he was a Communist or a member of the Communist or- 
ganization ? 

Mr. Cuurcn. Well, it is a little difficult to do that. In other words, 
we didn’t want any suits on our hands, we didn’t want people suing 
the city of New Rochelle, and we were a little anxious to proceed 
carefully. 

Mr. Hocker. You don’t mean that you didn’t have any intention of 
trying to enforce this ordinance; do you? 

Mr. Cuurcu. We had hoped when we introduced this ordinance 
and it was passed in New Rochelle that those Communists within the 
city of New Rochelle and within the scope of this ordinance would 
register. 

Mr. Hocker. You thought that all the Communists whose interests 
were in advancing world communism would.all walk down to the 
city hall and register and say, “I am advancing world communism,” 
is that right ? 

Mr. Cuurcn. We didn’t have any idea that they would all come 
down and register, but we did think that perhaps some would come 
in and register, and that perhaps by having our police watch those 
that we knew to be Communists we might be able to detect others that 
were in groups that were communistic. 

Mr. Hocker. But your hopes were not realized, and nobody came 
down and registered ? 

Mr. Cuurcnu. You are absolutely right. 

Mr. Hocker. At the time the ordinance was adopted, Mayor Church, 
you were quoted, I believe, in the New York Times as saying that the 
list of subversive organizations established by the United States 
Attorney General would serve as the guide to organizations deemed to 
come within the scope of the ordinance ? 

Mr. Cuurcu. Well, I don’t remember ever making any statement of 
that kind. And if I were to read this ordinance through you would 
see that no mention is made of the list supplied by the Attorney 
General of the United States. . 

Mr. Hocker. I see that there is no mention of this in the ordinance, 
but isn’t it true that since there were no facilities and couldn’t be any 
facilities in a city the size of New Rochelle for determining what are 
the Communist organizations that you were obliged to determine, you 
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had to turn, as you were quoted as saying 5 years ago, to the list pub- 
lished by the Attorney General of the United States ¢ 

Mr. Cuvrcu. The list supplied by the Attorney General of the 
United States may have been a guide for our police to more or less 
watch. It ismy thought that our police might check the various local 
organizations that are connected with the list of the Attorney General, 
but I am of this opinion, that there may be a lot of very innocent 
people in organizations that are termed to be “communistic.” I 
wouldn’t want to call everybody that—and some may innocently join 
an organization, particularly back about 1950, and before that time— 
I wouldn’t want to call each and every person that belongs to one of 
those organizations a Communist. I don’t believe it would be fair. 

Mr. Hocker. But your ordinance requires each and every one of 
them to register, doesn’t it ? 

Mr. Cuurcn. It requires each and every Communist to register. 

Mr. Hocker. I thought it was a member of a Communist organiza- 
tion. Isn’t that what it says? 

Mr. Cuurcn. That is right, each and every member of a Commu- 
nist organization. 

Mr. Hocker. I understood you to say a while ago that you didn’t 
think it was fair to condemn all members of such an organization. 

Mr. Cuurcnu. Well, if these are out-and-out Communist organiza- 
tions, then there is no reason for not having them register. 

Senator Henntnes. Maybe, Mr. Hocker, we are getting into some 
difficulty in our definition of terms. Maybe the mayor could explain 
to us what he would conceive to be a Communist organization. 

Mr. Cuurcu. My idea of a Communist organization is an organiza- 
tion whose membership is out-and-out Communists. I don’t feel that 
some of the groups that have perhaps been labeled as Communist or- 
ganizations are totally Communist organizations. I think that an in- 
nocent person may easily become a member without realizing the true 
purpose of it. 

The purpose of the organization may be to forward communism, 
but it is very easy for a person—or, back in those days it was, any- 
way—for a person to perhaps innocently become a member of an or- 
ganization and later find that he had been sucked into something 
that he was absolutely opposed to. 

Senator Henntnos. Thank you. 

Mr. Hocker. Can you name, Mr. Mayor, any Communist organiza- 
tion, either out and out or otherwise, short of the Communist Party ? 

Mr. Cuvurcn. No, I cannot; no. 

Mr. Hocker. And yet you have had the administration of this ordi- 
nance under your supervision for 5 years ? 

Mr. Cuurcu. That is correct. And I can’t name any organization 
that is an out-and-out Communist organization, other than the Com- 
munist Party itself. 

Mr. Hocker. Isn’t the fact of the matter, Mayor Church, that this 
ordinance was adopted in response to public pressure in 1950, and that 
the ordinance never could be enforced in a city the size of New Ro- 
chelle, with the information and facilities, policewise, available to 
such a city ? 
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Mr. Cuurcu. I wouldn’t say it was adopted because of public pres- 
sure, I would say it was adopted because we felt at the time that it 
might be of some help. We found out later that it could not be 
enforced. 

Mr. Hocker. If you can’t name a single Communist organization 
other than the Communist Party after 5 years of operation, I assume 
that there is nobody in the organization at New Rochelle that knows 
a great deal about communism and the way it operates. Is that not 

; I mean, in the official category ? 

~ in Cuvrcu. I think that our police are well acquainted with what 
communism means, and I think they would know a Communist, per- 
haps, if they saw him operate as a Communist. But we don’t have 
the machinery, we can’t dig into things the way the FBI can, and 
other agencies of the Government, because we are powerless to do that. 

Mr. Hocker. Can I pro ver ly reach this conclusion from what you 
say: that you now feel, after’5 years’ experience, that the handling 
of security matters of this sort is properly left to the United States 
Government, specifically the Federal Bureau of Investigation, and the 
Department of Justice, and cannot be properly handled ‘by municipali- 
ties? Is that the conclusion ¢ 

Mr. Cuurcu. I am in absolute accord with what you have just said. 
There is no question in my mind but what it has to be operated by the 
Justice Department and by the Government agencies, the Federal 
Government agencies, not by a local police force or municipality. 

Mr. Hocker. Is that reflected in the statement which you made to 
me on the phone the other day, that you were considering the repea! 
of this ordinance ? 

Mr. Cuurcu. Well, yes, it is. I don’t know whether there is any 
necessity of repealing it, it eae t mean anything today, and it hasn’t 
meant anything over the years—we had hoped that it would, but we 
found out to the contrar y. 

Senator Hennines. And there has not been a single prosecution 
brought under it, I assume, Mr. Mayor ? 

Mr. Cuurcn. You are correct; not one prosecution. 

Mr. Hocker. Thank-you very much, Mayor Church. It was kind 
of you to come down and give us the benefit of your experience and 
views. 

Senator Hennrnos. Mayor, I am sure you are a very fine mayor 
of your community. You have been m: vyor for 16 years. Is that four 
terms ? 

Mr. Cuurcn. Four terms. 

Senator Henninos. Four four-year terms. 

We appreciate very much your coming here today to give us some 
enlightenment on your problem, and what you are trying to do to 
meet it. 

Mr. Cuvuron. Thank you very much. I enjoyed being with you to- 
day. 

Mr. Hocker. Captain Lawrence, may I recall you for a question or 
two further? 
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TESTIMONY OF CARL LAWRENCE, CHIEF, BUREAU OF INVESTI- 
GATION, DELAWARE STATE POLICE—Resumed 


Mr. Hocker. Capt: ain Lawrence, during the noon hour, following 
your testimony just before the recess, you ‘did call your office in order 
to identify the publication that you referred to earlier in your testi- 
mony, did you not ? 

Mr. Lawrence. I did, sir. 

Mr. Hocker. See if this is a duplicate of the pamphlet that you 
referred to, if you please. 

Mr. Lawrence. Yes, sir, that is a duplicate. 

Mr. Hocker. Where did you get that, Captain ? 

Mr. Lawrence. The only thing I can testify to is, through corre- 
sponding with the Attorney General’s Office of the United States, a 
book similar to this, a duplicate of this, was received by our depart- 
ment. And that is the book that any law-enforcement agency in the 
State of Delaware would go by as to referring to the list offered by 
the Attorney General of the United States. 

Mr. Hocker. Now, you regard any of the organizations in that list, 
do you, as within the purview of the Delaware Act—maybe I shouldn’t 
state it that way 

I mean, do you regard this list as stating what are Communist 
organizations under the Delaware law ? 

Mr. Lawrence. Mr. Hocker, if I were to find an organization in 
Delaware that was listed in this book, I would then carry it further to 
find out under what category it came, whether it came under Com- 
munist, and, if it did, then it would be applicable to our law. 

Mr. Hocker. All right. 

Now, as a matter of fact, this list that you have there, the entire 
list, is not the list of the Attorney General, it is the list of the House 
Committee on Un-American Activities ? 

Mr. Lawrence. That is correct. 

Mr. Hocker. Of course, it contains in the appendix a list up to that 
time of the Attorney General’s list. Did you know that? 

Mr. Lawrence. No, sir. 

As I said, it was assumed—and if I were an attorney in court, I 
probably would be surprised—but it was assumed by everyone in 
Delaware, in the law-enforcement field, that this was the Attorney 
General’s list. That was what was asked for in correspondence, and 
that was what was returned to our department. 

Mr. Hocker. And that is the list that you said there were about 
500 organizations on? 

Mr. Lawrence. That is right. 

Mr. Hocker. You said that when you had a question arise as to 
whether a particular organization was within the statute, the Dela- 
ware statute that you were called upon to enforce, that you first 
looked at this list to see if it was in there ? 

Mr. Lawrence. Yes, sir. 

Mr. Hocker. And, of course, this list doesn’t break it down as a 
Communist organization or otherwise, does it ? 

Mr. Lawrence. No, sir. 

Mr. Hocker. And so what do you do to find out whether an organi- 
zation, if it appears on that list, is a Communist organization? 
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Mr. Lawrence. I would go to the FBI office to try to get that 
information. 

Mr. Hocker. Have you done that in the past ? 

Mr. Lawrence. I have done it on one occasion. ei 

Mr. Hocker. What was the organization that you were inquiring 
about on that occasion ¢ 

Mr. Lawrence. The Ku Klux Klan. 

Mr. Hocker. And it was for the purpose of determining whether 
a member of the Ku Klux Klan would be a member of a Communist 
organization, within the meaning of the Delaware law ¢ 

Mr. Lawrence. That is correct. 

Mr. Hocker. And you did go to the FBI office, did you? 

Mr. Lawrence. I did. 

Mr. Hocker. And it was there that you saw this single sheet—I 
mean, the separate sheets of paper that had this list, or one like it, 
broken down into various subheadings ? 

Mr. Lawrence. The list that I saw had the Ku Klux Klan on it, 
broken down into a violation of civil rights group, rather than a 
Communist organization. 

Mr. Hocker. And you concluded, therefore, that a member of the 
Ku Klux Klan could not be prosecuted under this Delaware law ? 

Mr. Lawrence. I took that up with the attorney general of the 
State of Delaware, who concluded that. 

Mr. Hocker. I see. 

Senator Henninoas. Thank you again, Captain Lawrence, for your 
patience today in coming here. 

Mr. Hocker. I appreciate especially your coming back, Captain 
Lawrence. 

Mr. Gambrell, would you kindly come up ? 

Senator Hennrnes. Mr. Gambrell, since it has been customary to 
swear the witnesses in these proceedings, would you object to being 
sworn at this time ? 

Mr. Gampretu. Not at all. 

Senator Henntnes. Do you solemnly swear that the testimony you 
are about to give will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 

Mr. Gampreti. I do. 


TESTIMONY OF SMYTHE GAMBRELL, PRESIDENT, AMERICAN BAR 
ASSOCIATION 


Senator Hennrnos. I made that preliminary statement because I 
realize, Mr. Gambrell, that most of your testimony will relate strictly 
to formal matters and not specific instances. 

Mr. GampBre.u. Yes. 

Mr. Hocker. I want to say, Mr. Gambrell, that we regret the neces- 
sity of asking you to break into your heavy travel schedule, and I know 
that your appearance here required you to ride all night in an air- 
plane, or almost all night. And I have learned also that you lost 
your bag. 

So it has been a real sacrifice, and we deeply appreciate it. 

Mr. Gampretu. I didn’t lose the bag, I outran it. I left Los An- 
geles about 2 o’clock this morning, and got ahead on another plane to 
get here in time. 
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Mr. Hocker. We are most grateful to you, especially in view of your 
schedule. 

Now, since it was impossible for you to be here this morning, let me 
tell you what we are trying to do in this hearing so that you will under- 
stand the nature of the questions. 

The inquiry is with respect to the enforcement of the provisions, 
the guaranties, of the Bill of Rights, and particularly at this time of 
the first amendment ; that is, the guaranties of free speech and freedom 
of assembly. Presently—today—we are examining in this set of hear- 
ings the operations of the Federal loyalty and security program to see 
to what extent they may, if they do, conflict with the Nahte that I men- 
tioned, and perhaps others in the Bill of Rights. 

Today we are examining the proposition that the use of the Attorney 
General’s list in connection with that program is merely advice, so to 
speak, from counsel to client; that it is an interdepartmental function 
not meant for public consumption. And the purpose of this hearing 
is to demonstrate, if it is the case—and it seems to be, from the testi- 
mony that was taken this morning—that the Attorney General’s list 
and similar lists, and words which are construed to include the Attor- 
ney General’s list, are used indiscriminately and carelessly, and per- 
haps ineffectively, as in the case of New Rochelle—you heard that testi- 
mony—throughout the country, not only in municipalities and States, 
but in other types of organizations, including the public employment. 

With that preliminary, I want to ask you with respect to the opera- 
tion of the membership procedure of the American Bar Association in 
this connection. And both Senator Hennings and I are members of 
“a American Bar Association, and have been for many years, as you 

now. 

Are you familiar with the application form used by the American 
Bar Association, Mr. Gambrell ¢ 

Mr. GamBrELL. Well, generally I am, yes. I don’t stay in the office 
and administer the details of the headquarters, but I have general in- 
formation on the subject. 

Mr. Hocker. I will show you what was sent to me by Mr. Joseph 

Stecher as the currently used application form of the American Bar 
’ Association, and ask you to identify it. 

Senator Hennrnos. Would counsel mind identifying Mr. Joseph D. 
Stecher ? 

Mr. Hocker. Mr. Joseph Stecher is the secretary of the American 
Bar Association ; is that right? 

Mr. Gamsre.L. That is right. 

Mr. Hocker. Is that the application form currently used by the 
American Bar Association ? 

Mr. GAMBRELL. We are in the act of now changing the membership 
application form. We have had one for some time. I was under the 
impression that the new form had not yet been put into operation. 

Mr. Hocker. That is what Mr. Stecher tells me, and he sent me a 
typed form of the new form, and he also has told me that he is still 
using the old form, because the new ones have not yet been printed. 

Mr. GAMBRELL. Yes. 

Mr. Hocker. This is the old form, is it not? 

Mr. GamMBrELL. You mean the yellow one? 

Mr. Hocker. The one that you have in your hand. 
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Mr. GAMBRELL. I am looking at it now. We have changed the form 
from time to time, and I am not absolutely certain about the one you 
showed me. I have another form which we have used, which is dif- 
ferent from the one you have given me. 

Mr. Hocker. Suppose we mark them both, if you please, Mr. Gam- 
brell, as committee exhibits 8 and 9. 

Would you hand them to the reporter for ee please, sir? 

(The documents referred to were marked “Committee Exhibits 
8 and 9,” and are as follows:) 


COMMITTEE EXHIBIT No. 8 
AMERICAN BAR ASSOCIATION 
QUALIFICATIONS FOR MEMBERSHIP 


Any person who has been duly admitted to the bar of any State and is of good 
moral character shall be eligible to membership in the association. Any eligible 
person may, on endorsement, nomination and election as provided in the bylaws, 
become a member of the association. 

Applications for membership shall be considered only upon endorsement thereof 
by a member of the association in good standing. 


CLASSES OF MEMBERSHIP 


Regular.—The annual dues of regular members are $16 for lawyers who have 
passed the fifth anniversay of their original admission to the bar; $8 for lawyers 
admitted to practice 2 to 5 years; $4 during first 2 years following admission. 

Sustaining.—Any applicant for membership or regular member may become 
a sustaining member by payment of annual dues of $25. Any sustaining member 
may become a regular member by payment only of the regular dues. 

Patron.—Any applicant for membership or regular member may become a 
patron member by payment of annual dues of class A, $250; class B, $125; class 
C, $75; class D, $50. Any patron member may become a regular member by pay- 
ment only of the regular dues. 

Life-—Any member of the association who shall have paid regular dues for a 
period of 10 years may become a life member of the association upon written 
notice to the Treasurer and payment of the sum of $300. 

Individual subscription to the American Bar Association Journal is included in 
the dues. 

COMMITTEE Exutsir No. 9 


APPLICATION FOR MEMBERSHIP, AMERICAN BAR ASSOCIATION 
1155 East 60 STREET, CHIcAGo 37, ILL. 


(All questions below must be answered. Incomplete applications 
will not be accepted. ) 


1. (a) Name 


(b) Address 


(ec) 
(d) 
(e) Military Service: 
Date of induction 
Date of separation 
. Place and date of birth 
. Prelegal education (college attended and degrees, if any) 
Legal education (where, when and degrees, if any) 
. Original admission to bar (State) 
. Other States in which admitted (if any) 
. (a) Present law firm membership or firm association (if any) or individual 
practice ; 


NAAN wN 
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(b) Prior law firm memberships and firm associations (if any, state where 
and when) 
8. Bar associations to which applicant belongs 
9. (a) Are you now, or have you ever been a member of the Communist 
Party? 
(b) Are you now, or have you ever been a member of an organization 
Ww hich to your Fem vies is now included on the Attorney General’s 


12. If your answer to any of the last oa questions (9, 10, and 11) is in the 
affirmative, give complete details and any explanation you desire on a 
separate sheet. 

I hereby apply for membership in the American Bar Association and certify 
that to the best of my knowledge and belief my answers to the foregoing questions 
are true and correct. If elected, I agree to abide by its constitution, bylaws and its 
canons of professional ethics. My check in the sum of $ is enclosed. 

(See reverse side for dues schedule. ) 

Date Signature 

Endorsement (by a member of the association ) 


I hereby certify that I know the above applicant and that in my opinion the 
applicant is fully qualified for membership in the association. I have read the 
application as completed and it is true to the best of my knowledge and belief. 
I therefore nominate the above named applicant for membership in the asso- 
ciation. 


(Signature) (Address ) 


Mr. Gamprety. As I stated to you, Mr. Hocker, when you phoned 
me a week or two ago, the matters of office administration are under 
the direction of the | secretary and staff. And I suggested to you at 
that time that you get Mr. Stecher, because I thought | he was closer to 
that procedure than I w as, and I hoped 1 you would. 

And as I remember, you said that for reasons of your own you 
wanted me, and not him, although I stated at the time that I did not 
have a lot of detailed information about the processing of membership 
applications or the details in respect to soliciting memberships. 

Mr. Hocker. You recall, don’t you, Mr. Gambrell, that in that con- 
versation I told you that I had spoken to Mr. Stecher, and that Mr. 
Stecher said that while he prepared the forms, the substance in the 
forms was a matter which was given to him by the board of governors. 
Do you recall that we discussed that ? 

Mr. Gamprety. I think you mentioned something generally along 
those lines; yes. 

Mr. Hocker. I may not have quoted it precisely. So that, I am not 
particularly concerned with the wording on the form or ex cactly what 
is done under it, but of the substance contained in the for m, and its 
implications, which I think the Secretary would hardly answer, but 
the chief executive officer should. And that is the reason I took the 
liberty of asking you to appear here now. 

Mr. Gampre.t. Well, as I explained to you, Mr. Stecher has been 
a member of the board of governors of the American Bar Association 
almost 20 years, longer than any other person has been, and is closer to 
the general workings, policy and otherwise, than any other living 
lawyer. 

Mr. Hocker. I see. 

Now, do those forms, either the one that you have in your pocket or 
the one that I gave you, contain question 9, reading as follows: 


(a) Are you now, or have you ever been a member of the Communist Party? 
(b) —— 
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e 


Mr. GampreLt. The one that you gave me contains that question. 
And the one that I had already contains that question. 
Mr. Hocker. And the second part of the question, subquestion (b) : 


Are you now, or have you ever been a member of an organization which to your 
knowledge is now included on the Attorney General's list of subversive organi- 
zations? 

Mr. Gampre.t. The one you gave me, which the reporter marke: 
“Exhibit 9,” has that question on it. 

Mr. Hocker. The one you have in your pocket ? 

Mr. GamMpBre_L. The one that I happen to have with me, I believe, 
does not contain any such question. You can look at it, if you like, 

Mr. Hocker. I will take your word for it, Mr. Gambrell. 

You are unable to explain the discrepancy in the two forms? 

Mr. GAMBRELL, No; I know that the association from time to time 
modifies its form to meet current situations. And I believe that Mr. 
Stecher could have explained these forms which, as I indicated when 
you called me, I wouldn't be able to talk about in detail. 

Mr. Hocker. Can you identify, Mr. Gambrell, Mr. Stecher’s letter- 
head and his signature on that letter / 

Mr. GamsreLL. Well, I see his signature occasionally, but I would 
rather not sponsor his letter; 1 would rather he would sponsor it him- 
self, Mr. Hocker. 

Senator Henninos. Well, I would say this: If there is any question 
about identification, the committee will receive it and consider it for 
what it may be worth. I assume there is no controversy about it being 
Mr. Stecher’s signature. It is written on the letterhead of the Ameri- 
can Bar Association. 

Ts counsel familiar with Mr. Stecher’s signature? 

Mr. Hocker. No; but I spoke to him on the phone, and this is in 
response to my letter. 

Senator Henninos. I think we need not stand on the technicalities 
of evidence here. 

Mr. GAMBRELL. I don’t mean to be captious about it, but the point 
IT am making is that I urged that Mr. Stecher be called, and my advice 
was not taken. 

Mr. Hocker. But, Mr. Gambrell, you don’t know what subject mat- 
ter we were trying to develop. 

Mr. Gampretu. The point is that I don’t want to have to testify 
about matters that Mr. Stecher may have written about. I have not 
read his letter and I am not familiar with it. And I think there is 
a proper way for Mr. Stecher to testify, and that is in person. 

Senator Hennines Thank you, Mr. Gambrell. 

The chairman will rule that this letter may be received, and if the 
committee concludes that this is Mr. Stecher’s signature and letter, 
we will receive it in that light. Should the committee conclude that it 
is not Mr. Stecher’s letter, it is within the province of the committee 
to reject it. I see no reason for any further technical requirements, 
and counsel may do with the letter as he pleases. 

Mr. Hocker. In order to avoid the technical difficulties arising 
from the fact that the application in his pocket is different from the 
one I showed him, I would like to read into evidence the letter of Mr. 
Stecher merely for the purpose of identifying exhibit 9. 

70836—56——22 
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Senator Hennines. Without objection, counsel may read the letter. 


Mr. Hocker. The letter is addressed to me under date of October 
27, 1955, and reads as follows 

Mr. Gamprett. You understand, Senator, I don’t assume that I 
have any rights at all in the matter. I am a mere witness, so I am 
not acquiescing or doing anything about it at all. 

Senator Hennines. We understand that perfectly, Mr. Gambrell. 
These hearings are not conducted strictly in conformity with the rules 
of evidence, not as we would understand them to be in court. This 
letter contains nothing defamatory or nothing relating to any indi- 
vidual, nor is it in any sense an attack on anyone’s character or stand- 
ing inthe community. It simply related to the matter of forms which 
have to do with the American Bar Association’s application, and for 
that reason I cannot see that there would be any injury. 

Counsel will read the letter, and we will determine whether we 


think this is from Stecher or not from Mr. Stecher when the time 
comes to consider it. 


Mr. Hocker. I might say, Mr. Chairman, that I spoke to Mr. 
Stecher after receiving the letter and discussed the contents with him 


along the lines of the conversation I had with Mr. Gambrell, which 
we discussed a moment ago. 


Senator Henninos. Mr. Hocker, I think we need waste no more 


time. I think if you will just be good enough to read the letter we 
may proceed. 
Mr. Hocker. The letter reads as follows: 


Pursuant to our telephone conference yesterday, I furnish you herewith 
certain information regarding the present membership procedure of the Ameri- 
can Bar Association. At the annual meeting of the association in Philadelphia 
last August, article I, section 1 of the bylaws of the association was substan- 
tially amended, the effect of which was to eliminate the five-man committee 
on admissions in each State, which committee previously passed on all applica- 
tions for membership, and to substitute a provision that the endorsement of an 
application for membership by a member in good standing constitutes nomi- 
nation for membership. The amendment further provides that any willful mis- 
statement in the application or in any supplemental paper shall be ground 
for rejecting the application or, if the applicant has been elected to membership, 
for his expulsion. Any such willful misstatement by the endorser shall be cause 
for the expulsion of the endorser from membership in the association. 

Following the adoption of the above-mentioned amendment, the board of gov- 
ernors considered it advisable to make revisions in the form of application for 
membership and accordingly, at its meeting on August 26, 1955, adopted a reso- 
lution approving a new form of application. In order that you may make a 
comparison between the old form of application and the new one, I enclose 
herein one of the old forms which is printed and a draft of the new form which 
is typewritten. In connection with its action, the board also authorized me as 
secretary to make additional changes of form if I considered the same advisable. 
Pursuant to this authority, I have added one further question to the form, 
namely, a question as to the bar associations to which the applicant belongs, and 
I have also added a line on which the endorser is requested to indicate his 
address. 

In view of the fact that we have many thousands of the old forms distributed 
throughout the country, the Board directed that applications received on the 
old form shall be honored through December 31, 1955. It is my understanding, 
however, that our headquarters office is now in the process of having the new 
form of application printed and I anticipate that they will be ready for distribu- 
tion within the next 2 or 3 weeks. 

I trust that the enclosed information fully answers your inquiry. If you de- 
sire further information, please let me know and I will undertake to supply it. 

With kindest personal regards, 

Sincerely yours, 





(signed) Jor STECHER. 
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And enclosed with it were two copies of the yellow form—was it 
the one marked “Exhibit 9” ¢ 

Mr. GAMBRELL. Nine was the one you produced, Mr. Hocker. 

Mr. Hocker. Two copies of that printed form of which exhibit 9 
is one, and the typewritten form, which I will now ask the reporter 
to mark “Exhibit 10.” 

(The document referred to was marked “Committee Exhibit 10” 
and is as follows :) 








COMMITTEE ExuHisir No. 10 







AMERICAN BAR ASSOCIATION 






APPLICATION FOR MEMBERSHIP 







Mr. 
Mrs. 






eS TOGO wntdnnce ia Ste tila aati 





A I Se I kt ite hl hci cient emitcn 


I certify that no disciplinary proceedings are pending against me, that I have 
not been disbarred or suspended from the practice of law, that I am not now, 
nor have I ever been a member of the Communist Party, or of any organization 
which, to my knowledge, is a subversive organization, and that, if elected, I will 
abide by the association’s constitution, by laws, and its canons of ethics. 
















Lelia ceabuiincdrecancanaa IIIT ti cininehiesdonsgrndeciennisinionenepapabiamnpaitndnoiohapines 


REQUIRED ENDORSEMENT OF ABA MEMBER ! 






I certify that I personally know the applicant, that I have knowledge of or 
have investigated the statements in the application and believe them to be true, 
that the applicant is eligible for membership in the association, and I nominate 
and endorse the applicant for membership. 






aGereer se Waenetere ee nk BPE Tithe iti ernie 


Senator Hennines. After the reading of that letter, Mr. Hocker, 
which under no construction can be conceived to be a criminal letter, 
we believe we can indulge in the presumption that Mr. Stecher wrote 
the letter even though that presumption may be false. 

Mr. Hocker. Now, the back of the form, Mr. Gambrell—exhibit 
9—contains a clause commencing “Qualification for membership.” 
And that says: 

Any person who has been duly admitted to the bar of any State and is of 
good moral character shall be eligible to membership in the association. Any 
eligible person may, on endorsement, nomination, and election as provided in 
the bylaws, become a member of the association. 

Is that the one on your form? 

Mr. Gampretu. That is the form which you produced, exhibit 9. 

















21 ABA members are listed in Martindale-Hubbell. 
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Mr. Hocker. Is the same statement on the form that you produced, 
exhibit 8 ? 

Mr. Gamprett. I believe it is identical. 

Mr. Hocker. Is there any other qualification for membership in 
the American Bar Association ? 

Mr. Gampre.i. There is no defined qualification other than that 
that I know of. The American Bar Association is a very democratic 
organization. It reserves the right to inquire into the character of 
any applicant. 

Mr. Hocker. That is what this says. 

Any person who has been duly admitted to the bar of any State and is of good 
moral character shall be eligible to membership in the association. 

Those are the two qualifications ? 

Mr. Gampretu. As far as I know, that is essentially correct. If 
there is anything in writing, Mr. Stecher would know more than I, 
because he has been handling those things for more than 15 years. 

Mr. Hocker. Well, surely, Mr. Gambrell, as president of the asso- 
ciation, you know what the qualifications are for membership, don’t 
you ¢ 

Mr. Gamprett. It is conceivable that there would be minutes of 
one kind or the other, minutes or passages from time to time. I 
think that is essentially correct. But I don’t want to testify cate- 
gorically to matters with which I don’t have as close relationship in 
detail as Mr. Stecher. The president moves in and out of the presi- 
dency in 1 year. Mr. Stecher has been an expert in administering 
the affairs of the association for 18 years. 

Senator Henninos. I think we understand that Mr. Stecher has 
been there for 18 years and is fairly experienced, and he is not here 
today. 

Mr. Hocker. How long have you been a member of the board of 
governors, Mr. Gambrell ? 

Mr. Gamprett. Only about 6 months. 

Mr. Hocker. What was your position last year ? 

Mr. Gampreti. I was a State delegate and chairman of a few 
committees, and such as that. 

Mr. Hocker. Weren’t you also president-elect ? 

Mr. Gamprett. No; we don’t have a president-elect. It is not in 
our setup to have a president-elect. 

Mr. Hocker. You had no official office from the midwinter meeting 
in February ? 

Mr. Gamprett. We don’t have a vice president or a president-elect. 
There is a nomination in February which ripens into some sort of 
election in midsummer, in August. 

Mr. Hocker. And this nomination procedure, as far as you were 
concerned, was accomplished last February, wasn’t it? 

Mr. Gameretit. That was the nomination subject to other nomina- 
tions in the spring which did not materialize, and don’t usually 
materialize. 

Mr. Hocker. Now, Mr. Gambrell, can you tell us what is the pur- 
pose of inquiring on your application form whether an applicant is a 
member of an organization which to your knowledge is now included 
on the Attorney General’s list of subversive organizations? 


















iaitee 





Shes ono 





Dae a 











_. memes 6°, "Seo 


















SECURITY AND CONSTITUTIONAL RIGHTS 337 


Mr. Gampretu. Well, I think it is very plain what the policy of the 
American Bar Association is. And I will undertake to say in general 
what it is, although I can’t quote all minutes, because I don’t try to 
remember all the minutes in detail. The American Bar Association 
is an association which welcomes all lawyers in good standing in this 
country. It isan association where the profession proves its mettle, its 
personal, spiritual and other resources to try to improve law and the 
administration of justice. We think it ought to be all-inclusive, we 
think there should not be any snobbishness in it whatsoever. But a 
strong point in our policy is good moral character and loyalty to this 
country, and the lack of moral character and lack of loyalty to this 
country is about all that could keep any good lawyer out of the ABA. 

Mr. Hocker. From that may I conclude that it is the policy of the 
American Bar Association to reach the conclusion, at least partly based 
upon membership in an organization on the Attorney General’s list of 
subversive organizations, that such a person is not of good moral 
character ¢ 

Mr. Gamprett. I think we could say that the American Bar Associa- 
tion believes as strongly as any organization in the saying which we 
are all familiar with, that “Eternal vigilance is the price of liberty.” 
And I would say that we exercise every care, every reasonable care, to 
screen the people who seek membership in the American Bar Associa- 
tion to be sure that they are not only lawyers duly admitted—which, 
of course, we have to know in some States—but that they are also what 
you would call good general moral character, and that they are good, 
loyal, and true Americans. 

Now, I think you are aiming at the Attorney General’s list, which 
I will mention. 

The average bar organization, and even the American Bar Associa- 
tion, doesn’t have unlimited facilities for searching out information 
regarding loy alty and devotion to country. And I think there are a 
few things i in this country which most Americans agree upon. 

Mr. Hocker. Excuse me, Mr. Gambrell. Could you address your- 
self to the precise question I asked you. 

Mr. Gamprety. All right, I am coming to that question. And that 
is I think that I have taken for granted, and I believe most of us do, 
that the Attorney General’s list probably results from the research 
of Mr. J. Edgar Hoover and his I BI, and regardless of party affilia- 
tion or condition otherwise, I think Americans generally take their 
hats off to him as a great American. And so wherever.we can take 
advantage of his work and his research as a clue to whether or not a 
man is a true American, we use it as a flag, at least, and as a starting 
point for own investigation. That is about what it amounts to. We 
don’t say that a man’s name being upon the roll of one of these lists 
is conclusively and for all time proof that he,might not be a good 
American. We say if his name is on that list it would be well worth 
our while to not pass him in pro forma, but to ask our people in his 
State to look into him and see how he stands and what he is, otherwise 
we pass these men in on the recommendation of the endorser, the mem- 
ber who endorses the application for the applicant, and they are ad- 
mitted nowadays under our new procedure as a matter of course. 

But if we get a flag, that is, if he says, “I am a Communist, or 
have been a Communist,” we don’t pro forma let him in. If he says 
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that he has been a member of a subversive group we don’t pro forma 
let him in. We take a second look at him and find out exactly what 
he is and what he stands for. If he has made a mistake and has been 
a member of such an organization, and has seen the error of his ways— 
we have admitted several people, even some who have admitted that 
they were Communists in times past but have reformed. But we 
have got to have some way of flagging our investigation. We can’t 
afford to investigate the thousands that we take in every year in 
great detail. We investigate the ones who have flags up on them, 
and membership in one of these organizations we consider a caveat 
requiring us to look at him with an open mind, and if he is all right, 
despite that, we take him in. That is about what it boils down to. 

Mr. Hocker. If I understand you, then, you say that the answer 
to this question puts a flag on a man’s applics ition 2 

Mr. Gampreti. Well, that word may be misused or misunderstood. 
It indicates that we ought to examine the man and ask the people 
in his own community—the State delegate we do now, we used to 
have five members of the ABA who were State membership com- 
mittees in each State, and we would ask them. Now we ask the State 
delegate, because we are trying to expedite the processing of new 
members. A State delegate is generally the highest ranking ABA 
man in that State from a routine delegate standpoint. We ask him. 
If we have a man who was listed as a member of the subversive or- 
ganization, we would write to the State delegate, who is a prominent 
ABA man in that State, and we would say, “Tell us about this man, 
is his loyalty all right, was that just an inadvertence, whatever he did, 
or is he all right, or if he did make a big mistake, has he seen the 
error of his ways?” 

The American Bar Association is glad to help with the rehabilita- 
tion of any man who has been, as one might say, sucked into something 
inadvertently. 

Mr. Hocker. Do I understand, then, that the American Bar Asso- 
ciation feels that the man who has belonged to an organization on 
the Attorney General’s list needs to be rehabilitated? 

Mr. Gampretu. I don’t mean rehabilitated. If he has been a Com- 
munist I would think he would need to be rehabilitated, or he would 
need to be shown the error of his way. I imagine that there are some 
innocent people who sign their names to innocent-looking fronts who 
have no idea that they are controlled by Communist leaders. 

Mr. Hocker. Right now we are not talking about communism but 
about the Attorney General’s list, Mr. Gambrell. And that is what 
I was directing my questions to. 

Now, as I understand the answer at some length to the question, it is 
that you do consider this information relevant to the question of 
whether an applicant is of good moral character. 

Mr. GampretL. We think, since Mr. Hoover and whoever the 
Attorney General happens to be at any time, has listed certain con- 
cerns as being disloyal or suspect as far as subversive activities go, 
we would say that any man who knowingly joins one of those organi- 
zations ought to have a second look from us rather than to be admitted 
without any inquiry as to what the current status on loyalty may be. 

Mr. Hocker. Now, this second look consists, as I understand you, 
in having the State delegate make his own investigation of the par- 
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ticular applicant to give us his impression of whether the man is 
loyal; is that it ¢ 

‘Mr. Gamprety. We have unlimited investigation, if we want to 

ursue it. The starting point from here on would be to ask the 
Cate delegate. He does not decide it. He merely helps us get in- 
formation. We have got to:start somewhere. We might get it from 
many sources. He is the logical one. There is a State delegate in 
every State. There are other delegates, but the State delegate has 
the heavier load among delegates in each State. 

Mr. Hocker. Does this process, after the flag has come up by virtue 
of an affirmative answer to this question inquire into a determination 
of the propriety of the listing of the particular organization involved ? 

Mr. Gampre.i. We don’t try to try the organization. We merely 
use that as a reason for inquiring into whether he is a good, true, and 
loyal American. I suppose if we had some time we might do that 
to every person regardless of whether there was a clue or a red flag. 
But that would be an impossible burden. 

Mr. Hocker. The question is, do you attempt in the course of your 
investigation to determine the propriety of the listing of the partic- 
ular organization ? 

Mr. GamMprELL. We do not address ourselves formally to that ques- 
tion. But if, when we go to inquire into the man and his attitude 
toward our country, if we find that his attitude toward our country is 
not good, then we act on that, we don’t use his membership as proof 
of what he is. 

Mr. Hocker. The question that I am asking can be aswered yes 
or no; that is, do you attempt to determine by your investigation the 
propriety of listing a particular organization which is disclosed to be 
upon the Attorney General’s list ? 

Mr. Gampreti. We do not attempt to do that in a formal way, 
but we go into the content of that organization in deciding whether 
this man also is a good and true American, but we don’t try the or- 
ganization. That is not at issue. We are not trying the man, we are 
inquiring about the man, we are getting facts about all possible 
sources, and if he subseribes to a set of articles which happen to be 
presented to us, and if those articles look disloyal and un-American, 
we would say that that would be enough not to let them in. 

Mr. Hocker. Well, if I understand the sum of your testimony, it 
is that this information is for the purpose of raising a flag, and for 
that flagging purpose you take for granted the propriety of the listing 
set up by the FBI headed by Mr. Hoover, whom you say—and T am 
sure we all agree—is a fine man, and the succession of Attorneys Gen- 
eral. Isthat right ? 

Mr. Gampreti. We don’t take for granted that. We just thank 
Mr. Hoover for giving us at least some help in economically and ef- 
ficiently administering our program. 

Now, he doesn’t wittingly have anything to do with our administra- 
tion, that is, we don’t call him up and ask him to sit in our office, « 
anything like that. I suppose if we wanted information iepeetiad 
certain organizations that an applicant belonged to and we asked him, 
T suppose he would try to give us what we wanted. I don’t know. Mr. 
Stecher would know that. But we are not—and I want to emphasize 
that—we are not undertaking to label any organization as communistic 
or disloyal or subversive, that is not our jurisdiction. 
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I guess there may be 50 or 100 or 200 of those organizations; I don’t 
know. We are not trying to try those organizations or put labels on 
them. 

Mr. Hocker. Now, you do, as I understand, after investigation, ex- 
. ‘lude some persons on the grounds of disloyalty because that indicates 

lack of moral character ? 

Mr. Gamprett. Well, I may say that very few people, very few dis- 
loyal people seem to want to join the American Bar Association, which 
is a good thing. 

Mr. Hocker. W ell, I think there are few disloyal people altogether, 
for that matter. But I certainly agree with what you say. 

Mr. Gamprety. Mr. Stecher would know, but I don’t know how 
many we have turned down for disloyalty. If aman admitted he was 
a Communist I will tell you right now he would be flatly turned ont, 
we wouldn’t even inquire about him. 

Mr. Hocker. Now, last September the American Bar Association, 
according to Mr. Stecher, adopted a new form of application, a new 
form of application which I have here, and a number of the questiors 
that are on the old form are also on the new form of application. 

Mr. GampretL. That is right. 

Mr. Hocker. And in place of it comes the following certificate : 

I certify that no disciplinary proceedings are pending against me, that I have 
not been disbarred or suspended from the practice of law, that I am not now 
nor have I ever been a member of the Communist Party or of any organization 
which, to my knowledge, is a subversive organization, and that if elected, I will 
abide by the association’s constitution, bylaws, and its canons of ethics. 

How did it happen that you moved from the use of the Attorney 
General’s list to the use of the phrase “subversive organization” ? 

Mr. Gampreti. Well, I think that I was sitting in on that session 
when that happened. I think I helped make the point that the At- 
torney General’s list does not necessarily include all subversive organi- 
zations. 

However vigilant Mr. Hoover and the Attorney General have been-- 
and I can’t imagine anyone anymore vigilant than Mr. Hoover—they 
may not have gotten all of them, there may be new ones coming up 
every day. And I said, “Why not make it broad enough to include 
any subversive organization?” And I think I am probably personally 
the one who developed that idea, to broaden it out. And we are getting 
away from committee exhibit 9, from that form, and we are putting 
out a new form which has not been put out yet. And it may be edited 
a little more in the next week or so before it comes out. 

Form 9 is an obsolete form which is being used until we get the 
other form out. 

Mr. Hocker. All right. But you are now in the new form going t» 
use the certificate that he is not a member of a subversive organization 
in order to broaden the prohibition beyond the organizations on the 
Attorney General’s list ? 

Mr. Gamprett. We want to ask him whether or not he is a member 
of any subversive organization, whether the Attorney General has 
caught up with that organization or not. 

Mr. Hocker. Now, the word “subversive” or the phrase “subversive 
organization” is a pretty good term, isn’t it, Mr. Gambrell ? 
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Mr. Gampre.it. Well, it would be, I think, subject to discussion as 
to what it meant. But we wanted to put a small, compact inquiry 
there, and that was the best description we could make of it. 

Mr. Hocker. Do you know what is meant in the certificate by the 
phrase “subversive organization” / 

Mr. GAMBRELL. Well, I wouldn’t undertake to say that I could de 
fine it in a few words or in a lot of words. 

Mr. Hocker. How would you expect your applicant todo so? You 
were the man, as I understand, that came up with this wording, and if 
you can’t define it how do you expect an applicant to figure out what 
you had in mind ? 

Mr. Gamprety. I haven’t said that it couldn’t be defined. What 
don’t want to do is to have one or two of my words put into any ee 
by this committee here that I have said that it amounts to only 
so-and-so. It could amount to a lot of things that would take me a 
long time to mention. 

I would say that the heart of it, that the heart of being subversive is 
being an individual who has it in his heart to sabotage or destroy a 
government. 

Mr. Hocker. But we aren’t talking about individuals, and certainly 
you intend to include more than saboteurs. The certificate refers to 
organizations and not individuals. 

Mr. Gampreti. That is right, organizations committed to the idea of 
sabotaging our Government and destroying our Government by force, 
that essentially is what a subversive organization is. 

Mr. Hocker. Now, could you name one other than the Communist 
Party ? 

Mr. Gampre.i. I am not an expert on that. 

Senator Hennines. Would you call the Ku Klux Klan a subversive 
organization ? 

Mr. Gampretyi. I am not a Ku Klux Klan man; I have never seen 
their 

Senator Henninos. You didn’t think I suggested that you were a 
Ku Klux Klan member, did you? Was there anything in my ques- 
tion that indicated that I thought you were a member of the Ku Klux 
Klan? 

Mr. GampreLL, Anything that I would say about the Ku Klux Klan 
would be hearsay, and I wouldn’t want to testify. I say, apparently 
from the newspaper headlines its policies and objectives change from 
decade to decade. I haven’t heard what it stands for. I have heard 
that it was eradicated. It may be in existence and it may not be. You 
swore me, and I want to stick to the truth. 

Senator Henninos. But you didn’t think in any sense I was sug- 
gesting that you were a member of it? 

Mr. Gamprete. I wanted you to know that what I would say would 
be hearsay. 

Senator Hennines. You mean subversive organization in terms of 
an organization that has as its purpose the overthrow of the Govern- 
ment of the United States by force and violence ? 

Mr. GAmpreL. Essentially. There might be more, but that is the 
heart of it. 

Mr. Hocker. There might be subsidiary purposes and other objec- 
tives, but that would be the heart of it. 
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Mr. Gampre.L. That is right. 

Mr. Hocker. Do you know any other organizations on the Attor- 
ney General’s list other than the Communist Party ? 

Mr. Gamprett. I don’t know any of them at all. I have never 
been close to any of them. 

Mr. Hocker. I am using the language of the old form. Do you 
know whether there actually is or was at the time this form was in use 
an Attorney General’s list of subversive organizations ? 

Mr. Gampre.u. I am like Will Rogers, I only know what I see in 
the paper. 

Mr. Hocker. | don’t ask that to be captious or expect you to know 
the details or the ramifications of the Attorney General’s release or the 
Executive order, but I can refer you to the case of Rudder v. The 
United States, a decision of last July, in which the United States 
Court of Appeals for the District of Columibia pointed out that there 
is no such thing as a subversive list, because the order, and the con- 
solidated list, accompanies the certification of the Attorney General, 
and names 200 organizations. 

“It did not”—and I am quoting from the opinion—“It did not in- 
dicate that the Attorney General had designated any as ‘subversive’.” 
Under the previous order, under the Truman program, there was a list 
which put it down in categories and numbers of types of organizations, 
totalitarian, Fascist, and the Ku Klux Klan, and this was the reason 
the Senator asked about it, the Ku Klux Klan was classified as totali- 
tarian, if I am not mistaken. 

In any event there was the Fascist designation and the Communist 
designation, a few as advocating violent denial of the rights of others, 
and a few as seeking to alter the form of government by unconstitu- 
tional means. Only six organizations were designated as subversive 
organizations, and that, of course, has been superseded by the current 
list which doesn’t designate subversives. 

Now, did the American Bar Association know that at the time this 
question was put in the application form ? 

Mr. Gampre... I think it was assumed that those people who know- 
ingly belong to so-called subversive organizations are at least in a 
position where their loyalty to this country ought to be inquired into. 
But we are not passing the buck to the Attorney General to do our 
work. We are merely saying, if Mr. Hoover and the Attorney Gen- 
eral have obtained some information to give us a starting point on, 
we will take it for whatever it may be worth and decide each appli- 
cant’s case on its own merits irrespective of any listing. 

Mr. Hocker. Well, can you tell me whether in the question on the 
old form and in the use of the word “subversive” on the new form you 
mean to include the six which were designated as subversive under the 
old list, or do you mean to include the two-hundred-odd who were not 
designated at all on the present list ? 

Mr. Gamprett. I don’t know which are on the list, Mr. Hocker, and 
I don’t want to get into the position of making a misstatement. We 
didn’t try to think of who was on the list. We have got to be practical 
in these things. We can’t conduct a trial everytime a man wants to 
join, we give them the glad hand, and unless there is ne that a 
good American would think is wrong with an applicant we let him 
roll. 
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If a good American would say that this particular applicant would 
stand a little examination or look in, we take a look in. 
trying to be practical. 

Mr. Hocker. All I am trying to point out, Mr. Gambrell, is this— 
that I am sure now you will agree with me—perhaps you won’t—but 
isn’t it true that the American Bar Association, in employing the At- 
torney General’s list on the old application and employing the word 
“subversive” on the new application, really doesn’t know what that. 
means in terms of the actual operation of the list in the Attorney 
General’s Office ? , 

Mr. Gampre.t. I think those who prepared the old list—I had noth- 
ing to do with that—not the old list, but the old form—I had nothing 
to do with preparing it, but I did have something to do with broaden- 
ing out the language of the new form. And I think they were all full 
of patriotism and a desire to keep the ABA clean and free from un- 
American people. 

Mr. Hocker. I am sure they were. The only suggestion that I can 
make is maybe they were not familiar enough with the details of what 
they were utilizing in their application form. 

Mr. GampreE.u. I think maybe you are implying that using the word 
“subversive” is a vague expression. But I will say we couldn’t write 
an essay on that form and discuss what subversion is. We did the 
practical thing. 

Senator Henninos. I was only going to say I share the confusion of 

counsel. I have been a member of this association for 30 years, and 
I see here, Mr. Gambrell, “I certify that no disciplinary proceedings 
are pending against me;” it goes on, “that I have not been labaetd or 
suspended from the practice of law.” It continues: 
That I am not now, nor have I ever been a member of the Communist Party, or 
of any organization which, to my knowledge, is a subversive organization, and 
that, if elected, I will abide by the association’s constitution, bylaws, and its 
canons of ethics. 

The man signs hisname. Iam speaking as a matter of legal drafts- 
manship. It seems to me it is rather sloppy. I hope I am not being 
offensive in saying so. It is not lawyerlike. There is nothing here to 
indicate which of these things the man may have done or failed to do— 
whether disciplinary proceedings have been filed against me; I have 
not been disbarred or suspended; I am not a member of any organiza- 
tion that is subversive; and also I will abide by the association’s bylaws 
and canons of ethics. 

Mr. Gampret. If he signs that, he signs it for a number of things. 

Senator Henninos. Let us suppose there are a number of discipli- 
nary proceedings against him. 

Mr. GAmpretl. He will put down an exception, or note something 
in there, or he wouldn’t sign it at all. He would say, “I am guilty”— 
and I am not going to imply he is guilty. 

Senator Henninas. There is no place for him to make an exception. 

Mr. Gampretu. As I said to Mr. Hocker a few minutes ago, that 
last form has not been finally processed, and I said to him that I 
thought it might be editorially improved, not in substance but in 
form. 

Senator Hennrnos. I am very glad to hear you say that. I have 
always thought, or at least hoped, that the American Bar Association 
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is a democratic organization, in the general sense of that word. I 
wouldn’t say the best sense. 

Mr. Gampre.n. Sitting in this chair, I am nonpartisan as president 
of the ABA. 

Senator Hennines. Of course you are. 

Now, I see here, following “firm name,” the word “Race.” After 
that are “Caucasian,” “Mongolian,” “Indian,” and “Negro.” “Are 
you now in the military serv ice 2”? 

What is the purpose of those inquiries? 

Mr. Gampre.t. It is to identify the person. I applied for a pass- 
port this morning, and I had to put down a few things. I will say 
that we have no bar against any race. We have taken in lately from— 
I happen to live in the South—a great many people of a certain race 
which a lot of people thought could not get in the ABA. They are 
getting in in large numbers right now. "That has no bearing at all. 
The race is just a matter of identification and description. 

Senator HENN«iNGs. Yes. 

The American Bar Association never debars anyone because of 
racial origin or national origin ¢ 

Mr. Gampre.tt, That is right. 

Senator Henninos. And then you say this is for identification 
only ? 

Mr. GAmpreLi. That is right. 

Senator Hennines. Are records kept, indicating the number, for 
example, of Mongolian citizens who may be members of the Ameri- 
can Bar Association ¢ 

Mr. GampreLt. The application cards remain a part of the perma- 
nent file, and if there is some particular reason some time where we 
wanted a Mongolian to be a representative on a committee, to go to 
a certain place, we would be able to find one and know who he was. 
We might want someone to go to Liberia or Asia or somewhere else 
on a certain mission. It would be well to know somebody who might 
be particularly equipped and particularly interested in doing some- 
thing of that sort. 

Senator Hennines. I am very glad to hear it has no bearing what- 
ever on the applicant’s qualifications. 

Mr. GAMBRELL. That is right. 

And I may say, when I say that, that I live in Atlanta. 

Mr. Hocker. One other question I want to ask you, Mr. Gambrell. 
That pertains to the brief that was filed by the American Bar Asso- 

ciation as amicus curiae in the Supreme Court of Florida in the 
Sheiner case. Are you familiar with that? 

Mr. Gampre.ti. I know in general about it. I don’t know the 
details. 

Mr. Hocker. That was a case where an effort was made to disbar a 
lawyer for refusing to answer pertinent questions concerning his 
membership in the Communist Party asked him at a hearing of a 
Senate subcommittee. 

Mr. GAMBRELL, I remember that. 

Mr. Hocker. Now, the Supreme Court of Florida held that that 
was not grounds for disbarring the lawyer, did it not ? 

Mr. Gampre.t. I think so. 

Mr. Hocker. I wondered how the American Bar Association came 
to take its position. Was there a decision by the house of delegates 
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that a person using the fifth amendment to avoid incriminating him- 
self before a Senate committee—to consider that grounds for dis- 
barment from the practice of law ? 

Mr. GAMBRELL. Our experts on that—well, we have many who might 

be, but former Senator O’Conor of Maryland, Herbert O’Conor, is 
chairman of the American Bar Association’s committee on Communist 
tactics, objectives, and so forth. He probably could do a better job of 
testifying, but I am going to testify off the cuff, just the same. 

I think it is the position of the American Bar Association that since 
every lawyer is an officer of the court, and since the right to practice 
law—since practice of law is not a right, but a privilege, that no man 
should be—or should seek to exercise that privilege or be allowed to 
exercise it if his situation is such that he cannot afford to answer the 
question as to whether he has embraced an organization dedicated to 
the overthrow of this Government by force and violence. 

We say that any man who seeks the privilege of being an officer 
of the court should be so clear in his patriotism and his decency in his 
community that he shouldn’t find it unhandy to admit whether or 
not he is a Communist. 

Being a Communist—that is, dedicated to overthrowing our Gov- 
ernment—we say that is taking the thing a little too far. Maybe an 
individual citizen just plowing his mule would be allowed to continue 
to plow his mule. But I say that when a man walks up and says, “I 
want to be an officer of the court, I want to be on the inside of adminis- 
tration of government,” he comes with poor grace to say, “I won’t tell 
vou whether I have been a Communist or not, because if I do, I will 
incriminate myself.” That is our attitude. 

Mr. Hocker. Of course, the American Bar Association believes in 
the Bill of Rights, doesn’t it, Mr. Gambrell ? 

Mr. Gampreti. We certainly do. 

Mr. Hocker. And you believe in that portion—I say you do, I 
include myself—we believe in that portion of the Bill of Rights which 
says no person shall be compelled in any criminal case to be a witness 
against himself, does it not / 

Mr. GAMBRELL. Yes. 

There is nothing in the Bill of Rights that says that a man—that 
mentions the qualifications of being an officer of court. 

Mr. Hocker. Let me ask you this: 

What is the position on this subject of the American Bar Associa- 
tion, where a man is accused of some other type of crime, let us say 
murder or rape or arson, and avails himself of this provision which 
was put in the law to produce, I am sure, a very good sociological result 
or function ? 

Mr. Gamprett. The American Bar Association hasn’t had occasion, 
or at least hasn’t expressed itself, as far as I know, upon a lawyer’s 

taking advantage of the fifth amendment in respect to murder, arson, 

or rape. But it has had the feeling that in these days when there has 
been very serious exposure to whether or not human liberties could 
survive, it has felt sufficiently stirred for the protection of the country 
to take the action in respect to communism, which I believe is more 
hideous than rape, murder, or arson, because it is designed to a roy 
a whole country, a whole people. Anybody, in a fit of passion, can 
kill somebody, but it is worse than that to design to destroy rnittione 
of people, as the communistic program is designed to do. 
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Mr. Hocker. Of course, treason is determined in a criminal trial, 
isn’t it? 

Mr. GaMBRELL. Yes. 

Mr. Hocker. And even in a treason case, a man is entitled under 
the Constitution to the benefit of the fifth amendment. 

Mr. Gampre.i. Yes; but the point you are making about whether 
a man can practice law—we are not trying him. We are merely say- 
ing, “If you want to take a position before the world your question of 
loyalty and patriotism is so much a matter of embarrassment to you 
that you can’t speak of it, we don’t want to make you an officer of 
court. You can go ahead and plow your mule, maybe, but we are 
not going to promote you into the midst of the administration of the 
law, which apparently you are dedicated to destroy.” 

Mr. Hocker. You feel that his position in the midst of the adminis- 
tration of the law gives a lawyer unusual access to secrets or other sen- 
sitive information ¢ 

Mr. Gampreti. Yes. I think the lawyer is the keystone of the 
legal profession, and the legal profession is the keystone of the Ameri- 
can Government. Once the people lose their faith in a lawyer or a 
judge, they have lost their faith in government itself. 

Mr. Hocker. The question I asked you is whether you feel lawyers 
have access to any security information, classified material, by virtue 
of being lawyers? 

Mr. GampreLL. Occasionally, lawyers are admitted on a preferred 
basis. The Senator almost admitted me without swearing me, be- 
cause lawyers are supposed to tell the truth without it. Lawyers get 
a lot of privileges and special considerations. 

Mr. Hocker. And you feel that as such, security requirements of a 
lawyer are different from those of a man, as you say, guiding a mule 
before a plow? Is that right? 

Mr. Gampretyt. Well, I say that a lawyer is in a much stronger 
position to help or hurt his country than the average citizen in re- 
spect to government. 

Mr. Hocker. I can say, if I might add it, that the American Bar 
Association is in a much stronger position than the average lawyer to 
help or hurt the Bill of Rights, Mr. Gambrell. 

Mr. Gampre.L. I suppose I am prompted to say here that I don’t 
believe the fifth amendment or any other part of the Bill of Rights 
was supposed to be a place in which a person sworn to a program of 
destruction of this country should hide inside the Constitution for the 
purpose of destroying the Constitution and this Government. 

Mr. Hocker. This position which is reflected not only in the au- 
thority, which I assume the board of governors gave Mr. O’Conor, to 
file this brief under the name of the American Bar Association before 
the Supreme Court of Florida came from the board of governors, did 
it? 

Mr. GampreLi. Senator O’Conor’s committee obtained permission 
from the board of governors to file a brief. And Senator O’Conor and 
his committee filed a brief. 

Mr. Hocker. Was there ever any opportunity given to the members 
of the American Bar Association to approve or disapprove that action 
on the part of the committee ¢ 

Mr. GAMBRELL. Only the board of governors authorized it, and it 
is the body which normally represents the association in such matters. 
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Mr. Hocker. Did the board of governors know the contents of the 
brief at the time they authorized it ? 

Mr. Gamprety. No; they authorized a brief on a certain proposition. 

Mr. Hocker. On the proposition that a lawyer should be disbarred 
for invoking the fifth amendment ? 

Mr. GamsreLL, On the proposition that no Communist should be 
lawyer and officer of the court, and that any person impliedly iaiie 
that he is a Communist by saying that he would incriminate himself 
if he answered it—that such a person is not entitled to the preferred 
and exalted position of being a member of a bar in this country. 

Senator eter Mr. Gambrell, this whole question—I don’t 
think we will have time at this stage of our proceedings to thoroughly 
discuss the fifth amendment, which is a very thorny and troublesome 
problem. 

Mr. GAMBRELL. Yes, sir. 

Senator Henninos. For example, my great grandfather in your 
State was a lawyer and a planter. He was a member of the Secession 
Convention. He went to Atlanta and took a leading part in the 
secession of your State from the Union. He wanted to overthrow 
this Yankee Government from up North. 

I suspect he should have had his license to practice law taken 
away from him. 

Mr. GAMBRELL. Well, he had Robert E. Lee and a lot of others with 
him. 

Senator Henninos. He certainly did. I make no brief for those 
who try to destroy our Government by violence. 


Mr. GAmsreLL, I want to make it clear we have forgiven the 
Yankees for are Ne did. 


Senator Hennines. You have? Iam not sure I have. 

But I want to make it clear that this whole question of the fifth 
amendment will be reached at some later time, while it is always fasci- 
nating for lawyers to discuss it, we will not take the time here, and 
counsel will go along with me on that. Or we will not get too far. 

Mr. Gambrell, I want to thank you very much for coming here. | 
am sorry you were put to such great inconvenience. 

Mr. GAmpre.tL. Thank you very much, Mr. Senator, and Mr. 
Hocker. 

Senator Hennines. Your presence has been very helpful to us. 

(Subsequently the following form was received from Mr. Gambrell 
and identified by him as the new form of membership blank now in 
general use in the American Bar Association :) 


APPLICATION FOR MEMBERSHIP 


AMERICAN BAR ASSOCIATION 
American Bar Center, 1155 East 60th Street, Chicago 37, II. 


Mr. 
Mrs. 
cee cea i Date of Birth 
(Please print) 
Business Residence 
I ai ia aan sik lam eg i dele ahha aintaaen te PEON ic sere 
cecal iad antec dacscldls-ssaiaicinsoindsy 
Zone No. 
Original 
Admission to Bar (State) 
Firm Name (If any) 
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Are you now in 
Race: Caucasion__. Mongolian___ Indian__._ Negro___ Military Service 
List all Bar association to which you belong: 
Have you ever been Disbarred ur the Subject of a Disciplinary Proceeding? *____ 
Have you ever been a member of, or affiliated with, the Communist Party or any 
other subversive organization? *____ 


If elected, I will abide by the association’s constitution, byla iws, and canons of 
ethics. 
s 


Signature 
REQUIRED ENDORSEMENT OF ABA MEMBERS” 

I certify that I personally know the applicant, that I have knowledge of or have 
investigated the statements in the application and believe them to be true, that 
the applicant is eligible for membership in the association, and I nominate and 
endorse the applicant for membership. 

Endorser’s signature 
Sreeens UN ek an ca reo = atl a ease ing assis Seen eccepanreereae tape 

The next witness, Mr. Hocker. 

Mr. Hocker. Will Mr. Hindman come up, please? 

Mr. Hindman, will you be sworn ? 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God / 

Mr. Hixpman. I do. 


TESTIMONY OF ARCH HINDMAN, EXECUTIVE SECRETARY, INDIANA 
STATE ATHLETIC COMMISSION, HAGERSTOWN, IND. 


Mr. Hocker. Will you please state your name, Mr. Hindman? 

Mr. Hinpman. Arch Hindman. 

Mr. Hocker. Your home is in Indianapolis? 

Mr. HinpMan. No,no. My home is in Hagerstown, Ind. 

Mr. Hocker. And your position in Indiana is executive secretary of 
the State athletic commission ¢ 

Mr. Hinpman. That is correct. 

Mr. Hocker. How long have you had that position, Mr. Hindman ? 

Mr. H1inpman. The position of executive secretary, 2 years, or about 
a year anda half. It will be 2 years in April, and I have been a mem- 
ber of the commission since 1945. 

Mr. Hocker. I want to give you exhibits 11 and 12. I will ask the 
court reporter to mark them. 

(The documents referred to were marked “Committee Exhibits 11 
and 12” and are as follows:) 


COMMITTEE ExuisitT No. 11 


Application Record 
STATE ATHLETIC COMMISSION OF INDIANA 


102 North Senate Avenue 
Indianapolis 4, Ind. Receipt No 
License No 


APPLICATION FOR BoxeEr’s LICENSE 
Annual Fee $5 
Street 


Ring Name 
Normal weight Height 
Place of birth iene hte Single _... Citizen of 


1If answer is in the affirmative, please give full details. 
2 ABA members are shown in Martindale-Hubbel) 
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RING RECORD 


This Must Be Complete and Accurate 
If you have had no ring experience whatsoever, state so__.._..--_------___. 


I Sorc atin agains aS RII scccinccnverenioatemies ME Eatomecec ae 
TE aacokancue UN ccidsinweseercdvcntnabe SII ict ces x: ngenacnlaisaee IN i cones. 
RROD win ceee ions EOE, heaton oubasaes IN 5S ckaneoane EE tice. 
SIE Sa eect wincinecren ee | eon en ae 
RGD ccilenaei I itd. shtsdiiciinibes COI aise cient cineca I iia its deceit 
PRR a sue Se PO oc So COON ii iceriinn adie NG hah inhehbnasd 
Dette ssiLsslai.wc BRD ii ites: TION i ini emis tttine Le a ee 
Debe ciusa eee itech as CUNO cide cient ine Ss. Lstte atti 
Where do you train —~-_-----__ Trainer’s name —_------~ PONG 6c dctnsinniniiicnity 


ee ONE TROOINE) rik bik cake cetietiin sii eed pedi 
Are you now licensed or did you ever have a license issued by any City or State 
Athletic Commission? If so when and where? —_--.--~-~---~-~-~--.--__- 
Have you ever had a license revoked or suspended by a city of States athletic 
comminsion? » if ao;: when: and where? (duis 6 nn shi ee recen ecw be 
Has any promoter or corporation any financial interest in your earnings as a 
boxer? ee 


If so, w ean cal Ww iad ? Give full aie a ee el - 

Are you now or have you ever been a member of the Communist Party or any 
organization which advocates the overthrow of the American form of gov- 
Cp ee 

Reference, give three : 


If license is issued to you under this application, do you promise and agree to 
faithfully and honestly observe and obey the laws of the State of Indiana and 
the rules and regulations of the State athletic commission relative to boxing, 
sparring, and wrestling contests or exhibitions, and do you specifically promise 
and agree that you will not engage in any boxing, sparring, or wrestling contest 
or exhibitions for any person or corporation other than a promoter duly licensed 
by the State athletic commission under the law of Indiana ~._______________ 
Do you clearly understand that any violation of the laws of the State of Indiana 
and/or the rules and regulations of the State athletic commission and/or of the 
promises and agreements made by you in this application contained may re- 
sult in the suspension or revocation of any license issued to you hereunder? ____ 

Respectfully submitted, this ~.-----~_ tone teteantae 5 ae 
Applicant’s bloodtest report and 2 small 
(passport) size photos must be attached. 


Inspector 
COMMITTEE ExHIBiIt No. 12 


STaTreE ATHLETIC COMMISSION OF INDIANA Application record 


102 North Senate Avenue eee Beem SES = LATS 2 
Indianapolis 4, Indiana Date issued 


Receipt No 
License No 


APPLICATION FOR WRESTLERS LICENSE 


Annual Fee $5 


enmeshed eee mene ee ti fee eh Meck 
ei iutetinictonvaneiintiniienanitcabensmessmmhtbbidicetl thes chetibadidneptnle ett hedengi =. 
i i kc SE certs benren 

Normal weight___ ~~ Ring weight______ Re po ee a 
er Ta coecessnitecreieeiniecieince Married______ Single_____- Cittsen Of] oa 


Bloodtest result 


70886—56——23 





350 SECURITY AND CONSTITUTIONAL RIGHTS 


Are you now or have you ever been a member of the Communist Party or any 
organization which advocates the overthrow of the American form of Govern- 


If license is issued to you under this application, do you promise and agree to 
faithfully and honestly observe and obey the laws of the State of Indiana and the 
rules and regulations of the State atheletic commission relative to boxing, spar- 
ring, and wrestling contests or exhibitions, and do you specifically promise and 
agree that yoo will not engage in any boxing, sparring, or wrestling contest or 
exhibitions for any person or corporation other than a promoter duly licensed by 
the State athletic commission under the law of Indiana______--___-_--_-. 

Do you clearly understand -that any violation of the laws of the State of 
Indiana and/or the rules and regulations of the State atheltic commission and/or 
of the promises and agreements made by you in this application contained may 
result in the suspension or revocation of any license issued to you . here- 
under ? 


Applicant's bloodtest report and 2 small 
(passport) size photos must be attached. 


Inspector 


Mr. Hocker. Will you look at them and tell me if they are forms 
issued by the Indiana State Athletic Commission ? 

Mr. Hinpman. They are. 

Mr. Hocker. Did you prepare those forms? 

Mr. Hinpman. Yes. 

Mr. Hocker. Is that a matter of commission action, or is that dele- 
gated to the executive secretary ? 

Mr. Hinpman. It was agreed on by the commission members. 

Mr. Hocker. What are those forms? Maybe we had better identify 
them. 

Mr. Htnpman. It is an application for a professional boxer’s license, 
and an application for a professional wrestler’s license. 

Mr. Hocker. Is it necessary to fill out one of these forms to engage 
in professional boxing contests in Indiana? 

Mr. Hrxpman. Professional, yes. 

Mr. Hocker. In these two forms, I find the following question, 

Are you now or have you ever been a member of the Communist Party or any 
organization which advocates the overthrow of the American form of government ? 

Did you prepare that question ? 

Mr. HrnpMan. Yes. 

Mr. Hocker. What was the purpose of that question ? 

Mr. HinpMan. Well, it is against the law in the State of Indiana to 
be a Communist. That is one of the reasons. The other reason is we 
didn’t want to license a professional boxer and wrestler who might be- 
come a hero in the eyes of youthful fans, and then discover later he 
was a Communist. 

Mr. Hocker. You say you didn’t want him to become a hero? 

Mr. HrnpMan. In the eyes of our youth. 

Mr. Hocker. Would his communism have anything to do with his 
being a good boxer or a good wrestler ? 

Mr. Hrnpman. Probably not. 

Mr. Hocker. You think a man is a better or poorer boxer or wrestler 
because of being a member of the Communist Party ? 
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Mr. HinpMman. I would hope so. 

Mr. Hocker. You would hope which! That he was poorer or 
better ¢ 

Mr. HinpMan. That he was a poorer one. 

Mr. Hocker. Well, what effect would it have on his ability, to be 
«a member of an organization, or to have been a member of an organi- 
zation, which advocates the overthrow of the American form of 
government’ Do you think that would have any effect upon his 
boxing or wrestling ability / 

Mr. HinpMan. No. 

Mr. Hocker. Can you tell me what you mean by “the American 
form of government” ? 

Mr. HinpMan. It is our form of government. 

Mr. Hocker. Well, tell us what you mean by that—*our form of 
government.” 

Mr. HinpMay. It is the American form of government. It is my 
form of government. 

I am not an attorney. I am not qualified to answer a legal question. 

Mr. Hocker. Well, I am only trying to find out—of course, a boxer 
or wrestler who might be asked to sign this isn’t an attorney either, 
is he? 

Mr. HinpMaAn. No. 

Mr. Hocker. And he is supposed to know what he is answering. 

Mr. HinpMAnN. Yes. 

Mr. Hocker. Suppose I am a boxer, and I ask you what do you 
mean by the American form of government? What answer would 
you give / 

Mr. HinpmMan. Well, it is a form of government we have in the 
United States. 

Mr. Hocker. Would you consider that it would be the type of gov- 
ernment that affords freedom of speech and freedom of assembly, 
the right to join any organization that you wanted to? 

Mr. Hixpman. I guess that is accor ding to the Constitution. 

Mr. Hocker. I am trying to get at what you mean by the “Ameri- 
can form of government.” Do you mean the form of government 
which 

Mr. Hinpman. According to the Constitution of the United States. 

Mr. Hocker. What is that ! 

Mr. HinpMan. According to the Constitution of the United States. 

Mr. Hocker. Do I understand, Mr. Hindman, that you don’t really 
know what you mean by the words “the American form of govern- 
ment 7” 

Mr. Hinpman. I think I know. It is my form of government. It 
is the government we have. 

Mr. Hocker. How would you identify anybody that advocates the 
overthrow of the American form of government? What kind of 
statement would you identify as being one which advocates the over- 
throw of the American form of government / 

Mr. HinpmMan. Well, if he answered “Yes” to that question. If we 
got an answer “Yes” to that question. 

Mr. Hocker. The question which I would like to ask you is, do you 
consider the American form of government a government which 
permits me to join any or ganization I wish? 

Mr. HinpMan. If that is according to the Constitution. 
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Mr. Hocker. You don’t know whether it is or not ? 

Mr. HinpMAN. Well, would you mind reading that tome? That is 
the first amendment, isn’t it? 

Mr. Hocker. No, it isn’t. I am not quoting the first amendment. 

Mr. HinpMan. What was that question again ¢ 

Mr. Hocker. I say, Would you regard the American form of gov- 
ernment a form of government which permits me to join any kind of 
organization I want? 

Mr. Hinpman. I believe I would. 

Mr. Hocker. Thank you, Mr. Hindman. 

Senator Henninos. Thank you, Mr. Hindman. 

That concludes the witnesses for today. 

Do you have any announcements for tomorrow / 

Mr. Hocker. We expect to call as witnesses tomorrow Mr. Rowland 
Watts, who has made a study of the operation of the Federal security 
program in the United States Army, and to examine in the cases of 
2 and possible 3 persons who were inducted into the Armed Forces. 

Senator Hennines. The committee will rise and be in recess until 
tomorrow morning at 10 o’clock. 

(Whereupon, at 4:10 p. m., the committee adjourned, to reconvene 
on Friday, November 18, 1955, at 10 a. m.) 
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FRIDAY, NOVEMBER 18, 1955 


Unirep STATES SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL Riguts 
OF THE COMMITTEE ON THE oJ UBICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:15 a. m., In room 
318, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair 
man of the subcommittee), presiding. 

Present: Senator Hennings. 

Also present: Lon Hocker, chief hearings counsel. 

Senator Hennines. The committee will please come to order. 

The witnesses for today, according to the schedule which has been 
handed to the chairman, include Mr. Rowland Watts, attorney at 
law, Baltimore, Md.; to be followed by Messrs. Barry Miller, New 
York City; Mr. William G. Witthoft, Chicago, Ill.; Pvt. Harley Ross, 
United States Army, presently stationed at Fort Ord, Calif.; and pos- 
sibly one other witness. 


Will you call your first witness, please, Mr. Hocker ? 

Mr. Hocker. Mr. Watts, will you please come forward and be 
sworn ¢ 

Senator Hennines. Mr. Watts, do you solemnly swear that the 
testimony you are about to give in these proceedings will be the truth, 
the whole truth, and nothing but the truth, so help you God? 


Mr. Warts. I do. 


TESTIMONY OF ROWLAND WATTS, ATTORNEY AT LAW, 
BALTIMORE, MD. 


Mr. Hocker. Will you give us your name, please, sir? 

Mr. Warts. My name is Rowland Watts. 

Mr. Hocker. Where do you live, Mr. Watts? 

Mr. Warts. I live in Baltimore, Md., at 117 East Lake Avenue. 

Mr. Hocker. And you are an attorney at law by profession / 

Mr. Warts. That is true. 

Mr. Hocker. Where do you practice ? 

Mr. Warts. I practice in Baltimore at 218 East Lexington Street. 
I have been a member of the Maryland bar since 1938. 

Mr. Hocker. Have you made a study of the operation of the mili- 
tary personnel loyalty program in the Armed Forces, particularly in 
the United States Army ? 

Mr. Warrs. Yes, I have. That study was completed, or rather an 
interim report, and was presented to the Secretary of the Army, Mr. 
Brucker, early in August of this year. That study was based on 110 
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cases of draftees in the Army. Since that time I have had occasion to 
examine or become acquainted with approximately 100 additional 

‘vases. So that I am familiar with well over 200 cases. 

Mr. Hocker. You have examined, insofar as the material was avail- 
able to you, about 200 cases of members of the Army, draftees ? 

Mr. Warts. They are all draftees, and virtually all of them have 
been members of the Army ; 1 or 2 were in other branches of the service. 

Mr. Hocker. And 110 of them were discussed in this public study ; 
is that true? 

Mr. Wartrs. Yes; this report, which I entitled “The Draftee and 
Internal Security,” was based on these 110 cases. In the appendix to 
it I set forth in some detail 49 or 50 of those cases. 

Mr. Hocker, Can you tell us how it happened that you had access 
to these cases? How did it happen that these cases came to you, that 
you were able to find them? 

Mr. Warts. Well, for a long time I have been concerned with and 
interested in, as a lawyer and otherwise, the whole problem of the 
security procedures and regulations. In the course of my work as a 
lawyer, and also in the course of my work as national secretary of the 
Workers Defense League, I have ‘handled many security cases, not 
just in the Army, but in the Coast Guard, in Government employment, 
and elsewhere. 

Mr. Hocker. You mean you have represented persons ? 

Mr. Warts. I have personally represented many individuals—sea- 
men, Government employees, industrial employees, and in the last 
year, a considerable number of draftees—in the last 2 years. 

Mr. Hocker. How did you find the 110 cases that were reported 
on in your original study and the appendix to it? 

Mr. Warts. Well, my original work in the draftee cases started 
through cases that came to me in the private practice of law. Then 
the Workers Defense League had other cases that came to it and were 
referred to me for handling. When I began this intensive study to try 
to bring together the evidence that I could produce I made a cross- 
country tour and visited about 40 lawyers in a dozen different cities 
and discussed with them cases which they had. 

Since then, because of the publicity given to my report, many lawyers 
and a few individual draftees have come to me for assistance and 
discussion. 

And one problem that we faced in gathering detailed information 
on these cases has been the same problem that a lawyer has faced in 
representing his client, the draftee. 

Mr. Hocker. May I come to that in just a moment, Mr. Watts? 

Mr. Warts. Yes, sir. 

Mr. Hocker. Will you tell us before you do that, what is the Work- 
ers Defense League ? 

Mr. Warts. Well, the Workers Defense League was organized in 
1936 for the primary purpose of securing legal representation for 
workers and for members of minority groups. “We have participated 
in legal defense or secured legal defense for strikers and for people who 
were facing deportation which we considered unjustified, and for peo- 
ple who were brought up on what we considered unjustified security 
charges. I think that it is pertinent to mention that the national 
chairman of our organization is Rev. Donald Harrington, of the Com- 
munity Church, New York. We have many prominent labor people 
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on our board: James B. Carey, Sal B. Hoffmann, A. Philip Randolph, 
Q. A. Knight, Patrick E. Gorman, and so forth; and also Harold J. 
Gibbons, Emil Mazey, Abraham Miller, and H. L. Mitchell. Among 
other members of the executive board are Rabbi Roland B. Gittelsohn 
and Norman Thomas. 

Certainly there has never been any question or suggestion that we 
were sympathetic to communism; on the contrary, we spend a large 
part of our time opposing, fighting Communists. ati 

Mr. Hocker. Isn't it so that one of the principal contributions made 
by the Workers Defense League was the report on forced labor that 
you initiated ¢ 
' Mr. Warts. That is right. The Workers Defense League estab- 
lished the commission of inquiry into forced labor which was an ad 
hoc committee, but it was initiated by us and under our guidance, 
financing, and so forth. The head of that commission was Dr. Harry 
Gideonse, president of Brooklyn College. 

This commission did the research, prepared the material, and held 
public hearings on refugees from behind the Iron Curtain that pro- 
duced the material which for the first time established in a documen- 
tary way the fact that the Soviet Union’s economy was based upon 
a slave economy. 

This material was presented to the United Nations through the 
good offices of the American Federation of Labor. And it led, at 
least in part, to the formation of the United Nations Commission 
on Forced Labor. 

Mr. Hocker. Thank you. Now, we were speaking just before I 
asked that question on what material was available to you in connec- 
tion with the study of these cases. 

Mr. Watts. Well, I have suggested that material was available to 
me as a private lawyer in cases that I had personally handled or which 
had been referred to me by the Workers Defense League, in addition 
to the material that the lawyers and their clients permitted me to use 
when I went around talking to lawyers throughout the country. 

One problem that we faced constantly, both in representing men 
and in preparing this report, was that the allegations we were deal- 
ing with, up until the beginning of this year, were based upon con- 
fidential information and a confidential file which was unavailable 
to the man and was unavailable to his lawyer in preparing his defense. 
So that you would have allegations such as “You have been reported 
to have been associated with an individual who is sympathetic to 
Communist causes,” with no identification of that individual or the 
causes. 

Now, I am happy to say that there has been some improvement 
in that, both in the nature of the allegations and in the amount of 
material made available. Now the allegations say something like, 
“You have been reported to have been associated with John Jones, 
who is reported to have been a member of such and such.” 

In January and February of this year the Army began to make 
available to the man a G-2 summary of information, which is sup- 
posed to be a complete summary of the derogatory information in 
the confidential file, with the deletion of names that in the opinion 
of the Army might be detrimental to the interest of national security. 

Now, I say it is supposed to contain complete information, and I 
believe that the Army makes an honest effort to present it as com- 
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pletely as they can in the interest of national security. However, it is 
a curious thing that in most of the hearings that I have participated 
in—and other lawyers have reported the same thing—minor extra- 
neous matters crop up in the questioning, long-forgotten family feuds, 
and so forth, which indicate that the hearing board. the field bo: rd, 
has before it in the confidential file additional information which we 
don’t know about. Now, it is information which might on the surface 

have nothing to do with security, but on the other hand it is informa- 
tion which made some impression on the field board members’ minds, 
otherwise they wouldn’t be asking the man about it. And that is one 
very bad feature of it, of course. 

Mr. Hocker. Let me ask you 1 or 2 more preliminary questions. 
This was primarily a study of the program affecting draftees; was 
it not ? 

Mr. Warrs. Yes. In fact, I specifically excluded all the others, 
people who sought a privilege, or a commission, and so forth. The 
draftee is in a peculiar status. He is not a person who has sought 
Government employment, he is a person performing a duty imposed 
upon him by law. 

And incidentally, the Army tries to recognize that there is a differ- 
ence between a draftee and an ordinary voluntarily enlisted man. In 
practice it hasn’t seemed to work out very favors ably for the draftee. 

Mr. Hocker. Well, the question that IT was coming to in that con- 
nection isthis. Is it in fact the case that there are many more draftees 
in the Army than in the other branches of the service ? 

Mr. Warts. That is right. I note that the Navy is drafting some 
people now, so the papers have reported. But virtually all of the 
draftees go into the Army. And that is why my study was mainly 
confined to the Army. But all branches of the service have parallel 
regulations. I remember at one time I suggested a specific change 
in the regulations, about a year and a half ago, and the officers that I 
was discussing it with agreed that it would be a good change, but it was 
necessary to get agreement with the Navy and Air Force, because their 
regulations had to be parallel. 

It so happened that a change was made in that particular provision, 
but not along the lines that I suggested. 

Mr. Hocker. The reason I asked this question was to explain the fact 
that the cases we are here to discuss in connection with your study are 

Army cases, and the reason for that, I take it, is that the great bulk 
of the draftees go into the Army. And your study was into the 
problem of the drafted soldier who is charged with being a security 
or a loyalty risk ? 

Mr. Warts. Correct. 

Mr. Hocker. Now, let me ask you this one more general question 
before we get into details. Have you found, generally speaking, that 
there is more information available in the hearings with respect to 
soldiers or sailors than is available in the case of civil servants or 
others who are processed under this program ? 

Mr. Warts. Since the beginning of this year, since January of this 
year there has been considerably more information available through 
this G-2 summary of confidential information. 

Mr. Hocker. And by the improvement that you mentioned in the 
specification of charges? 
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Mr. Warts. Yes, sir; by that too, although other branches of the 
security program have been increasingly more specific in their charges. 

Mr. Hocker. Now, did you prepare at my suggestion some general 
comments on the operation of the program, Mr. Watts? 

Mr. Warrs. Yes, Mr. Hocker, I did. And I would like to submit 
it and go through it in a general way, if I may. 

Mr. Hocker. I would appreciate it if you would. You may pro- 
ceed, Mr. Watts. 

Mr. Warts. This summary of testimony which I have just sub- 
mitted to the committee sets forth my organizational affiliation, and 
something about the organization as I have testified to. However, I 
would like to make it clear that I am appearing personally as an at- 
torney at law at the request of the committee, and while I am sure 
the Workers Defense League endorses everything I am going to say 
today—I certainly hope it would—why, this is a personal appearance 
on my part. 

Mr. Hocker. May I say in clarification that it is the policy of the 
subcommittee to hear individuals and not associations as such, feel- 
ing that that is the way to accumulate the best evidence. So go ahead, 
Mr. Watts, please. 

Mr. Warts. I believe I have really covered the first page. I do 
appreciate the opportunity to appear before this committee. I want 
to talk about the question of freedom of association; this is a free- 
dom which is inherently in the rights guaranteed us under the Con- 
stitution. It is spelled out, but beyond the spelling out it is inherent 
in all of our rights. I am particularly concerned about the effect of 
the Army military personnel security regulations upon persons 
drafted, because in my opinion they result in a very serious in- 
fringement of the military upon the civilian lives of every young man 
who is subject to the draft, not only prior to his induction, but for 
a period of 6 years, and in some cases, for life after he has finished 
his active service. 

I say that I don’t believe that the Congress intended, in enacting 
the Universal Military Training and Service Act, and particularly 
in enacting the Reserve provisions of the act, to give the Army such 
control. And I think there is an immediate need, first, on the part 
of all of the Armed Forces to revise drastically their own regulations, 
their own thinking in this matter; and, secondly, I think there is a 
need on the part of the Congress to adopt some remedial legislation, 
not only to see that the Armed Forces divest themselves of this con- 
trol, but also to do so for the hundreds, probably thousands—I have 
been unable to get the exact figures—of men who have been adversely 
and improperly affected by these regulations. 

Mr. Hocker. Does that mean that there are no published figures 
of the number of persons who have been drafted and given a discharge 
indicating security reasons ? 

Mr. Warts. I have been unable to obtain them, and I do not 
believe there are any published figures now on persons who have 
gotten less than an honorable discharge from the Army. But the 
injustice that has been done the men goes beyond that. They have 
been deprived in many cases of an opportunity to secure the military 
training that the Congress intended they should have. 

And incidentally, they have been deprived of cash benefits which 
would have been of considerable value to them. I think that it would 
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be important for this committee to have the figures. As I say, I have 
examined over 200 cases. Certainly I am one man who has tried 
to go about the thing logically and go to the lawyers who are likely 
to have such cases. But there must be many times that many cases 
that have reached a point where there has been a hearing of some 
kind. 

Mr. Hocker. Mr. Watts, the subcommittee has requested the De- 
partment of Defense to make that information available to us. They 
have been most cooperative, and I am sure that before the hearings 
have been siialeted you will have that information. 

Mr. Warts. Well, I am very glad to know that. I think it is ex- 
tremely important for you to know how many people have actually 
been affected by it. 

As I have suggested before, this program applies to all of the 
Armed Forces. I am talking about the Army, because most draftees 
go into the Army. And the ‘regul: ation which we are concerned with 
is Army Regulation 604-10, which was adopted in the latter part 
of July of this year. Howev er, it was a recodification or a restate- 
ment of the previous regulations. 

While it changed in some procedural detail the more undesirable 
aspects of the old regulations and added a few things which are of 
benefit to the man in other details, it solidified a basically wrong policy 
of the Army, namely, the determination by the Army that it would 
abandon its traditional policy which had been, as was stated by the 
Secretary of the Army, Robert Stevens, in his testimony before the 
Senate Armed Services Committee in March of 1954 that— 

a man whose conduct had been faithful and honest during his time in the service 
would be entitled to a separation under honorable conditions notwithstanding 
what his conduct may have been prior to entering the service. 

That had always been the policy of the Army. And it seems to 
me that it is the only possible policy that the Army could follow. 
Unless the Army is going to presume to exercise control over civilians, 
it could only be concerned with the activities of a person while he 
is on active duty. 

But Secretary Stevens explained at that time that they were chang- 
ing that policy. He explained his present policy as of last March of 
1954, as iedlowe Where a man is discharged from the service because 
he is found to be disloyal or subversive, his separation within the 
limits of the law should be under other than honorable conditions 
regardless of the actual character of the service rendered. 

Frankly, I find that statement gibberish because if a person is in 
fact disloyal or subversive it is difficult to see how he could be render- 
ing honorable service in the Army. But Secretary Stevens at that 
time seemed to feel that it might be possible for him to do so. 


But then he went on and made a more ominous statement by say- 
ing— 


When the evidence fails to show that he is disloyal or subversive but does 
establish that he is otherwise a security risk and should be eliminated, he is 
separated under honorable conditions, usually with a general discharge. 

Now, these regulations that were adopted last July make a general 
discharge mandatory if a person is continued in the Army under what 
the Army calls specially controlled duties. He is continued in the 
Army, but even though the Army has decided that his retention in 
the Army does not constitute a danger to national security, neverthe- 














security. 


less for whatever reason the Army chooses it does not want to give 
him a complete clearance. 

Mr. Hocker. What is the citation to the regulations, Mr. Watts? 
Do you have it there? 

Mr. Warrs. Yes. In AR604-10, paragraph 17, the bottom part 
of subparagraph (b). ote 

Where an inductee refuses to complete a loyalty certificate in its 
entirety—if they decide that his retention is inconsistent with the 
interest. of national security, he receives an undesirable discharge. 
However, if there is insufficient derogatory information to decide 
that he should be discharged from the Army they keep him in the 
Army under specially controlled duties, and then upon completion 
of his duties he can receive a separation no higher than general under 
honorable conditions, even though the Army has insufficient deroga- 
tory information to consider him a security risk. 

Now, that is what happens in the case of a man who fails or refuses 
to completely execute the loyalty certificate. 

If a man executes his loyalty certificate and discloses what the 
Army considers significant derogatory information, the Army has 
two choices. 
cedures that his retention is inconsistent with the interests of national 
If they decide that he will get a discharge, it will be no 
higher than general under honorable conditions, even though these 
activities have nothing to do with his Army career and the informa- 
tion concerning them is entirely what he has personally volunteered. 

They go a step further, though. Even if the man has volunteered 
information at the point of induction or prior to induction with the 
Army considers significantly derogatory information, and if after 
full investigation and hearing the Army determines that that infor- 
mation is insuffiicent to require his discharge from the Army in the 
interests of national security, it says it will hold him in the Army 
under specially controlled duties until the completion of his term of 
service, and upon completion of that service he will get a separation 
no higher than general under honorable conditions. 

So it looks like once any charges are raised against a man, or once 
he volunteers that he has had any associations which the Army decides 
are significantly derogatory, even though they do not affect the inter- 
ests of national security, the Army tells him that “regardless of your 
service you cannot get an honorable discharge. The best you get is 
a general discharge under honorable conditions.” 

Mr. Hocker. May I ask at that point whether you found in the 
course of your studies there was any significant number of persons 
who on the basis of such derogatory information are discharged at 
the commencement of their Army career, or is it more likely that the 
person will be retained on controlled status, and required to serve 
out the whole period of his service? 

Mr. Warts. Up until the time of the Senate Armed Forces Com- 
mittee hearings of March 1954 it was fairly common for the Army to 
discharge a man immediately upon completing an investigation of 
derogatory information. If a man at the point of induction said, 
“T was a member of such-and-such an organization,” or, “I am a mem- 
ber of such-and-such an organization,” or refused to answer, the Army 
would investigate, and quite often they would give him a discharge 
within 1 or 2 months, depending upon how long it took them to com- 
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plete their investigation. And during that p pet it was quite com- 
mon for the Army to give a man a discharge based upon the character 
of the service he had rendered, even though that service was for 1 or 2 
months. 

Mr. Hocker. You mean an honorable discharge ? 

Mr. Watts. An honorable discharge. Now, after the Senate Armed 
Services hearings in March of 1954 the Army—or during the course 
of them, as I have indicated by Secretary Stevens’ statement—the 
Army stated they were not going to do that any more. And thev 
didn’t do that any more. 

For a year following that it was fairly common procedure for a man 
to be continued under investigation in the Army, then have a hearing, 
and then after about a year maybe get a discharge which would be 
less than honorable. Now, however, the Army almost invariably 
keeps a man in the service under specially controlled duties for the 
2 years of active duty. 

But they go a step further than that now. They say that he will 
receive a separation which will be no greater than general under 
honorable conditions, and he will be assigned to the Army Reserves 
under specially controlled duties. Now, being in the Army Reserves 
under specially controlled duties means nothing at all, because these 
people who have completed this type of 2 years of active service are 
not liable to being called up to active duty in the Reserves unless the 
Congress authorizes it. So they are held in a nominal status in the 
Reserves for 6 years; their only ‘obligation is to inform the Army of a 
change of address. 

At the end of those 6 years in the Reserves, in that nominal status, 
they know they cannot get a discharge any greater than general 
under honorable conditions. 

Now, it well might be that during this 6 years of civilian life the 
man might do some tremendously important patriotic service to his 
country. Nevertheless the Army says, “We don’t care what you do in 
the future, we don’t care how you serve actively in the Army, what 
we are concerned with is who you were associated with, what organiza- 
tions you belonged to 3 or 4 or 5 years before you were called to 
service.” 

Mr. Hocker. Do I understand that the regulation expressly pro- 
vides that if the separation at the time the draftee leaves the Army 
and enters the Reserves is less than honorable, he cannot thereafter, 
following the 6-year period of Reserve status, get an honorable dis- 
charge ? 

Mr. Warts. That is my understanding of the regulation, which is 
paragraph 3 (c). Itsays: 

Members who are indefinitely assigned to specially controlled duties while 
on active duty— 
that is, the ones who don’t have sufficient derogatory information to 
put them out of the Army— 


and who have a Reserve obligation— 
which is all draftees— 


will be transferred to the Army Reserve to complete such obligation. They will 
he retained on specially controlled duties in reserve, and flagging action will be 
maintained. 
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Now, other provisions of the regulation state that all those who are 
retained on specially controlled duties cannot get better than a general 
discharge. 

Mr. Hocker. I see. One other question that I would like to inter- 
pose right at this point is this: Is there any provision, either in the 

regulations or in Army practice, which operates to determine the 
nature of the type of discharge or the type of duties assigned to a 
draftee on account of other types of—shall I say misdeeds—prior to 
service. 

In other words, suppose a man has committed a crime and has either 
served his time or part of it, then is drafted, Is there a provision in 
Army regulations or in Army practice to give that person controlled 
duties during his service or to give him less than an honorable dis- 
charge without regard to the character of the service during that time? 

Mr. Warrs. I have been unable to find any such regulation, and | 
don’t. believe there is any. For example, the Army operates with a 
considerable amount of discretion as to who it will admit to the Army. 
For example, it does not have to take into the Army a person who has 
been convicted of a felony. 

If it does decide that it will take such a person into the Army, it 
doesn’t hold his prior convictions against him. It might be that it 
decides that a person who has been convicted of embezzlement m: LV 
come into the Army, but they won’t make a fiscal officer out of him. 
But that is a matter of individual decision, and it is not a matter of 
regulation. 

And regardless of what they make him they will give him a dis- 
charge based on the character of the service he has rendered and not 
on the fact that he had a previous conviction. 

Mr. Hocker. Do I understand, then, that as far as you know and 
as far as the regulations reveal the only type of pr einduction activity 
which affects the character of a man’s discharge, irrespective of the 
heinousness of the activity, is associations with organizations deemed 
to be subversive or actual subversive activ ity on his own account ? 

Mr. Warts. Or whom he happened to be related to; yes. 

Mr. Hocker. All right, I am sorry I interrupted you. Go ahead. 
But first, let me ask you this, too, if I may. Have you made any 
effort to determine what the effect upon the soldier is who is separated 
under less than honorable conditions ? 

Mr. Warts. Well, I have had a few examples of that from my own 
clients. I believe one of them is going to testify here today. He had 
a definite job offer, and when he received a less-than-honorable dis- 
charge, even though it was on appeal, he was informed that regardless 
of the final outcome, even if he were ultim: ately cleared, the fact that 
he was initially given this less-than-honorable discharge precluded 
him from that particular employment. 

I would like to give you one other case of a man who does not have 
a discharge at all as yet from his current tour of enlistment. And 
that man is not a draftee, although at one time he was. 

This man was in the Air Force. He was drafted in 1943. He de- 
cided to make the Air Force a career. He was a master sergeant on 
his last enlistment. He had three honorable discharges from the Air 
Force. And finally. in 1952, when he comes in with a new enlistment, 
he is confronted with a loyalty certificate, which he executes. When 
he nears the completion of his last term of enlistment he is called in 
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for an interview. He is informed that he cannot let anybody know 
that the interview took place. Questions are asked him about the 
affiliations of his family, and affiliations of his own, without any iden- 
tification as to time. He refuses to answer the question, because he 
feels that they have no bearing on his career in the Army. Here he 
already has three honorable discharges. He was finally discharged 
from the Air Force in February of this year with a notation on his 
separation paper that the character of the service is to be determined. 

So this man has nothing—he has had or lost eight jobs since Feb- 
ruary of this year. He has a job now not in his field of training, not 
in his specialized ability, because he finally had to find a job where 
he didn’t have to show a discharge paper or where he didn’t have to 
have a security clearance, because when he did, it came back that the 
Air Force had him under investigation. 

Now, I don’t know how long the Air Force plans to take to complete 
its investigation of a man who has already served 14 years honorably, 
and who already has three honorable discharges. But here is a man 
whose whole life is being affected, and the Air Force hasn’t even de- 
cided what allegations, if any, they will serve against him. 

There are many other cases. These men who come out, if they are 
interested in working in an industrial field, know very well that it is 
useless to apply for any sort of industrial job that requires clearance, 
or in general any sort of industrial job where they have to show a 
discharge paper, if the discharge paper, even a general discharge 
paper, states on it “AR 604-10 applies.” 

This is the security regulation. Any personnel man worth his salt 
knows what it means or will find out before he employs a person. 

So what it means is that in all areas of employment where a person 
has to have security clearance, or in all public employment, it is 
virtually impossible for a person to secure a job. 

Mr. Hocker. Are you at liberty to disclose the name of that Air 
Force sergeant, or is that within your privilege as an attorney? 

Mr. Warts. I am not at liberty. He is a client of mine. 

The Air Force, however, is aware of who he is. 

Mr. Hocker. May I ask you, Is there any statutory authority that 
you know of for the practice of the armed services in requiring a 
drafted person to execute this form DD-98, the loyalty certificate? 

Mr. Warts. I believe that the Army has adequate statutory author- 
ity to require the execution of some form of loyalty certificate, and 
T am sure that they have always done that, or at the minimun, re- 
quired an oath of loyalty. However, there is no statutory necessity 
for the Army to require an investigation into the Attorney General’s 
list of subversive organizations, for example, or to use the same cri- 
teria as those set forth in Executive Order 10450 for civilian employees 
of the Government. 

I think it is pertinent at this point to mention that the statutory 
authority for Executive Order 10450 is Public Law 733. And that 
public law specifies that it is to apply to civilian employees of Gov- 
ernment. And the Executive order specifies in accordance with the 
law that it should apply to civilian employees of Government. 

In the same way the Attorney General’s list is something which 
is to be used in aiding in determining whether a person should be 


employed or continued in Government employment as a civilian 
employee. 
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Now, the Army has adopted, or the Armed Forces have adopted, 
the criteria of the Executive order in toto, including the Attorney 
General’s list. I think that it probably had authority to require 
some sort of check on loyalty in determining whether or not it would 
accept a person for induction. But there is certainly no statutory 
authority whatsoever for using this loyalty form as a basis for deter- 
mining the character of discharge the man should receive. And I 
think that is the important thing. 

The Army has the right, in my opinion, not to take these men in 
if they don’t want to take them in, although certainly there is a 
serious question of how far the Army can go in refusing to induct 
a man, in effect refusing to permit him to perform the duty required 
by law, because of his prior associations. That probably should be 
investigated. 

But we don’t even have to go that far. One thing is clear, there 
is no statutory authority to my knowledge justifying the use of pre- 
induction activities in determining the character of discharge. 

Mr. Hocker. While we are on that subject, do you find any statutor y 
authority for this practice, new to me, of giving a man a discharge 
with the character of the discharge yet to be determined ? 

Mr. Warts. Well, I see no statutory authority for the Air Force 
doing it in the case of this man who had no Reserve service obliga- 
tion. And I think that that was a technical error the Air Force made. 
And that is one reason why this man’s case has not been completed. 

As far as the draftees are concerned, they do not get a discharge 
normally at the end of their 2 years of active service; they get an 
order of separation from active duty and an assignment to the Army 
Reserve. 

Now, the statute, the Universal Military Training and Service Act, 
states that a person upon completion of his active duty is entitled 
to a certificate showing, reflecting, the character of the service he has 
rendered. I believe that the Army is violating that provision of the 
Universal Military Training and Service Act in that when it sepa- 
rates a man from active duty under a general discharge or under an 
indeterminate discharge it is not giving r him a certificate based on the 
character of the service rendered. 

Mr. Hocker. I notice that the regulation, if I recall the wording 
of it correctly, says something to the effect that a man has deliber ately 
or voluntarily limited the services that he can render to the Army by 
virtue of these preinduction activities—is that the basis upon which 
they attempt to take the position that this reflects the character of 
his service, do you suppose 

Mr. Warts. Well, that is the justification for it by the Army. That 
is one justification given by the Army. They have given other 
justifications for it. 

However, that a person can voluntarily impair his usefulness to the 
Army by something he did a long time before he went into the Army, 
some association, is something I can’t understand, any more than a 
person who commits a felony jeopardizes his usefulness to the Army. 

But in any event, is this something which the Army can exercise 
control over? I think the Army has to take what is presented to it, 
decide who it is going to use, and go on from there. If we are going 
to use this concept of a man jeopardizing his usefulness to the Army, 
let’s look at what happens when we get into the Reserve provisions. 
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After the man has completed his 2 years of active duty, and he has 
no more legal obligation to the Army other than to let it know where 
he lives, until Congress takes some action, then he cannot, the Army 
says, «join any organization that we don’t approve of, even though 
we are not going to call you back to active duty unless the Congress 
tells us to.” 

Mr. Hocker. Unless Congress tells us to? 

Mr. Warts. Unless Congress tells us to. Now, if this is a valid 
criterion the Army could take anybody who goes out after he has 
finished his active duty and through reckless driving injures him- 
self permanently, and could say, “Through your own act you have 
jeopardized your usefulness to us, therefore at the end of your Re- 
serve ae we are going to give you a less-than-honorable dis- 
charge.” I don’t think the Army could do that, and I don’t think 
if they tried to do it anyone would say they had the right to do it. 
I don*t think the Army has the right to say that you have to adapt 
your whole life up until you have finished the 8 years of duty under 
the Universal Military Training Act to what the Army wants you to 
do. And that is in effect what it says when it talks about jeopardizing 
your usefulness. 

Mr. Hocker. On this subject, too, this question occurred to me. 
If it is within the purview of the statute to give a man an indetermin- 
ate discharge, conceivably—this is a reduction to an absurdity—but 
would it not follow that it would be possible to discharge everybody 
under an indeterminate discharge, character to be determined, and 
to keep them indefinitely in that status, and thus to keep some control 
over their associations after service ? 

Mr. Warts. If the present regulations of the Army have any sort 
of legal or statutory basis there is nothing to prevent them from doing 
what you have suggested, except for the provision, which the Army 
is currently violating, of the Universal Military Training and Service 
Act, that a person is entitled to a certificate when he finishes his active 
service showing the character of that service. 

Mr. Hocker. Yes. But we discussed a moment ago that there is at 
least a statement made as a basis for avoiding the effect of that pro- 
vision of the statute. 

Mr. Warts. Well, they don’t avoid it completely. The Army gives 
an indeterminate separation. Eventually they get around to deter- 
mining what sort of a separation from active duty a man will get 
They complete an investigation, which might have already been going 
on for the full 2 years of active duty, and w vithin usually a few months, 
but in some cases taking 4 or 5 or 8 months after he has finishfed his ac- 
tive service: eventually the Army makes a determination. And it 
cives him a certificate of separation. 

Mr. Hocker. What types of discharges are used for this purpose. 
Mr. Watts? 

Mr. Warts. Well, if a person is cleared he gets an honorable dis- 
charge unless he has been held under specially controlled duties. If 
he is considered a security risk and should not be retained in the Armed 
Forces, he gets an undesirable discharge. If he is partially cleared, I 
guess, and retained under specially controlled duties, he gets a general 
discharge under honorable conditions. And they are the three cate- 
gories which the Army uses in security cases. 
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There are other types of discharge from the Army, but I don’t 
believe they are used in these cases. 

Mr. Hocker. How does the practice of making this investigation 
affect the military training of the draftee? You said that it deprives 
him in some instances of the opportunity to receive military training. 
What did you mean by that ? 

Mr. Warts. Let me give youanexample. Prior to induction, a man 
is supposed to execute the loyalty certificate, DD98. It used to be 
that he would not get it until a week or so after he was inducted, during 
the orientation period, but now he usually gets it during the preinduce- 
tion physical examination, and it is immediately prior to induction. 

I have cited a good example of how this works on page 4 of my sum- 
mary of a case that just came to the Workers Defense League office this 
week, where the man, when he got his loyalty certificate during the 
process of induction in November of 1953, set forth three things: 

One. When he was about 18 years old he had signed the Stockholm 
peace petition. During this same period he had given somebody some 
money and subscribed to Science and Society, the theoretical organ of 
the Communist Party, and had received two issues of that publication. 
About the same time he associated with some people who might have 
been Communists. 

Now, this is information he volunteers. So immediately the investi- 
gative process starts. He is put in basic training, however, because 
the law says that every draftee has to receive a minimum of 4 months 
of basic training. 

I am curious to know what the Army would do with these men if 
the Congress had not required that they get this basic training, because 
now when he completes his basic training he is put under specially 
controlled duties. There is what is called a flagging action against 
him, which means that he cannot be promoted; he cannot be trans- 
ferred out of the major command district. Nothing good can happen 
to him until his period of investigation and final determination is 
made. 

Mr. Hocker. That is analogous to the suspension period in the case 
of civilian employees, I take it? 

Mr. Warts. That is right; only he is not suspended. He cannot 
leave his post and go out and find a job. He is assigned to routine 
jobs around the post. 

Mr. Hocker. What type of work is he given ? 

Mr. Warts. Well, 1 had one case of a man who was eventually 
cleared without any allegations saisiaii nee served against him, 
because the charges were so ridiculous. The investigation panne 
from information which he had volunteered. But for 8 months, 
months, or longer, he had such jobs as pasting cellophane over the 
notices on the bulletin boards at Fort Dix. 

It was curious because his orders were to paste cellophane over these 
posted notices. Some of them were five pages long. That did not 
make any differ rence; he pasted cellophane over them. 

Well, that is the sort of jobs those people do. And you will find in 
the cases of some of the people who are going to testify here today 
that they have sought to do more because they have been so bored 
with the work they have been given to do that has such little relation- 
ship to their background and training and ability, that they have 
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sought to do more than they have been assigned to, and in some cases 
have been permitted to do it. 

I had a case out at Fort Jay a few months ago where the Army, 
despite the fact that the man was under a continuous administrative 
hold—he was in what was supposed to be specially controlled duties— 
was an information and orientation instructor of the troops in the 
occupation zone of Germany, so that every week he would give lec- 
tures on current events. 

If the Army really believed that this man was a security risk, the 
Army was certainly derelict in permitting him to be in that position. 
And there were many examples of that up until midsummer of 
this year. 

Now, under the new regulations of July he cannot be placed in any 
such job. It means that fundamentally all he can do are the routine 
policing jobs around the post, sometimes minor clerical jobs, running 
the prisoners and things like that. Certainly it is not military train- 
ing. It is all very well and good to say, as the Army does say, that 
these jobs have to be done anyway. However, the Army is su 
to, in my opinion, utilize most accent the skills and ability it has 
available. And for it to continue to hold a man for 2 years with no 
training beyond his basic in this sort of a job means that the Army 
has made of itself a minimum detentien prison for these men. 

It has not increased our national security ; it has not increased these 
men’s ability, or, for that matter, their will to do a service for the 
country. 

The thing that has surprised me is the number of these men who 
have gone through this experience and have come out of it and have 
not been embittered by it. Most of them that I have had contact with 
feel that the Army has made a very bad mistake, but they are still 
willing to go out and do anything and everything they are called upon 
for their country. 

Hr. Hocker. You were telling us about one individual who had 
signed the Stockholm petition and subscribed to Science and Society. 

Mr. Watts. Oh, yes. Well, he did this, of course, over 3 years be- 
fore he was drafted into the Army. He volunteered this information 
when he went into the Army. He went through basic training; he 
was under specially controlled duties while he was being investigated ; 
eventually he had a hearing—or, he got a letter of allegations. The al- 
legations said just the same thing he had volunteered, that he had 
signed the Stockholm peace petition, subscribed to Science and So- 
ciety and that he had associated with people whom he thought might 
have been Communists. 

Then the allegations went on and said something further: “And, 
you have failed to divulge, or refused to divulge, the names of these 
individuals.” Well, it so happened that no one had ever, even up to 
that time, or since that time for that matter, asked him to divulge the 
names of these individuals. But that is not the important thing. 
The important point is, what effect did these activities, which were 
very transitory 3 years before he went into the Army, have upon his 
Army service? And also what difference does it make to the Army? 

t might make some difference to somebody else, but what difference 


did it make to the Army whether or not he divulged the names of these 
people? 
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The Army is led astray by its own mistake of using this criterion. 
So this man completed his 2 years of service last Saturday. He had 
hearings; he was held under specially controlled duties; and on last 
Saturday he received a general discharge under honorable conditions. 
Despite the 2 years of more or less intensive investigation of him by 
the Army, no information was ever turned up against him other than 
information he gave the Army at the time of his induction. 

If the Army thought this was serious, they should not have taken 
him in. But now they take him and they stigmatize him for life with 
this less than honorable discharge. 

Mr. Hocker. Did that general discharge he got contain this refer- 
ence to Army Regulation 604-10? 

Mr. Warrs. I assume so. He has not shown it tome. I think that 
is what he actually got. He is sending it to me, and he just told me 
about it. I think what he actually got was a separation certificate 
from active duty, which is the form 214, I believe. But on it, or every 
one that I have ever seen, it has said this applies. 

Mr. Hocker. I see. Can you tell us something about this general 
discharge ? 

Mr. Watts. Well, the general discharge, the Army used to say, was, 
as far as they were concerned, no different from an honorable dis- 
charge. It is a general discharge under honorable conditions. And 
under the Federal law it has no effect on the benefits that a man may 
receive. However, if it is no different than honorable, why doesn’t 
the Army give a man an honorable discharge ¢ 

But actually, as I have indicated, there is a big difference and it has 
a serious effect in some States on veterans’ benefits that a man might 
receive. And—I am not sure of this—I believe there are a few Fed- 
eral laws that require an honorable discharge. I know there are a 
number of State laws that require an honorable discharge. 

But the real thing that is wrong with it is that it does not reflect the 
character of the service a man has rendered, for one thing. Therefore. 
it is a false statement. 

Secondly, it jeopardizes a person’s future. He cannot get many 
jobs. . 

I would like to say, or read, what I said in my statement about the 
general discharge. The general discharge is a curious thing in the 
whole security setup. 

A general discharge is given for other things than just security 
reasons. It is given to people who cannot quite march straight. They 
are more bother to the Army than they are worth. They might be 
trying hard. They do not do anything real bad, they cannot get up 
in the morning or something. So the Army gives a general discharge 
when it does not have anything too specific against him, but he is 
sort of a nuisance to have around. 

In a security case, what possible bearing could it have? A man is 
a security risk or he isn’t, by some sort of criteria. 

Now, the Army has created this third category. If he is a security 
risk he gets an undesirable discharge. If he isn’t, he gets an honor- 
able. If he is what the Army must consider almost a security risk, 
or practically a potential security risk, they give him a general dis- 
charge. And this is something which is particularly curious because 
the Army has adopted the criteria of Executive Order 10450, because 
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these criteria certainly go to what I consider the ultimate limits of 
anticipating what a person might do in the future because of what 
he allegedly did or believed in the past. 

Now, if the Army cannot, with these vague criteria, make its deci- 
sion one way or the other about a man, why in the world doesn’t it 
clearhim? But it is afraid to do that. 

Now, I am embarrassed when I say, as I said in the past, that the 
Army is afraid to do that or does things because of fear. But I 
think it is significant that the Army changed its basic policy of giving 
aman a discharge based on the character of the service that he rendered 
during a course of the Senate Armed Services Committee hearing 
last yea 

I think it is significant that the Army cannot make up its mind 
whether a man who had some v: ague, previous associations maybe 
should get an honorable or an undesirable under these broad criteria— 
which are pretty horrible in my opinion. They certainly ought to be 
able to make up their mind about a man, but they don’t. And so they 
say what was said, that a man is practically a potential security risk, 
and that is what a general discharge means. 

Mr. Hocker. If I can turn to another subject, two of the cases that 
the chairman has announced we will hear today are the cases of Barry 
Miller and William Witthoft. Both of those young men were charged, 
among other things, with belonging to the Socialist Youth League. 

I understand that you repr esented these two young men, and [ won- 
der if you could tell us something about the Socialist Youth League 
and what they were doing as members of it. Can you tell us some- 
thing about that? 

Mr. Warts. Well, I can tell you actually what the Socialist Youth 
League was. Ican tell you, I believe, what the Socialist Youth League 
looked like to these young men because it is what it would look like 
to myself, for example, who is not a member, and never has been 
associated with it. 

The Socialist Youth League was—it is now defune » youth 
division of the Independent ‘Socialist League. The Independent So- 
cialist League and its youth division, the Socialist Youth League, 
were listed by the Attor ney General as subversive organizations. 
Now, I am not here to defend these organizations. I do not think 
that it is important for us now to determine whether or not they are 
subversive. But I do know this: That they have never had a hear- 
ing, even though they have tried to have a hearing for 8 years, on 
whether or not they are subversive. 

Now, they have insisted they are not, and the Attorney General is 
now, fin: lly, after 8 years, and after a Supreme Court decision order- 
ing hearings, giving this organization, or these organizations, a hear- 
ing. Incident ally, they are the first organizations that the Attorney 
General has ever accorded a hearing. 

But that is not important. What is important is that these two 
young men, whom I represent, were students at the University of Chi- 
cago. The Socialist Youth League was a recognized student organ- 
ization at the University of Chicago during the period of their mem- 
bership in it. 

I have a photostat of a letter which we submitted to the Army in 
these cases from the director of student activities, William Birenbaum, 
of the University of Chicago. 
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I would like to submit it to the subcommittee, but I would like t 
read just one sentence or several sentences from it: 

The university's regulations provide that any group of 10 or more students in 
good standing may form a student organization, petition the student government 
for recognition, and secure thereby certain privileges. * * * 

These are mainly the privileges of posting notices on the bulletin 
board and using the building facilities. 

Each student organization is required to have a faculty adviser. The recog- 
nition given to these groups does not carry with it the university’s sponsorship 
or endorsement of the group’s activities. It merely signifies the university’s per- 
mission to its students to organize freely and to engage in lawful discussion, 
assembly, and educational activity. 

They state that within the sc ope of these polic ies the Socialist Youth 
League was a recognized organization, and it gives the periods of the 
recognition and they state its purposes. 

Then they go on to talk about another organization, the Polities 
Club, which came up as charges against these two men. And the 
Politics Club, incidentally, has not been cited by any organization as 
a subversive organization. 

Mr. Hocker. Did both of those organizations at the University of 
Chicago have faculty advisers assigned to them ¢ 

Mr. Warts. They both had fae ulty advisers, and in the course of 
preparation for hearings of these men we secured affidavits from the 
faculty advisers. One of them was Prof. Bert F. Hoselitz, who says 
at various times in 1949 and 1950, which were the basic periods we 
were talking about in these cases, he was a faculty adviser of the So- 
cialist Youth League. And he says that he knew that the Socialist 
Youth League was affiliated with the Independent Socialist League 
nationally, but that in his opinion the purpose of the Socialist Youth 
League on the University of Chicago campus was to carry on discus- 
sions of people who were interested in democratic socialism. 

And either he or some of the others in their aflidavits that we secured 
pointed out that one of the primary activities of this organization was 
opposition to the Communist organizations on the campus. 

We have a statement from Prof. Kermit Eby, who used to be with 
the Congress of Industrial Organizations and is now on the faculty of 
the University of Chicago. He states that he has had many contacts 
with this organization and its members on ¢ ampus, and they were not 
disloyal. 

We had a statement from the faculty adviser of the Politics Club, 
Mr. Phillip Rieff, saying the same sort of thing. 

Now, we will submit these so the subcommittee can see in full what 
was said. We secured in these cases approximately 30 affidavits from 
outstanding people all over the country concerning what these organi- 
zations were, particularly in terms of the way the student saw these 
organizations. 

(The materials referred to have been submitted to the subcommittee 
and have been made part of its files. ) 

He comes into the campus and he sees an organization that has re- 

ae faculty sponsorship and is a recc ognized organization. Why 

10uldn’t he join it? And, what right does the Army have to tell 
him 38 years later when it inducts him that : “Because you belonged 
to this recognized student organization, you cannot get better than a 
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general discharge or, in some cases, you will get an undesirable dis- 
charge”? 

There was another case of a young man who was in a very similar 
situation to Barry Miller and William Witthoft on a different college 
campus, who has received an undesirable discharge. And, there are 
many cases of people who have had similar involvements with these 
and other organizations, many of them on a strictly local campus level, 
who have no outside connections, like the Politics Club at Chicago and 
like the Eugene Debs Society of Brooklyn College and so for th. 

Mr. Hocker. Mr. Watts, as a result of your studies and your 
familiarity with the program, are you able to make any suggestions 
for improvement of the program / 

Mr. Warts. Well, yes; I think I am. I have already made some 
suggestions to the Department of the Army. I think my best sugges- 
tion which I will gratuitously in the same way that I think “the 
Army has gr atuitously assumed this burden of censorship over peo- 
ple’s civilian activities, is the suggestion that the Armed Forces re- 
appraise their whole policy on their own initiative. 

I think this program is unconstitutional, and I think that some of 
the cases now pending in the courts are going to determine it to be 
either unconstitutional or illegal, or both. I think that will probably 
be determined in a number of the cases that are now pending. 

I know that the case of Harmon v. Stevens, is going to be argued on 
November 28, here in the District of Columbia. That is one of the 
basic cases. 

But, there is more toitthan that. This thing is just unconscionable. 
What right does the Army have to do it? It cannot be permitted to 
continue, and I think that the Army should not wait for the courts 
or the Congress to tell them to do something about it. I think the 
Armed Forces, altogether, have to reappraise their whole policy on 
this. 

I specifically suggested before, and I suggest again, that the frame- 
work in which they set up a new system must be ‘that the Army is re- 
sponsible only for people while they are on active duty, and that it will 
give a discharge based in accordance with traditional policy on the 
character of the service rendered while on active duty. 

The Army will reserve to itself the right within the framework 
of the law to accept or reject those it does not want to permit to serve. 
But, once it has made that decision and accepted the draftee, unless 
« man has deliberately concealed something that becomes material 
later in terms of his actual service, the Army must give a discharge 
based upon the character of the service rendered. 

And, almost equally as important as that, it must permit a man to 
serve on the same basis as any other draftee in accordance with his 
abilities and capabilities. And, that is basically it. 

I think that Congress ought to do something, too, to clarify for the 
Army the status of a person in its Reserve. If the Congress says we 
have to have a Ready Reserve, the Army has to know whether it is 
going to be responsible for the physical and educational and social 
welfare of a person during the period of time that he is in the Ready 
Reserve. 

If it is not going to be responsible for all of those things, how can it 
assume responsibility for his political activities during this period 4 
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Well, that it has tried to do, and I think it has tried to do it partly 
because it started out with the wrong premise, but partly because there 
is some confusion and uncertainty concerning its responsibility under 
the law. 

Mr. Hocker. Mr. Watts, I think that is the most clear and full state- 
ment on this subject that I have had the privilege of hearing. And, 
on behalf of the subcommittee, I certainly wish to express my thanks 
to you for your work in preparing it. 

Mr. Warrs. I thank you. 

Senator Hennrnes. Thank you, Mr. Watts, very much for your 
appearance here this morning. The committee appreciates your 
having been here. 

(The statement of Rowland Watts is as follows :) 


STATEMENT OF ROWLAND WATTS, NATIONAL SECRETARY OF THE WORKERS DEFENSE 
LEAGUE, NEw York 3, N. Y. 


(Rowland Watts is a member of the Maryland bar with offices at 218 East 
Lexington Street, Baltimore, Md. He is also national secretary of the Workers 
Defense League. He has made a special study of the Armed Forces personnel 
security regulations with particular reference to draftees under the Universal 
Military Training and Service Act and is the author of, The Draftee and Internal 
Security, a study completed with the assistance of a grant-in-aid from the Fund 
for the Republic. 

(The Workers Defense League was established in 1936 for the purpose of 
securing legal defense for workers and members of minority groups. Its chair- 
man is the Rev. Donald Harrington of the Community Church, New York, and it 
includes on its national board such labor leaders as James B. Carey, Sal B. Hoff- 
mann, A. Philip Randolph, O. A. Knight, Patrick E. Gorman, Harold J. Gibbons, 
Emil Mazey, Abraham Miller, and H. L. Mitchell. Among other members of its 
executive board are James T. Farrell, Rabbi Roland B. Gittelsohn, Alfred Baker 
Lewis, Clarence Senior, Pearl L. Willen, and Norman Thomas.) 

I appreciate the opportunity this committee has given me to testify on the 
question of freedom of association, a freedom inherent in the rights guaranteed 
to all of us by the United States Constitution. 

I wish particularly to discuss the effect of the Army military personnel security 
regulations upon persons drafted into the Armed Forces under the provisions of 
the Universal Military Training and Service Act, as they result in a serious 
infringement of the military upon the civilian lives of all young men who are 
liable to the draft. ; 

It is not believed that the Congress in enacting the Universal Military Train- 
ing and Service Act, and particularly the Reserve provisions thereof, contem- 
plated or intended that the Armed Forces should exercise such control. It is 
submitted that there is an immediate need, first on the part of the Armed Forces 
to drastically revise their regulations in this regard, and, secondly, on the part of 
the Congress to enact remedial legislation, not only to prevent a reoccurrence of 
this situation, but to correct the many injustices that have occurred under the 
present system. 

Most of my discussion refers to the Army because that is where most inductees 
serve but all branches of the Armed Forces have parallel regulations. The 
applicable Army regulations in their most recent form are AR 604-10, adopted 
July 29, 1955. While they modify in procedural detail the preexisting regula- 
tions in several significant ways, they in nowise answer the basic objections that 
I made in my report, the Draftee and Internal Security, which Norman Thomas 
and I submitted to Secretary of the Army Wilber Brucker on August 6, 1955, 
On the contrary, they merely reemphasize the Army’s position which is an 
abandonment of its traditional policy that a person who serves in the Armed 
Forces is entitled to a discharge based upon the character of the service rendered. 
This traditional policy was stated by then Secretary of the Army Robert T. 
Stevens in his testimony before the Senate Armed Forces Committee on March 
18, 1954, when he said, “A man whose conduct has been faithful and honest 
during his time in the service would be entitled to separation under honorable 
conditions, notwithstanding what his conduct may have been prior to entering 
service.” 
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He explained the present policy, however, as follows: “Where a man is dis- 
charged from the service because he is found to be disloyal or subversive, his 
separation, within the limits of the law, should be under other than honorable 
conditions, regardless of the actual character of the service rendered. 

“When the evidence fails to show that he is disloyal or subversive, but does 
establish that he is otherwise a security risk and should be eliminated, he is 
separated under honorable conditions, usually with a general discharge.” 

Given criteria which would make reasonably definable what is meant by “dis- 
loyal or subversive,” or “otherwise a security risk,” these statement by Secre- 
tary Stevens would cause little concern if they applied only to a person’s activi- 
ties while he was on active duty in the Army. With such criteria, Mr. Stevens’ 
statement would appear to be merely a reaffirmation of the existing law as set 
forth in article 94 of the Uniform Code of Military Justice which provides 
for punishment of those in the Armed Forces who are guilty of seditious con- 
duct. If that were all it were, there would appear to be no necessity for special 
security regulations in the Army. 

Such is not the case, however, and the Army’s regulations are such that the 
Army has taken unto itself an impossible burden—“the Army man’s burden,” 
as it were. This gratuitously assumed burden is to examine all of the associa- 
tions and family relationships of anyone liable to the draft from his earliest 
youth up until the time of his induction into the Armed Forces. It does not stop 
there, however. It continues during his period of active military service and the 
subsequent period of Reserve duty for the full 8 years of obligated active 
and inactive service required under the law. Having examined these associa- 
tions and family relationships and found them wanting in the light of the 
Army’s criteria for acceptable association, the Army imposes punishment with- 
out conviction for crime—and even without a proper administrative hearing— 
through the instrumentality of a discharge which stigmatizes for life. 

The Army has complicated its task by adopting in toto the criteria set forth in 
Executive Order 10450 for determining eligibility for employment or retention 
in employment of Federal employees. This Executive order is by law restricted 
to civilian employees of Government. Why the Armed Forces felt that it was 
necessary to adopt the identical criteria is difficult to understand. In adopting 
it, the Army completely disregarded the entire theory upon which the Executive 
order is based; namely that Government employment is a privilege and not a 
right. Obviously, such a theory has no application to a draftee who is performing 
his duty as required by law. 

The Army has still further complicated its task by setting up an entirely new 
security classification, that of an “almost subversive.” It has done this by pro- 
viding in the regulations that ‘‘an inductee normally will not be discharged as a 
security risk unless his retention is inconsistent with the interests of national 
security” (par. 3—b). This means that an inductee, even though not completely 
cleared of the security charges against him, may be retained on active duty to 
perform his obligated service in a specially controlled duty. Upon completion 
of his 2 years of active duty, he then may be assigned to the Army Reserves 
under continuing specially controlled duty conditions. After completion of his 
entire 8 years of service, 6 years of which are strictly nominal enrollment in the 
Reserves, he can receive a discharge no higher than “general under honorable 
conditions,” regardless of his civilian service to his country. How these regula- 
tions onerate can be best illustrated by a few actual cases. 

Just this week there came to the office of the Workers Defense League a young 
man who received last Saturday a general discharge from Fort Dix. He was 
inducted into the Armed Forces in November 1953, and has completed his 2 
years of active duty. At the point of induction, like all other inductees, he was 
required to execute the loyalty certificate known as DD98. On this certificate he 
stated that at the age of 18 he had signed the Stockholm peace petition; that at 
the age of 18 he had subscribed to Science and Society and had received two 
issues of it; and that during this same period he had associated with some 
people who might have been Communists. The effect of his volunteering these 
transitory incidents that: happened to him over 3 years prior to induction was 
that he was placed under specially controlled duties “pending completion of 
investigation.” This investigation and the subsequent hearings on them, con- 
tinued for the entire 2 years of his obligated active service. In the letter of 
allegations which he received preliminary to a hearing to determine whether or 
not he should be retained in the Armed Forces, he was charged with these 
identical things which he had volunteered at the time of his induction. It was 
further stated that he refused to identify the persons with whom he had 
associated. It so happens that this is not true; that at no time, either prior 
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to the serving of the allegations or subsequent thereto, had he been asked to 
identify these persons, it would seem to me to be immaterial to the Army in 
relation to this individual’s service in the Army whether or not these other 
persons were identified or not. In any event, who this man associated with and 
what he signed or what he subscribed to 3 years prior to induction wonld seem 
to have no bearing whatsoever on the character of the service he rendered in 
the Army or the discharge to which he is entitled. Despite the Army’s pre- 
sumably intensive investigation over a 2-year period of this man’s background, 
no additional information of a “derogatory” nature was uncovered against him. 
Despite this, he has been discharged from the Army with a general discharge. 

At this point it is pertinent to say something about the general discharge. 
The conditions under which it is issued in other than security cases, are some- 
what vague. In general, it is given to people who are doing the best they can, 
but are more trouble than they are worth to the Army because of a general 
incompetency. In a security case, it is difficult to see what possible application 
a general discharge can have. Either a man is or is not a security risk. All 
other branches of Government in attempting to make this determination, reach 
a positive decision. Regardless of the validity of this decision it is a detinite 
decision. If a man is not a security risk, he is retained in Government employ- 
ment. If he is, or is adjudged to be, a security risk, he is discharged but ne 
further stigma other than an ineligibility for Government employment is attached 
to him. 

The criteria set forth in Executive Order 10450 for civilian employees (and 
adopted by the Armed Forces) has already approached, if not exceeded, the 
extreme limit of anticipating possible future conduct through an examination of 
remote past associations and unauthoritative reports of alleged past opinions. 
Yet the Army has gone further. Using these same broad criteria it nas decided 
it need not clear a man even though his past associations do not amount to 
enough to justify removing him from the Armed Forces. Rather it has turned 
the Army into a minimum-detention prison by holding him for his full term under 
specially controlled duties and then giving him a general discharge. The general 
discharge creates the situation of identifying a person as an almost future 
subversive or practically a potential security risk. 

With a general discharge identified as it is in these cases as a discharge 
under the security regulations, it permanently stigmatizes 4 man as being a 
potential security risk. To so stigmatize a person, is to bar him for life from 
major areas of gainful employment. To so stigmatize him for activities or 
alleged activities and associations which occurred long before his inilitary 
service is an unconstitutional infliction of punishment upon a man which is 
beyond the power of the Army to do. 

I understand that you are going to hear today as witnesses several young 
men who have completed their 2 years of active service honorably in the Armed 
Forces but have received from the Army less than honorable discharges. These 
discharges have no relationship whatsoever to the actual service the men have 
rendered while in the Armed Forces. Two of these men, Barry Miller and 
William Witthoft, I have personally represented. I would like to discuss their 
eases briefly to illustrate the problem which they faced. They went to college 
together, were in the same organizations, and essentially participated in identical 
activities. These activities were basically associated with the Politics Club and 
the Socialist Youth League at the University of Chicago. Both of these organ- 
izations were recognized student activities at the university while these men 
were members of them. The Politics Club was purely a local campus organiza- 
tion concerned with political problems. It had a militant anti-Communist 
orientation and had no off-campus political affiliations. It has never been cited 
by any official body as being a subversive group. 

The Socialist Youth League was the youth organization of the Independent 
Socialist League, an organization which was cited in 1948 as a subversive organ- 
ization by the Attorney General of the United States. While it is not my pur- 
pose here today to discuss whether or not the Attorney General made a correct 
citation of this organization as subversive, it is proper to note that only now, 
almost 8 years later, is the Attorney General giving a hearing to this organiza- 
tion to determine the validity of his citation even though this organization 
has repeatedly requested such a hearing from its first public citation in 1948. 
Suffice it to say that during the period of these men’s memberships in the 
Socialist Youth League, it was a recognized student organization at the Uni- 
versity of Chicago. Labor Action, the official publication of the parent organ- 
ization, the Independent Socialist League, constantly kept its subscribers informed 
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of its efforts to secure a hearing before the Attorney General and constantly 
reiterated what many informed people believe that it is not in fact a subversive 
organization. Whether it is or not is essentially immaterial at this point. 
What is important is that as a recognized student activity there was no reason 
for these men to believe that it was not a perfectly legitimate activity for them 
to participate in. In any event, they severed their connections with this or- 
ganization, which is now defunct, a considerable time before they were inducted 
into the Army. You will hear their stories from them in detail. What I am 
concerned with is the presumption of the Army in not only proscribing recog- 
nized student activities, but in accepting into the Army men who have admitted 
participation in these activities and then, after permitting them to serve their 
full period of active duty, stigmatizing them for life with a general discharge. 

I have previously stated that this is an unconstitutional assumption of power 
by the Army. That is my opinion. It has not, as yet, been so determined by the 
courts, although I believe they will reach such a decision in some of the cases now 
pending before it. It is more than that, however. It is not only unconstitutional, 
but unconscionable; a condition that cannot be permitted to continue to exist 
in a free society. 

Fortunately, there have been some encouraging indications that the Armed 
Forces on their own initiative are in the process of revising some of their ap- 
proaches to this problem. This has been indicated in a few individual cases 
where the Secretary of the Army or the Secretary of the Navy has overruled a 
final adverse determination. A notable example of this was the Secretary of the 
Navy’s decision in the Landy case. I am hopeful that the Army will take effective 
action in regard to draftees. Such effective action, however, must go beyond 
a mere revision of its procedures, and must be a reexamination of its whole 
policy within the framework of the Universal Military Training and Service Act. 
Such a reexamination must, in my opinion, reach a decision approximating the 
recommendations I have previously made to the Army if the Army is going to 
remove itself from this vast area of civilian control. These recommendations 
were: 

1. The Army is responsible for persons subject to the selective service law only 
during the period of their active duty in the Army, therefore, the Army repudiates 
the responsibility unwittingly imposed upon it by the Congress to assume juris- 
diction over the political and social life of an inductee for a period of 6 years 
after he has completed such active duty. 

2. The Army is not the administrator of the selective service law but only its 
beneficiary ; therefore, responsibility for its effective operation rests with the 
Congress, the courts and the Selective Service System, and the Army will not per- 
mit itself to be used as an instrument for punishment of those who try to evade 
their duties under the law. 

3. Within the limits of established standards of eligibility and procedure, the 
Army must be the sdle judge of whom it will permit to serve in its ranks and that 
judgment will be based solely on its military needs; therefore, the Army will 
not accept into service anyone who is not in a position to be permitted to serve 
fully in accordance with his capabilities. 

4. The Army will accord to each man within its ranks, in security cases, the 
same full hearing rights that are guaranteed him by the Uniform Code of Mili- 
tary Justice, in defending himself against any other charge. 

5. In accordance with traditional policy, the Army, if it decides that it does 
not choose to retain a man or either active or Reserve duty, will accord him 
a discharge based solely on the character of the service he has rendered. 

These things the Army can do on its own initiative. I hope that it will do it. 
The Congress too, however, has a responsibility in this matter. The Congress 
must clarify the responsibility of the Army in the administration of the reserve 
provisions of the Universal Military Training and Service Act. Specifically, 
the Congress must specify the degree of control that the Army is authorized to 
exercise over the civilian lives of individuals who are subject to the provisions 
of the Ready Reserve Act. It is my opinion that the Army does not have the 
power under the existing law to exercise the control it is presently attempting to 
exercise. I am further of the opinion that the Congress does not have the power 
to impose such a right of control upon the Army. The situation remains, how- 
ever, that the Army has assumed and is exercising such control. In doing so it 
has performed a disservice to democracy and has weakened rather than strength- 
ened the defenses of our country. 
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(Subsequently, the following correspondence and photostatie copy 
of an Army general discharge were received from Mr. Watts, for 
inclusion in the record :) 


JANUARY 11, 1956. 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, Washington, D. C. 


DEAR SENATOR HENNINGS: I am submitting herewith a photostatic copy of a 
general discharge of the type which I described in my testimony before the com 
mittee on November 17, 1955. Names, dates, and other identifying marks have 
been blocked out. I would be glad to submit the original of this discharge, how- 
ever, to the committee in executive session if it so desires in order to avoid 
embarrassment to the man who received it. 

This discharge was issued early in 1955 as an outcome of a security hearing 
conducted under SR 600—-220-1, the regulations applying to the military per- 
sonnel security program then in force. I call your particular attention to the 
fact that “SR 600—-220-1 applies” is noted on the face of the certificate. Such 
a notation is certainly damning to a man in employment or any other situation 
where a discharge from the Army must be shown. 

During the summer of 1955 new personnel security clearance regulations, 
AR 604-10, were adopted dated July 29, 1955. Under paragraph 3b, these 
regulations provided that if it were determined that a man’s retention in the 
Armed Forces is inconsistent with the interest of national security, he should 
“be discharged with a discharge characterized no higher than ‘general, under 
honorable conditions.’” Paragraph 19b of these regulations provides that “the 
report of separation from the Armed Forces of the United States (DD Form 214) 
of members discharged under the provisions of these regulations will indicate 
in item 8; ‘AR 604-10 SPN 82.’” In the numerous cases that I have had an 
opportunity to observe since these regulations have gone into effect, all of the 
men have received such a separation form. They have not been discharged, 
and therefore have not received a general discharge certificate. Rather they 
have been continued in the Reserves under the provisions of paragraph 3c of 
the regulations which provide that “they will be retained on specially controlled 
duties in the Reserve, and ‘flagging action’ will be maintained in accordance 
with AR 600-31.” They will presumably receive a general discharge upon com- 
pletion of their 6 years of Reserve obligation. 

In none of these cases that have come to my attention has the person received 
the certificate reflecting the character of the service which he has rendered 
upon completion of his active service, as required by the Universal Military Train- 
ing and Service Act. Thus, if the Army has in fact discontinued making the 
indicated notation on the general discharge certificate, such a change in procedure 
has little, if any, practical value to the men in this category. What it means 
is that under AR 604-10 the Army has discontinued issuing any discharge to 
men in this category, but has merely issued the DD form 214, the separation from 
active duty. As the regulations require that the security regulation be noted on 
this separation paper, the men involved are in no better position than they were 
before. All they have to show is that they have been separated under security 
regulations. 

I hope that this letter clarifies the question of the notations on the general dis- 
charge. I wish to again express my appreciation to the committee for an oppor- 
tunity to appear before you and discuss this question of vital concern to consti- 
tutional rights. 

Yours sincerely, 


ROWLAND WATTS. 
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Senator HenninGs. Will you call your next witness, please, Mr. 
Hocker # 

Mr. Hocker. Mr. Barry Miller. 

Senator Henninos. Will you be sworn, please? 

Do you solemnly swear that the testimony you are about to give in 
these proceedings will be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Mruer. I do, sir. 


TESTIMONY OF BARRY MILLER, NEW YORK, N. Y. 


Mr. Hocker. Will you state your name, Mr. Miller, please, sir? 

Mr. Miutier. My name is Barry Miller from New York City. 

Mr. Hocker. How old are you, Barry ? 

Mr. Miter. I am 26 years of age, sir. 

Mr. Hocker. What is your street address in New York? 

Mr. Mitier. 5 West 65th Street. 

Mr. Hocker. Are you married, Mr. Miller? 

Mr. Muitker. Yes, I am. 

Mr. Hocker. How long have you been married ? 

Mr. Mixier. I have been married slightly over 5 years. 

Mr. Hocker. Five years. Where were you born, Mr. Miller? 

Mr. Mitier. I was born in Newark, N. J. 

Mr. Hocker. New York? 

Mr. Mitier. Newark. 

Mr. Hocker. Newark? 

Mr. Miuier. Yes, sir. 

Mr. Hocker. And where were you educated ? 

Mr. Miter. I was educated primarily in Newark and in Essex 
County, South Orange. I graduated from Columbia High School, 

Mr. Hocker. Columbia High School? 

Mr. Mitter. Columbia High School. 

Mr. Hocker. Where is that, in Newark? 

Mr. Mittrr. That is in South Orange, N. J. 

Mr. Hocker. South Orange. What kind of a record did you have 
in high school ? 

Mr. Mitter. Academic record? 

Mr. Hocker. Yes. 

Mr, Mitter. Fairly good. 

Mr. Hocker. Isn’t it true that you completed that high school course 
in 3 years? 

Mr. Mriiter. Yes, sir. 

Mr. Hocker. And then did you go to college, Mr. Miller? 

Mr. Mituer. Yes, then I went to the University of Chicago. 

Mr. Hocker. When was it that you got there? 

Mr. Mitxer. I enrolled in the university in September of 1947. 

Mr. Hocker. What extracurricular activities appealed to you when 
you went to college, Mr. Miller? 

Mr. Miter. I was interested in history, politics and political science. 
And, several months, or perhaps it was even within weeks, of the 
a I enrolled at the University of Chicago, I joined the Politics 
Club. 

Mr. Hocker. What did you understand the Politics Club to be? 
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Mr. Mitxer. I understood the Politics Club to be a fairly broad 
political organization which was interested in socialism, socialist ideas, 
which was anti-Communist, and which had as two of its objectives, 
holding educational meetings on campus and also putting out a student 
magazine. 

Mr. Hocker. Was the Politics Club a recognized student activity at 
the University of Chicago? 

Mr. Miixer. Yes, it was. 

Mr. Hocker. Did it have a faculty adviser ? 

Mr. Mier. Yes, sir. 

Mr. Hocker. Did the faculty adviser participate in any way in 
the meetings of the Politics Club? 

Mr. Miuuer. As a matter of fact, he did, and subsequent faculty 
advisers did to some degree. For example, the faculty adviser at 
the time I first joined the Politics Club was Mr. Daniel Bell, who is now 
labor editor of Fortune Magazme. I know that he spoke for the 
Politics Club at one time, and I often met him on the campus and 
talked with him, and several times attended some of his classes. 

Senator HENNINGs, Excuse me, Mr. Hocker, just one moment. 

How old were you when you joined the Politics Club? 

Mr. Mixuer. I was 18 years old. 

Mr. Hocker. Now can you tell me whether clubs like the Politics 
Club are listed in any catalog or other descriptive material that is put 
out by the university? Or, how did you find out that there was such 
a thing? 

Mr. Miuurr. I might say that the Politics Club was listed in a 
catalog in the university. I believe that the university had a list of 
student organizations which was given to students the first week that 
they came to school. And, during orientation entering students were 
given a list of the organizations and a brief description of them: at 
the orientation evening representatives of the various clubs were pres- 
ent to talk to entering students. 

Mr. Hocker. How about the Socialist Youth League, when did you 
first find out about that? 

Mr. Mitzer. I am not exactly sure of the date. It was 1948 or 
1949, 

Mr. Hocker. That is after you had been there a year or so? 

Mr. Miiuerr. Yes, sir. 

Mr. Hocker. Was that also a recognized activity with a faculty 
adviser ? 

Mr. Miter. Yes, it was. 

Mr. Hocker. Will you tell me who the faculty adviser was at the 
time you first joined that group? 

Mr. Miurer. I am not exactly sure who was at the time. I know 
who the various faculty advisers were. One was Prof. Rosalie Wax; 
another was Prof. Bert F. Hoselitz. I believe they were the only 
two—that I can recall. 

Mr. Hocker. That was in your sophomore year, wasn’t it ? 

Mr. Miner. Yes. 

Mr. Hocker. You were then 19 years old, I assume? 

Mr. Mixer. That is about it, yes, sir. 

Mr. Hocker. What did the Socialist Youth League do? 

Mr. Mrixer. The Socialist Youth League primarily held educa- 
tional meetings. The speakers included various faculty members, 
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both in the University of Chicago and other schools in the area, 
Roosevelt College, University of Wisconsin, and elsewhere. 

The speakers were always writers and lecturers of one sort or 
another. 

The meetings of the organization dealt with socialism, various as- 
pects of socialism. <A large part of its activities were directed against 
the Communist Party, against the Communist-front organizations. 

Mr. Hocker. How did that manifest itself? What did you do in 
this group that you say acted in opposition to the Communist groups / 

Mr. Mitrer. Can I— 

Mr. Hocker. Incidentally, were these Communist groups also 
recognized 

Mr. Minier. Yes, they were. 

Mr. Hocker. What Communist-front groups do you speak of? 

Mr. Mitier. The American Youth for Democracy had a chapter 

1947 and 1948. The LYL—that is Labor Youth League—had a 
«hapter. I think that was several years later, though. There was a 
(Communist club which was pretty much admitted to be an organi- 
zation under the influence of the Communist Party. There was also 
the larger chapter of the Young Progressives, which we felt and 
which we described as being influenced and directed by the Com- 
munists. We knew that many of the members of the Young Progres- 
sives were actual Communist Party members. 

Mr. Hocker. This was in 1947, did you say, 1948 / 

Mr. Mitier. 1947, 1948, 1949. 

Mr. Hocker. All right. What did you do to combat these Com- 
Inunist groups / 

Mr. Mitirr. I can mention a few things. 

In 1947 Gerhardt Eisler was making a speaking tour while he was 
out on bail pending an appeal for conviction of contempt of Congress. 
He was scheduled to speak at the University of Chicago under the 
auspices of the American Youth for Democracy. I personally wrote 
a statement attacking Gerhardt Eisler as, what I called, a murderer, 
an agent of the OGPU, that is, the Russian Secret Police, and I speci- 
fied in the statement the.names of leaders of various labor socialist 
organizations in Spain who had been murdered by the Communists 
from the period 1937 to 1939. 

Senator Henninos. You wrote this article yourself? 

Mr. Mier. I did, sir. 

Of course, we defended his right to speak. We felt that that is a 
democratic right, and in a democratic country he has a right to 
exercise it. We defended his right to speak, but we attacked him; we 
attempted to expose him for what he was. 

Unfortunately I do not have a copy of this statement. But we do 
have a copy of a report on the statement which was printed in a 
Chicago newspaper, the Chicago Herald American, and with the 
permission of the committee I would like to, if possible, read the 
statement into the record. 

Mr. Hocker. What was the date of that publication ? 

Mr. Miuier. December 1947. I do not recall the exact date. 

Mr. Escor. It was the 13th, I think, Mr. Miller. The file is right 
behind you there on the chair. 

Senator Henninos. Hand that to him. 

The committee will be very glad to have you read the statement. 
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Mr. Hocker. This is, I take it, a volume of the Chicago Herald 
American from the United States Congressional Library ¢ 

Mr. Miter. Yes, sir. 

(The statement reads as follows:) 


U. or C. CLuss CALL EISLER OGPU AIDE 


Gerhardt Eisler, tagged as No. 1 Communist in the United States by the FBI, 
is an OGPU (Russian Secret Police) agent according to four leftist organiza- 
tions at the University of Chicago. 


The Marxist, Socialist Politics, and Americans for Democratic Action clubs, 


student groups, attacked Eisler in the Daily Maroon campus newspaper yester- 
day. 

The statement implied he was involved in the murder of hundreds of thou- 
sands of progressives in Spain. It said his assertion he left Germany as an 
anti-Fascist refugee is untrue. 

Eisler and Carl Marzani, former State Department employee, both convicted 
of secret Communist activities, spoke to 300 students assembled by the campus 
chapter of American Youth for Democracy in Mandel Hall in the afternoon. 
They spoke last night atan AYD meeting * * *. 


and so on. 


Mr. Hocker. Well now, the attack referred to in this article, was 
that the article you yourself wrote for the campus Crimson—is that 
the name ¢ 

Mr. Miuuer. Well, the article was not written for the campus 
Maroon, but they apparently did pick it up and print it, at least 
part of it. 

In addition, I can point to a few other things. 

The magazine published by the Politics Club, called the Student 
Partisan, published an article attacking the AYD, an article written 
by Mr. James T. Farrell, the noted novelist. I was instrumental in 
obtaining that article from Mr. Farrell. 

In addition to that, Mr. Jerzy Glicksman, who was a leader of the 
Polish Bund, and who had spent 10 years in Russian forced-labor 
camps, had recently come to the United States and published a book 
called, Tell the West. This is, to my knowledge, the first detailed 
account of Russian forced-labor camps printed in America. I was 
instrumental in inviting Mr. Glicksman to speak before the Politics 
Club at the University of Chicago. I believe it was in October of 
November of 1948. And, if I recall correctly, the title of the meet- 
ing was “My 10 Years in Russian Slave Labor Camps.” 

In 1948 we invited Dwight MacDonald, who was the author of 
the only book which was critical of Henry Wallace and the Progres- 
sive Party that was printed in 1948. Mr. MacDonald held that 
Wallace was a dupe of the Communist Party. And, I regret to say 
that we were unkind enough to agree with this view. To that extent, 
we might have been critical of a former vice president of the United 
States. 

Nevertheless, we felt that the Wallace movement was Communist 
dominated, and Mr. Wallace himself was consciously, or unconsciously, 
playing along with them. We invited Mr. MacDonald to speak at 
the University of Chicago, and he did so in the spring of 1948. 

I have an affidavit present from Mr. MacDonald testifying that this 
is so which I would also like to submit into the record. 


a he affidavit referred to has been made part of the subcommittee’s 
es. 


T also have affidavits from—— 
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Mr. Hocker. This was at your instance, do you say! 

Mr. Miruer. Yes, and Mr. MacDonald states that in his affidavit. 

Mr. Hocker. All right. 

Mr. Miter. Then in various other ways we attempted to fight the 
Communists: in the student government, in the campus newspaper, 
the Maroon, in various types of campus organizations. We often 
held meetings on such subjects as forced labor in the Soviet Union, 
the labor movement in Russia, Russian foreign policy, and so on. 

Mr. Hocker. Let me interrupt your train of thought there for a 
moment. 

Mr. Watts has indicated that the Workers Defense League, of which 
he is secretary, has done, apparently later, some work of the same 
nature. 

Mr. Mixtrr. That is correct. 

Mr. Hocker. Was it on account of that similarity of interest and 

our knowledge of the Workers Defense League that you first got 
in touch with Mr. Watts when this problem arose ? 

Mr. Mitier. Yes; that is correct, sir. 

I have been an avid reader of the New York Times for many years, 
and I followed the accounts of the hearings held in New York, I 
believe it was, by the Workers Defense League on Russian slave 
labor—slave labor in general—-and that is how I actually knew of 
his work with the Defense League. 

Mr. Hocker. Then when did you enter the military service 

Mr. Miter. I was drafted in June of 1952. 

Mr. Hocker. How far had you gone in college at that time? 

Mr. Miuuer. I had completed about 21% years. 

Mr. Hocker. Did you say 1952? 

Mr. Miter. 1952; yes, sir. 

Mr. Hocker. Did you leave college in the meantime ¢ 

Mr. Mixxer. [ left in June of 1950. 

Mr. Hocker. What did you do when you left ? 

Mr. Miter. I was working for the Health Department in Chicago. 

Mr. Hocker. The health department in Chicago? 

Mr. Mixer. Yes. ; 

Mr. Hocker. What type of work? 

Mr. Mituer. I was an 1[BM tabulator operator. 

Mr. Hocker. And were you there during that entire period ? 

Mr. Mutter. No; not during the entire period. I also worked for 
Wilson Co. in the same type of work. 

Mr. Hocker. IBM tabulating? 

Mr. Miuter. Yes, sir. 

Mr. Hocker. Wilson & Co. in Chicago? 

Mr. Miturr. Yes. 

Mr. Hocker. And it was in Chicago that you were drafted ? 

Mr. Miter. I was in the process of moving back East. My draft 
board is located in Irvington, N. J., and I was actually drafted from 
Irvington and inducted into the Army in Newark, N. J. 

Mr. Hocker. Were you married while you were in college ¢ 

Mr. Mirirr. Yes. It was about the time that I left school that 
I got married. 

r. Hocker. Did you leave school in order to earn money to get 
married? Isthat what it comes to? 
70836—56——25 
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Mr. Minter. That is correct. 

Mr. Hocker. All right. Now then, tell me where you went. when 
you were drafted ? 

Mr. Mriter. I was inducted into the Army in Newark and was sent 
to Camp Kilmer for initial processing. I believe I was there about 
10 days.. From Camp Kilmer I was sent to Camp Gordon, the Signal 
Corps Replacement Training Center, where I underwent basic train- 
ing for 8 weeks. 

r. Hocker. Now, when did you first see this loyalty form, DD 98? 

Mr. Mixer. I signed the form in June, I believe it was June 24 
or 25, sometime in there. 

Mr. Hocker. When you signed the form, were you at Kilmer? 

Mr. Mixer. I was at eacae: yes, sir. 

Mr. Hocker. Well now, were you given such a form at the time 
that you were inducted ? 

Mr. Miter. No; the cireumstances under which I signed the form 
were as follows: We were going through a considerable amount of 

rocessing, getting uniforms, taking batteries of tests, filling out one 

orm or another. On this day and during this entire period, we used 
to get up about 3 o'clock in the morning, which, I grant, is not an 
unusual act for soldiers, but it is an unusual act for someone who has 
been in the Army for only 2 or 3 days. I had been ill and I was on 
sick call, and-—— 

Mr. Hocker. The Army records show that / 

Mr. Miniter. Yes; we were able to substantiate that. We were 
able to substantiate that later that day I was confined to quarters with 
a fever. 

I was taken through processing by a corporal, and he was giving me 
various forms to sign. And, at one point he said to me, “Are you a 
Communist,” to which I replied, “No.” 

Then he said, “Well, just sign this,” which I promptly did. That 
is all I know about, or that is all I knew about the loyalty forms at 
that time. 

Mr. Hocker. What happened after that with respect to this loyalty 
form ¢ 

Mr. Miter. For a year, after I completed my basic training, I 
went to—— 

Mr. Hocker. Excuse me, maybe I am getting ahead of myself. 

There is another form, which is called a personal history form, is 
there not, that you are obliged to fill out ¢ 

Mr. Miter. No; I never had such a form. 

Mr. Hocker. I see, all right. 

Then, go ahead and tell me what happened at the end of the year? 

Mr. Mitier. Well, after I completed basic training, I was sent to 
Fort Monmouth, N. J., where I underwent training in the Army 
Signal School in the course known as microwave radio repair. I com- 
pleted this in April of 1953 and was sent to the White Sands Proving 
Grounds in New Mexico. 

The work that we did required some kind of clearance. I do not 
believe it was a very high-level clearance, but it was a clearance, never- 
theless, and I was not given clearance. When I did not get the clear- 
ance, I suspected it was because I had been a member of these groups at 
the University of Chicago, and I knew that the SYL and the ISL had: 
been listed by the Attorney General. 
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During the course of discussions with various Army friends, they 
asked me if I had ever been a member of any organizations and 

Mr. Hocker. Organizations on the list, you mean ¢ 

Mr. Mitier. Organizations on the list which was attached to the 
loyalty form. 

Mr. Hocker. Is that the first that you knew that the list was on the 
loyalty form ? /' 

Mr. Miter. That was the first that I had any indication that the 
Attorney General’s list was on the loyalty form ; yes. * 

Then, of course, I immediately knew what the cause of the difhi- 
culty was. I went to the security officer on the post and I explained 
to him that apparently I signed this loyalty form in error. He told 
me that, inasmuch as I had signed the loyalty form in error and had 
signed it incorrectly, it was his belief that the Army should court- 
martial me for giving a false statement. I explained that I had signed 
it unknowingly and so, he said, “It doesn’t make any difference, it 1s 
like signing a bad check.” 

Then, he called in another man, a Major Shenck, who was head 
of the troop command at White Sands, a Signal Corps man, and he 
explained the whole situation to him. Major Shenck said, “Well, 
you know, I know how these things happen myself, but what kind 
of organizations were these that you belonged to?” 

I explained that they were organizations that I knew at the time 
were on the Attorney ee ‘al’s list, but I felt I knew them, that they 
were not Communist, that they were not subversive. 

I pointed out that I knew that a statement, which was written by 
the Independent Socialist League—which is the parent organiza- 
tion of the Socialist Youth League—that a statement written by them 
had been translated into Chinese and dropped by Chiang Kai-shek’s 
bombers over the mainland of China in, I believe it was 1949 or 1950, 
a statement stating: 

Stalinism is not socialism. 

I have a copy of that statement, which I would like to submit into 
the record. I have the statement as it appears in English, and I also 
have a copy of a photostat of the statement in Chinese. 

(The statements referred to have been made part of the subcommit- 
tee’s files. ) 

I also explained to them at the time that I knew that the State De- 
partment had written to the Independent Socialist League requesting 
permission to reprint material wiih it published in its papers—re- 
questing permission to reprint this material for distribution in the over- 
seas information libraries in Japan. I explained this to these offi- 
cers, and I think I fairly well convinced them, in any case, that I was 
not a Communist. 

This Major Schenck told me: “Well, if this is true—that is, if 
these organizations are not really Communist—as you claim, and if 
you signed the statement under the circumstances which you explain, 
then don’t worry about it; we will get you a new list and you can fill 
it out correctly, and that is all there is to it. 

“However, we will probably have to transfer you because we cannot 
get clearance on you.” 

Senator Hennings. Mr. Miller, I notice that you had a paper in 


your hand. Is that a copy of a letter from the State Department 
asking 
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Mr. Miuuer. Yes, sir. 

Senator Hennines. Your permission to reprint this letter ? 

Mr. Mixxer. Not my permission, sir, but the permission of the 
organization. 

Senator Hennrnos. Permission of the organization ? 

Mr. Miuuer. Yes. 

Senator Hennrinos. Does counsel desire to have that letter as a 
part of the file? 

Mr. Hocker. Yes. I ask that these be marked as exhibits and re- 
ceived as part of the file of the committee. 

(The letter referred to has been made part of the subcommittee’s 
files.) 

Mr. Miter. They 

Mr. Hocker. Excuse me a moment, Mr. Miller. Do you know how 
it was that the Army learned that you were a member of the Politics 
Club and a member of the—— 

Mr. Miter. I have a very good idea, sir. 

Mr. Hocker. How? 

Mr. Miuier. These were recognized campus organizations and, as 
such, they were registered with the dean. The names of the various 
members of the organizations were listed in the dean’s office. I have 
another way of knowing that that is how they got their information 
and that is, there is a mixup in my birth certificate. My mother insists 
that she gave me the middle name Arthur, but my birth certificate 
shows my name as Barry M. Miller, not as Barry A. Miller or Barry 
Arthur Miller. 

So, when I was about 16 or 17 years old, I decided I did not like 
middle names anyway, and since there was a confusion, I was just 
going to drop the middle name. 

When I actually registered for selective service, I registered as 
Barry Miller, NMI—no middle initial. That is the way I went 
through the service. 

However, prior to this time I had applied for admission to the 
University of Chicago, and I had used Barry A. Miller. So, on all 
my university records, my name was Barry A. Miller, but at no other 
place and at no other time. In all my orders, on my dog tags, and all 
my Army records, I am just referred to as Barry Miller. But, later 
on when I received allegations from the Adjutant General, my name, 
with my serial number, was listed with the middle initial. 

So, I assumed the only way they could have possibly obtained that 
information was from the university because that is the only place it 
actually existed on record. 

Senator Henninos. If I may interject at this point, Mr. Hocker? 

Mr. Miller, this photostatic copy of the article printed in Chi- 
nese—— 

Mr. Miter. Yes, sir. 

Senator Hennines. Which you have handed to us this morning, and 
which you suggested that the State Department asked permission of 
Labor Action, in which magazine the article was dipineliy published, 
to make copies available to various information centers, is this the 
one to which you have referred as having been written by you? 

Mr. Mixer. No, sir. 

Senator Hennines. By whom was this written ? 
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Mr. Miixer. This was written, I gather, by various representatives 
of different Socialist organizations. The statement was signed by 
Max Shachtman, who was chairman of the Independent Socialist 
League, by Harry Fleischman, who was chairman of the Socialist 
Party, and by August Classens, who is head, or was head, of the Social 
Democratic Federation. 

I did mention to these officers that I knew of the existence of these 
items, and I knew these things would tend to make one believe that 
these organizations could not possibly have been subversive, and cer- 
tainly not Communist 

Senator Hennineos. Now, there is a notation in English on the 
article printed in Chinese characters, which notation is as follows: 

100,000 copies scattered over Shanghai and Canton by bombers between May 
10 and 15—printed in Taipeh and Hong Kong newspapers. 

Is that the article to which you referred ? 

Mr. Mutter. That is correct. 

Senator Hennrnos. Thank you. 

Mr. Hocker. All right. 

What happened after you had this conference ? 

Mr. Mitier. This was still at White Sands. This was in July of 
1953. About 2 or 3 weeks later, I received orders to be transferred to 
Fort Monmouth, N. J. 

When I was checking out, I accidentally bumped into this major 
again, and he called me into his office, this Major Schenck, and he men- 
tioned that he had sent in a request to Washington for permission 
for me to fill out a new loyalty form. He said he was very sorry that 
they had to transfer me, but there was nothing he could do, and that 
was that. 

I reported to Fort Monmouth in late August 1953, received a job 
interview, and was assigned as an instructor in the microwave radio 
repair branch of the Army Signal School at Fort Monmouth. 

Mr. Hocker. An instructor in microwave? 

Mr. Mitier. Microwave radio repair; yes, sir. 

Mr. Hocker. Microwave is the type of radio that is used in radar; 
is it? 

Mr. Mitre. It is very similar to radar, except that it is used for 
communications rather than for detection as radar is used. 

Mr. Hocker. Was any of this microwave instruction classified / 

Mr. Mirtrr. None that I had any dealings with; no. 

Mr. Hocker. Isee. All right; go ahead, please. 

Mr. Miuuirr. That was September 1953. I might say that I held 
this position as instructor until the day that I was discharged, which 
was June 8, 1954. 

Mr. Hocker. What responsibility did you have in connection with 
that school ? 

Mr. Mitier. As instructor, each week or each 2 weeks, I would get 
a class of men—maybe 20, maybe 25, perhaps even 30 men—to instruct 
in various phases of the theory iad ciubation of microwave equip- 
ment. 

For one period I might teach 1 week of instruction for a period for 
several weeks, and then I might be switched to another week, for 
several more weeks, and so on. I might add that I know that my 
work was more than satisfactory. My immediate superior used to 
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critique on me, that is, he would sit in my class for maybe an hour or 
2 hours each week at unannounced intervals, and afterwards he would 
come = to me and say: 

“Well, you are doing a good job,’ and so forth and so on. 

Mr. Hocker. Did you have access after hours to the building where 
this instructing was done? 

Mr. Murr. Well, I believe it was about February or March of 
1954 that there was a big demand on microwave repairmen, and the 
Army decided to run dual classes. That is, in addition to running a 
class, a normal class, during the day, they decided they would start 
running classes at night. I was one of the first GI’s to go on the 
night shift. 

At one point, the chief civilian instructor, a Mr. John Ardelean, 
entrusted me with the keys to the Signal School. My duty required, 
in addition, after I completed my instruction at 11:30 or 12: 00 o'clock 
at night, to lock the building up. 

I might point out, these were new, the Signal School buildings at 
Fort Monmouth. They are all interrelated, the corridors and the 
halls, I guess, pretty much like the Pentagon, and these keys, nat- 
urally, would give anybody access to the entire building structure. 

Mr. Hocker. This was after the conversation at White Sands? 

Mr. Mitier. Oh, yes, many months. 

Mr. Hocker. At which the disclosure about the affiliation with the 
Politics Club and with the Socialist Youth League came up? 

Mr. Mixer. Right. 

Mr. Hocker. Were you ever recommended for promotion, Mr. 
Miller? 

Mr. Miiurr. Yes, sir, a number of times. I believe it was October, 
I was promoted to Pfc. In February I was promoted to acting 
corporal, and in April I was recommended to promotion for regular 
corporal. 

Mr. Hocker. Did that promotion come through? 

Mr. MILter. ts it - not. 

And, I can explain why. 

Mr. Hocker. Wh 2 , 

Mr. Miter. In November, or the later part of November, I re- 
ceived a confidential special delivery letter from the Adjutant Gen- 
eral’s Office. In this letter they set forth certain allegations, as they 
call it, derogatory information, and they specified just about all the 
information that I had given to these officers at White Sands durin 
the previous summer, namely, that I had been a member of the Social- 
ist Youth League and the Independent Socialist League, of the Politics 
Club, and that I had read the Labor Action. 

Mr. Hocker. May I interrupt there for a minute? 

There was no statement in that letter of allegations charging you 
with misinformation in filling out the loyalty certificate? 

Mr. Mirurr. No, there was not. 

Mr. Hocker. I take it they understood the circumstances under 
which that loyalty certificate was signed; is that right? 

Mr. Mixer. Well, I assume they must have. I explained it to them 
in detail when I was at White Sands, and it apparently did not pre- 
vent them from letting me carry out normal military duties. 

Mr. Hocker. All right. 

Tell us, have you got that letter here? 
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Read the allegations of derogatory information that were included 
in the letter. f 

Mr. Miter (reading) : 

Derogatory information has been received in this office which reveals the 
following : 

That you— 

(a) In 1951 and in 1952 were an active participating member of the Inde- 


pendent Socialist League, which is cited by the Attorney General of the United 
States as subversive. 


(b) In 1948, 1949, and 1951, were actively affiliated with the Socialist Youth 


League, which is cited by the Attorney General of the United States as subver- 
sive and Communist. 

(c) In 1947 and 1948, were a member and officer of the Politics Club, which is 
reported to have been formed by the Workers Party and the Socialist Workers 
Party. The Socialist Workers Party is cited by the Attorney General of the 
United States as a subversive and Communist organization, and the Workers 
Party is cited by the Attorney General of the United States as subversive. 

(d) In 1950, subscribed to Labor Action, which is cited by the Attorney General 
of the United States as the official organ of the Independent Socialist League. 

(e) 1950, subscribe to The Militant, which is reported to be the official weekly 
newspaper of the Socialist Workers Party. 


(f) Have a wife, Eugenie, who was a member and officer of the Soicalist 
Youth League. 


(g) Resided with an individual who was an officer of the Socialist League. 


Mr. Hocker. Can we take a brief look at those allegations? 

Mr. Muier. Yes, sir. 

Mr. Hocker. Were you ever a member of the Independent Socialist 
League? 

Mr. Miuier. Yes, I was. I was during the period that was so 
specified. 

Mr. Hocker. And you were a member of the Socialist Youth 
League ? 

Mr. Mirxier. That is right. 

Mr. Hocker. Was it by virtue of your membership in the Socialist 
Youth League that you were a member of the Independent Socialist 
League ? 

Mr. Mitzer. I would say so, yes. One was actually a youth group 
of the other. 

Pe Hocker. And you were, of course, a member of the Politics 

u 

Mr. Miter. That is correct. 

Mr. Hocker. Is it true that it was formed by the Workers Party 
and the Socialist Workers Party ? 

Mr. Miter. No, that is entirely not so, and I believe that we set 
that forth in our answer to the allegations. 

i Mr. Hocus. How about Labor Action, did you subscribe to Labor 
ction ? 

Mr. Murr. I subscribed to Labor Action, yes, sir. 

Mr. Hocker. Is that the official organ of the Independent Socialist 
League ? 

Mr. Mixxer. Yes. 

Mr. Hocker. That is the same allegation, really, as No. 1? 

Mr. Miter. That is right. 

Mr. Hocker. All right. How about The Militant, did you ever 
subscribe to The Militant? 

Mr. Muuer. I subscribed to The Militant as well as the—I don’t 
know how many other papers. I pointed out—— 
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Mr. Hocker. This was while you were in college 

Mr. Mier. Yes. 

I pointed out before the Army discharge review board, I believe 
also in my reply, that I was very interested in politics, and I consid- 
ered myself a Socialist, and, as such, I felt that it was my duty to 
keep well informed of the political views of all organizations. I 
might say that I read newspapers of all organizations. 

I certainly—for example, I never subscribed to the Daily Worker, 
but I read the Daily Worker, and I do not see any reason why I 
should not have. That is, I considered it my duty, among other 
things, as a conscientious political being, to fight the Communists. 

If I had not read the Daily Worker, I probably would not have 
known what they were saying. That is why I read it. I was cer- 
tainly not interested in it, and I certainly was most hostile to it. 

Mr. Hocker. All right. Now, they said you had a wife who was a 
member and officer of the Socialist Youth League. 

Mr. Miter. That was not true. That is, my wife was not an of- 
ficer. She was not a member. She attended some meetings with me 
and so on, but she was not—the allegation as it now stands is not so. 

Mr. Hocker. Then, the last allegation is that you resided with an 
individual who was an officer of the Socialist League. Does that re- 
fer again to your wife? 

Mr. Mritier. Well, I don’t know. That is, we asked the Army for 
clarification of that point because we said that I had many room- 
mates when I was in Chicago, and that I don’t know what the Social- 


ist League is. I don’t know whether they are referring to the Social- 
ist Youth League or exactly what. We asked them for clarification 


of that allegation, but we never received it. 

Mr. Hocker. I have noticed that. That doesn’t say Socialist Youth 
League, it just says Socialist League. 

Mr. Mirirr. Yes, sir. 

Mr. Hocker. But you never got a clarification of that? 

Mr. Miter. No. 

Mr. Hocker. All right. You say you got that letter in December? 

Mr. Miter. December, yes, sir. 

Mr. Hocker. What effect did that have upon your duties? 

Mr. Mriier. None whatsoever. As best as I could determine, no- 
body knew that I had received such a letter. I was retained in the 
signal school, and I performed my duties as I had before and nothing 
was ever said to me and no obstacles were ever placed in my path. 

Mr. Hocker. All right. Then, what was the consequence of the 
letter, the next consequence of the letter ? 

Mr. Miter. I sent in the reply at the end of January, I believe, 
January 1954. I heard nothing until the first of April, and I be- 
lieve the committee will find a letter in that file that Mr. Hocker is 
looking through, a copy of the letter that I received from the Army. 

The letter stated something to the effect that the charges and my 
replies had been reviewed in the Department of the Army; that it 
was determined that I would be retained in military service; and that 
I would not be promoted, but that at the completion of my military 
service I would be given a discharge appropriate to the character of 
service I had rendered as of the date I was eligible for discharge. 
That was April of 1954. 
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I assumed that that meant exactly what it said, that is, that I would 
be kept in the service, and that I would not be promoted, and that at 
the end of my term of service, namely, in June of 1954, I would receive 
a discharge which could only be honorable because my service had only 
been honorable. 

Mr. Hocker. All right. Let me read this letter dated April 1, 1954. 
The heading is: 

AGPO-XD 201—Miller, Barry A., U. 8, 51-171-539 (17 Nov 53) 

Subject: Allegations 

To Private Barry A. Miller, US 51171539, Detachment 12, 9405th TSU Signal 
School, Fort Monmouth, New Jersey 


1. Reference is made to letter from this office dated 25 November 1953. 

2. The allegations in your case and your reply thereto have been reviewed in 
the Department of the Army. It has been determined that you will be retained 
in the service in your present grade ; that you will not be promoted ; and that upon 
completion of your term of service, you will be discharged with a type of dis- 
charge appropriate to the character of service you have rendered as of the date 
you are eligible for separation. 

3Y ORDER OF THE SECRETARY OF THE ARMY: 

Rospert D. THAYER, 
Adjutant General. 

Now then, when were you due for discharge or, at least, due for 
separation / 

Mr. Miuier. I was due for separation the 19th, I believe, of June 
1954. I might add that I was retained in my job as instructor. This 
was the period when the McCarthy hearings, McCarthy-Army hear- 
ings, Were going on. 

In February I received the promotion to acting corporal. In April 
the Signal School put me in for a promotion, and 1 know that the 
promotion must have gone all the way up to the point where the Army 
had a hold on my record, because the promotion was favorably acted 
upon by the school, by the division where I worked. 

I was called in by my acting commander, who interviewed me at 
some length. He then said, “Well, I know that the Signal School 
thinks very highly of you from this recommendation for promotion, 
and I am going to approve it.” 

That was in the beginning of April, I believe. Possibly it was even 
later in April. I don’t recall exactly ; sometime in the month of April. 

Mr. Hocxrr. Now, did you receive at the time you were about to 
be discharged some letters from your superiors in the school respecting 
your work / 

Mr. Miuuer. Yes. In May I received a letter from John Ardelean, 
who was the chief civilian instructor in my branch. I have a copy 
of the letter in my folder. 

Mr. Hocker. Permit me to read that letter into the record. This 
is a photostat and bears the heading: 


HEADQUARTERS, THE SIGNAL ScHoot, Fort Monmouth, N. J., 
ENLISTED DEPARTMENT, Rapio Division, Microwave BRANCH. 


It is dated May 19, 1954. The subject: 
Letter of appreciation 
It is addressed : 


To Pfc. Barry Miller, US51171539. 


I wish to commend you for the outstanding service you have rendered the 
Signal School and, in particular, the microwave radio repair branch. 
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During your tour of duty as a student and instructor in the microwave radio 
repair course you have displayed and exercised such qualities and abilities as 
loyalty, leadership, dependability, earnestness, and other attributes of an exem- 
plary soldier and conscientious worker. 


On your departure from this assignment I feel that our loss may be recom- 


pensed by someone else’s gain. I wish you continued success in any venture you 
may undertake. 


It is signed by John Ardelean, chief instructor, microwave radio 
repair branch. 


s that the letter that you received ? 

Mr. Miter. Yes, sir. 

Mr. Hocker. Now then, did you after that time get some sort of 
separation paper ? 

r. Mutter. Yes. I was informed on June 7. I mentioned before 
that I was working at night and I was living off post, and I reported 
into post about 3 in the afternoon each day. I came in on Monday, 
June 7, and I was told by the first sergeant that I was being dis- 
oe I assumed that I was getting what everybody who was 
eligible for separation during that period was getting, namely, an 
early separation. The Department of the Army had a special order 
whereby they were releasing all men who were due for discharge 
in June, July, and August. They were releasing them early in order 
to clear their books before the end of the fiscal year. 

Mr. Hocker. What was the date your 2 years would have been up? 

Mr. MituEr. The date my 2 years would have been up was the 19th 
of June, and this summary discharge took place on the 7th of June. 

Mr. Hocker. I see. 

Mr. Miter. I went to my section and I said, “I am leaving, I am 
being discharged.” 

They prepared a clearance form, which had places where everybody 
checks off that you have turned in all the equipment, that you have 
performed your duty, and so forth and so on up to the point of 
actual discharge. 

Now on that clearance form is a place for character and efficiency 
ratings. 

The character and efficiency rating that I was given was excellent 
character—excellent efficiency, and it was initialed by the military 
section chief and signed by Mr. Ardelean, who was the chief civilian 
instructor. 

Mr. Hocker. Do you have a photostat of that? 

Mr. Mitter. Yes, I do. That is also in the file. 

Mr. Hocker. All right. You were given an efficiency rating: 
Character, excellent—service, excellent. Is that it? 

Mr. Miter. I am sorry, sir; I did not hear your question. 

Mr. Hocker. I say, you were given an efficiency rating: Character 
excellent—service, excellent. Is that what it said? 

Mr. Miter. Yes, sir. 

I believe the statement is at the very beginning. It is loose. 

Mr. Hocker. Yes. I am reading from the photostat: 

Enlisted department, the Signal School, Fort Monmouth, N. J.; clearance form; 


division, radio; date, June 7, 1954; cleared by John Adelean, Joseph J. McClus- 
key, Harry Daley— 


it looks like— 
BE. R. Whimpy. 
Is that right? 
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Mr. Miuier. That is correct, sir. 

Mr. Hocker. Name, Miller, Barry, PFC US51171539; character 
rating, excellent—with some initials after it—efficiency rating ex- 
cellent, also with some initials after it. 

Now then, _ was the next you knew as to what was going to 


or to you? 

Miter. I went to the separation center where I was called in by 
a warrant officer who told me I was receiving an undesirable discharge. 
T asked him under what regulation, and he said: “I am empow ered to 
permit you to read the regulation and nothing else.” 

He handed me the regulation. I read it. I said, “But, I have a 
letter which I received from the Army, refer Ting to this April letter, 
saying that I would be retained in the service.’ 

He said, “I am not permitted to discuss it with you.” 

Then, he also—oh, yes, he did show me a copy of orders which I 
do not have copies of. But the orders were the orders of discharge, 
the military orders of discharge, that came to the post, not my orders, 
and they stated that Private Miller was to be informed that the le tter 
from the Department of Army, April 1, is herewith rescinded. 

The date of that was sometime early i in June, several days before 
the discharge. 

Mr. Hocker. Well, then, when were you given your discharge / 

Mr. Mixer. I was given the discharge the following morning. 

Mr. Hocker. That was on the 8th of June? 

Mr. Miter. That was on the 8th of June; yes, sir. 

Mr. Hocker. Is this the paper that you were handed at that time / 

Mr. Mitter. That is correct, sir. 


Mr. Hocker. It says, in letters about three-quarters of an inch 
high: 

Undesirable discharge from the Armed Forces of the United States of America. 
Then it goes on: 

This is to certify that Barry Miller, US51171539, private H-1, AUS, was dis- 


charged from the Army of the United States on the 8th day of June 1954 as 
undesirable. 


CarRL F. FREIDERS, 
Captain, Signal Corps. 

This followed by 1 day their giving you a clearance form on which 
your character rating was given as excellent and your efficiency 
rating was given as excellent, and followed by less than a month your 
having received a letter of appreciation from your superior during 
the time of your duty as instructor, saying that you displayed and 
exercised such qualities and abilities as loyalty, leadership, dependa- 
bility, earnestness, and other attributes of an exemplary soldier and 
conscientious worker. Is that correct ? 

Mr. Miter. That is correct, sir. 

Mr. Hocker. Was anything done to change the clearance paper 
that showed your character rating was excellent ? 

Mr. Muuter. Yes, sir. At one particular point I was given a 
number of papers which I had to sign, and I noticed that under char- 
acter and efficiency rating they had—I don’t remember exactly what 
it was—something like poor and poor. 

Mr. Hocker. It was a substitute then? 

Mr. Miter. That is right. 

Mr. Hocker. But you did retain this original ? 
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Mr. Muxer. If you will notice the form is not completely filled out. 
In other words, everybody signed it up to the point of administration. 
I don’t remember exactly what level that was. Apparently, at that 
level a new form was substituted, because they had the substituted 
character and efficiency ratings. As soon as I saw that, I began to 
complain. I was told that, “Well, the chief warrant officer who fills 
these things out says that a character and efficiency rating of poor 
is almost mandatory with this type of discharge.” I explained, “That 
might be, but perhaps this type of character and efficiency rating in 
itself would warrant the discharge. That is, if I imtend, as I cer- 
tainly do intend, to ask for an appeal from this discharge, I want to 
have some proof that my military service was good.” But, here 
someone has gone ahead and said, “Because you are getting this kind 
of a discharge, this is the kind of rating you should get.” 

So, I immediately went to the Inspector General’s Office, and I talked 
to some people there and I was told, “We understand how this hap- 
pened, and if there is ever an investigation, the chief warrant officer 
who signed this, he is an old Army man and, of course, as such, is 
honest. Therefore, he will explain the circumstances under which 
he signed this.” 

However, I told him that I would absolutely refuse to sign any dis- 
charge from the Army until I felt that something had been done to 
clarify that. Then, they hopped in a dispatch car and went over to 
talk to him, and came back and offered me a compromise. In effect, 
they said that he was willing to raise the character and efficiency 
ratings somewhat, and that he would say—if there was ever an in- 
vestigation—he would explain the circumstances under which he had 
given these ratings. 

I believe they changed one to satisfactory and either left the other 
as poor, or raised it some degree. I do not remember exactly how 
they had it. I told them I still would not sign any discharge from the 
Army unless they would at least give me a copy of this original 
clearance form which I got from my section and which, as far as I 
was concerned, was the meaningful one because this was the one that 
was signed by the people who knew me and the people for whom I 
worked. 

They were so anxious to get me out of the Army, that they said, 
“All right, if that is all you want, take it.” 

I took it, and that was it. 

Mr. Hocker. All right. Now, I think that about completes the 
story. However, I want to point out—had you ever had any hearing 
with respect to any of these charges? 

Mr. Mittrr. No, I did not. Asa matter of fact, when I submitted 
my reply to their allegations, I stated that if this reply was considered 
unsatisfactory, I would request a hearing at which I could either am- 
plify on or explain further in detail any other allegations that they 
might have against me. 

Mr. Hocker. And the first indication that you had that it was not 
satisfactory was this meeting with the sergeant 2 days before you got 
the undesirable discharge ! : 

Mr. Mitier. The day before, yes. 

Mr. Hocker. The day before. All right, then, after that you sought 
out Mr. Watts and got him to represent you? ' 
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Mr. Mixer. I sought out the assistance of Mr. Watts when I first 
received the allegations in December of 1953. 

Mr. Hocker. I see. 

Mr. Mitier. When I received the discharge, he wrote to Secretary 
of the Army, Mr. Stevens, and Mr. Thomas, Norman Thomas, who 
was on the board of the WDL, who also wrote to Mr. Stevens and to 
the President. 

I believe it was about 3 weeks later when Mr. Thomas received a 
letter from Hugh Milton, who was Assistant Secretary to the Army, 
stating that the Army had decided that they had made an error on 
my discharge, and that 1 would receive a general discharge under 
honorable conditions if I would return my original undesirable dis- 
charge. And, of course, we did return the discharge and we did 
receive the general discharge. 

Nevertheless, I still appealed to the Army Discharge Review Board 
for a hearing, which I received in December of 1954, at which time I 
eventually went through the story, and I had as witnesses on my own 
behalf Norman Thomas and Prof. David Riesmen of the University 
of Chicago. 

Mr. Hocker. What was the result of the appeal ? 

Mr. Mitier. The result of the appeal was that the discharge, the 
general discharge, was upheld. 

Mr. Hocker. Now, that is the present character of the discharge 
which you have? 

Mr. Mituer. Yes, that is correct. 

We did take one further step administratively. That is, we appealed 
to the Board of Military Corrections in April of 1955 for review of 
discharge, and they still have that request. That is 7 months now, 
and I have not heard from them. 

Mr. Hocker. What effect has this had upon your subsequent life, 
Mr. Miller? 

Mr. Miter. I can state this: That when I was still in the Army in 
May I saw an ad in the Newark Evening News, an ad from the RCA 
corporation for electronics people who had had experience with mili- 
tary electronics equipment. I answered the ad and subsequently filled 
out an application. Several days prior to the actual date of my dis- 
charge, I received a call from RCA Center at New Gloucester, N. J., 
and they asked me to come down for an interview, which I did the 
morning of June 7, which was the morning of the day upon which I 
was informed of my discharge. 

When I got there, I took a competitive examination in radar and 
microwave theory, and I was told by the interviewer that I had done 
very well and that RCA was very interested in hiring me. They 
offered me several jobs. I explained to them that I had been thinking 
seriously about returning to school and studying engineering. They 
offered me a job first as a technical writer for RCA at Camden. 

And, secondly, they said, when I explained I wanted to go to school, 
“We will make another proposition. We have an opening for a micro- 
wave instructor at Fort Monmouth.” In other words, “We would like 
you to continue in the job that you are doing as a GI now, continue 
doing it for us at Monmouth.” 

They said, “Then, you could go to school at night at Rutgers, and we 
would be willing to pay half of your tuition.” 
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This sounded very tempting tome. They said, “Now, the only thin 
that remains to be done is we have to clear it through the Army, at 
we will let you know—we will let you know this afternoon whisthar or 
not we are able to clear it through the Army.” 

7 Mr. Hocnenr. This was the identical work you had been doing for the 
Army { 

Mr. Miter. Identical work; yes. 

Mr. Hocker. And they had to get clearance from the Army ? 

Mr. Miter. They had to get clearance from the Army in order to 
bring me in there. Then, I believe it was several days later I got a 
call from them, or maybe it was the same day, I do not recall the se- 
quence of events too well, and they told me they had not been able to 
get the clearance from the Army. However, they still wanted to hire 
me, and they were still willing to take me in as a tech writer. And, 
if I wanted to go to school, and if I insisted on that, they were willing 
_ hire me just for 3 months; that is, the summer months, until school 

egan. 

But they definitely were very much interested in employing me. 

Then, when I told them, “Well, something happened which might 
change your mind about hiring me.” 

“Well, what is that?” 

I said, “I received an undesirable discharge from the service yester- 
day, or today.” 

Then the man I was talking to on the phone said, “We don’t care 
what kind of a discharge you have, that makes no difference to us.” 

I said, “Are you sure?” 

He says, “Oh, I am quite sure. Let me check, though.” 

So he checked and returned to the phone a few minutes later and said, 
“Well, yes, I do find that we have to have a photostatic copy of an hon- 
orable discharge from the Army before we can hire you.’ 

So, that job, of course, was out the window. Later on, when the dis- 
charge was changed, I wrote to RCA and they in effect told me that 
in view of the security regulations even if the discharge were even- 
tually changed to an honorable discharge, that they would not be able 
to get clearance on me and for that reason they would not be able to 
hire me. 

Now, my feeling about this is somewhat along these lines. I am 
interested in electronics. I am interested in electronics primarily due 
to the experience that I had in military service. But my experience 
is very limited, that is, it is limited precisely to military equipment and 
to the theory—the theory is not limited to military equipment, but the 
actual experience I have had is with military electronic equipment. 

And, while I could, I am sure, even at this minute walk into any 
number of places which have Government contracts, I might obtain 
employment except for the discharge that I have now. 

I decided that to avoid this situation, I would go to school full 
time in order to obtain an engineering degree. My background would 
then be much broader, and I would be able, if the discharge were never 
changed, if I was never able to get security clearance, then I could go 
and I could get a job in some commercial firm, and I could still do 
what I wanted to do without hinderance from the discharge. 

But, I would say this, that I know I cannot go out and get a job in 
electronics today se of that discharge. Perhaps in some rare 
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instance my military experience would qualify me for a technical posi- 
tion with a commercial firm, but I doubt it. 

Senator Henninos. Any further questions, Mr. Hocker ? 

Mr. Hocker. No, sir. 

Does the chairman have any questions ? 

Senator Henninos. No. 

Mr. Miller, thank you very much for coming here and giving us the 
benefit of your testimony today. I see there are no further questions. 

Mr. Hocker. You may be excused. If you would care to stay 
through the balance of the hearing, you are welcome. We appreciate 
very much your coming down here. 

ante Henninos. The time has arrived for the noon recess. 

The subcommittee will rise and reconvene at 2 p. m. 

(Whereupon, at 12: 45 p. m., the subcommittee recessed to reconvene 
at 2 p. m., of the same ions 


AFTERNOON SESSION 


Senator Hennines. The subcommittee will be in order. 

Will you call your next witness, Mr. Hocker. 

Mr. Hocker. Mr. Witthoft, will you be sworn. 

Senator Henninos. Do you solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Wirruort. I do. 


TESTIMONY OF WILLIAM G. WITTHOFT, CHICAGO, ILL. 


Mr. Hocker. Will you please state your name. 

Mr. WirrtnHorr. My name is William Whitthoft. 

Mr. Hocker. Where do you live, Mr. Whithoft ? 

Mr. Wirrnort. 5724 Blackstone Avenue, Chicago, Ill. 

Mr. Hocker. How old are you? 

Mr. Wirrnort. Twenty-seven. 

Mr. Hocker. Where were you educated, Mr. Whitthoft? 

Mr. Wirtrnort. At the Chicago public schools. I left Tilden Tech- 
nical High School after the second year, to attend the University of 
Chicago College. 

Mr. Hocker. When did you matriculate at the University of 
Chicago? 

Mr. Wirrnorr. Graduate ? 

Mr. Hocker. No; when did you start ? 

Mr. Wirrnort. I started in January 1944. 

Mr. Hocker. January 1944? 

Mr. Wirrnort. Yes, sir. 

Mr. Hocker. While you were at college, did you meet Barry Miller, 
the young man who testified this morning? 

Mr. Wirrnorr. Yes, I met him about 1950. 

Mr. Hocker. You were a long time at college ? 

Mr. Wirruort. Well, that was when I returned later, after an 
interval of working, to do some graduate work. 

Mr. Hocker. Did you graduate from the University of Chicago? 

Mr. Wirruort. Yes, I graduated from the college in June 1947. I 
graduated with honors, as a matter of fact. 
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Mr. Hocker. Graduated with honors in June 1947? 

Mr. Wirruorr. Yes. 

Mr. Hocker. Entered in 1944? 

Mr. Wirruort. That is right. 

Mr. Hocker. And then you say you worked for a while? 

Mr. Wirrnortr. Yes. 

Mr. Hocker. Where did you work, Mr. Witthoft ? 

Mr. Wirrnort. I worked asa chemical laboratory technician for the 
W. E. Long Co., in Chicago. 

Mr. Hocker. W. E. Long Co. 4 

Mr. Wirrnorr. That is right. 

Mr. Hocker. And how long were you there / 

Mr. Wirruorr. I worked several summers, and part time I was 
going to school. I would guess about a year and a half or 2 years 
full time. 

Senator Hennineés. What kind of company is the W. FE. Long Co.? 
What do they do? 

Mr. Wirrnorr. They are a consulting firm for baking and milling 
industries, cereal chemists. 

Mr. Hocker. And then you went back to the University of Chicago? 

Mr. Wirrnorr. Yes. 

Mr. Hocker. And when did you go back there? 

Mr. Wirrnorr. The autumn of 1950. 

Mr. Hocker. You went back there for work toward an advanced 
degree ? 

Mr. Wirrnorr. Yes, I went back to study in the history department. 

Mr. Hocker. Did you have any major department at the time you 
took your undergraduate degree ? 

Mr. Wirrnorr. No, but I gave more emphasis to physics and math 
at that time. 

Mr. Hocker. Physics and math. 

And you went back to take some further study in history; is that 
correct ¢ 

Mr. Wirrnorr. Yes. 

Mr. Hocker. And how long were you there, from the autumn of 
1950? 

Mr. Wirrnorr. Three years. 

Mr. Hocker. Did you get an advanced degree / 

Mr. Wrrruort. No, I did not. 

Mr. Hocker. What degree do you hold? 

Mr. Wirrnorr. The bachelor of philosophy, from the college. 

Mr. Hocker. Bachelor of philosophy. 

Was it in history that you studied when you went back? 

Mr. Wirruort. Yes. 

Mr. Hocker. When did you enter the Army / 

Mr. Witrnorr. October 8, 1953. 

Mr. Hocker. Were you drafted ? 

Mr. Wirtrnorr. Yes. 

Mr. Hocker. Now, let’s go back to the period when you were in 
Chicago. While you were there, were you a member of the Socialist 
League that has been described in the testimony of Mr. Watts and of 
Mr. Miller this morning ? 

Mr. Wrrruort. Yes, I was. 
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Mr. Hocker. When did you become a member of the Socialist 

League ¢ 
. Mr. Wirrnorr. Early in 1950. 

Mr. Hocker. That is, after you returned for graduate work ? 

Mr. Wrrrnorr. A few months before. 

Mr. Heexer. Was it in that connection that you met Miller? 

Mr. Wrrruorr. Yes. ’ 

Mr. Hocker. Was he a member of the Socialist Youth League at 
that time? 

Mr. Wrrruortr. Yes, he was. 

Mr. Hocker. The Independent Socialist League, is that affiliated 
with the Socialist Youth League ! 

Mr. Wirrunort. Yes; or the reverse is true, the Socialist League is a 
youth section. 

Mr. Hocker. Now, that has been described both by Mr. Watts and 
Mr. Miller this morning. Do you concur in that description of the 
Socialist Youth League? 

Mr. Wirrnorr. Yes, I do. 

The Socialist Youth League was primarily an educational organi- 
zation for students, educational and discussion group. 

Mr. Hocker. Can you tell us just briefly what it stood for, what 
type of philosophy it stood for? 

Mr. Wirruort. Yes. It stood for a democratic socialism, for a re- 
vision of the laws and the organization of an economy, but on a demo- 
cratic basis. It was anti-Stalinist in its theory and activities. 

Mr. Hocker. Anti-Stalinist, you say ? 

Mr. Wirrnorr. Anti-Communist. 

Mr. Hocker. Are you married, Mr. Witthoft! 

Mr. Wrrruortr. Yes. 

Mr. Hocker. And when were you married ? 

Mr. Wrrrnorr. In September of 1952. 

Mr. Hocker. And was your wife a member of the Socialist Youth 
League? 

Mr. Wuirrnort. Yes. 

Mr. Hocker. At the time you met her? 

Mr. Wirrnorr. At the time I met her, I don’t think so. She became 
a member after I met her. 

Mr. Hocxer. I think in view of the testimony about the Chicago 
University activities, we can pass over that and come to the time when 
you were drafted. 

Now, where were you at the time you were drafted, Mr. Witthoft? 

Mr. Wirrnort. I was in Chicago. 

Mr. Hocker. And where did you go for induction ? 

Mr. Wrrruorr. I was inducted in Chicago, and then immediately 
shipped to Fort Leonard Wood, Mo. 

Mr. Hocker. Do you know what this form DD98 is? 

Mr. Wrrrnort. Yes. 

Mr. Hocker. When did you first see that form ? 

Mr. Wirrrnorr. That, I think, was about 6 days after I was inducted. 
In my records here, the form bears the date October 14, which would 
be 6days. This was during the processing work that the new inductees 
were going through immediately before commencing basic training. 


ry 


70836—56——26 
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Mr. Hocker. Tell us about the circumstances under which you saw 
that form. 

Mr. Wrrruorr. Well, my experiences were not too different—they 
are pretty identical with those of Mr. Miller. There was a group of 
about 50 or 60 inductees who were going through the necessary steps 
of getting uniforms issued and taking examinations of different sorts 
and filling out a number of papers. And as we filed by a row of desks 
at which different forms were being administered by some clerks, the 
one who took care of my work asked me, “You ain’t a Commie, are 

ou?” 
f I said, “No.” 

“Write ‘none’ in this box here, and sign your name on a certain 
form,” which I did. 

Mr. Hocker. Did you examine the form that you signed? 

Mr. Wirrnortr. No, I didn’t examine it; there wasn’t time, it was 
a question of being hurried along, and not being really given an oppor- 
tunity to read the whole —— saw it was a form with pretty com- 
pact paragraphs of printing, I don’t recall seeing a list on that form. 

Mr. Hocker. You found out later that at that time the Attorney 
General’s list of subversive, or at least proscribed organizations, was 
on a separate sheet of paper from the form that you signed ? 

Mr. Wirrnorr. Yes. In my records here I have photostatic copies 
of the forms I signed, which show that one sheet was the general cer- 
tificate on which I wrote “none” and signed my name, and the other 
was a list of the organizations, which also bears my signature, but 
which must have been a separate sheet attached to the certificate 
itself. 

Mr. Hocker. Do I understand, then, that as you reconstruct it now 
you signed two sheets of paper? 

Mr. Wirrnort. Yes, sir. 

Mr. Hooker. But do I understand that you are telling us now that 
you didn’t know what was on those sheets of paper ? 

Mr. Wirruorr. I didn’t know the Attorney General’s list was on 
there; I knew I was answering the question that I was not a 
Communist. 

Mr. Hocker. What was the next you knew about the matter of 
your induction ? 

Mr. Wirrnorr. Well, after completing basic training I was sent to 
Aberdeen Proving Ground to attend the Ordnance School; the watch- 
repair course was the course I was assigned to. And after a few 
weeks in the school I was asked by a sergeant in the administrative 
office of the school section to complete DD Form 398, which is a state- 
ment of personal history. 

Mr. Hocker. Everybody has to fill out that form, do they not? 

Mr. Wirrnorr. No. My understanding is that it is filled out in 
connection with a clearance. In any event, no one in the school that 
I attended, the watch-repair school, or the instrument-repair school, 
which was in the same building there, ever completed those forms or 
had a clearance made for him. It is my understanding clearances 
were usually made after you were assigned to the post at which you 
were expected to do classified work. 

In any event, no one in my class or no one around me at that time 
was asked to fill out this form. 

Mr. Hocker. What is the form number? 
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Mr. Wirruorr. 398. 

Mr. Hocker. Now, you say that is a personal history form? 

Mr. Wirruorr. Yes. It requests a full statement of birth and 
education, jobs, and character references, and all organizations that 
you ever belonged to. On this one, I listed the groups I belonged 
to at the University of Chicago. 

Mr. Hocker. Including the Politics Club and——- 

Mr. Wirrnorr. Including the Politics Club and the Socialist Youth 
League, and one purely cultural group. 

Mr. Hocker. What is the question on form 398 under which you 
listed the Politics Club and the Socialist Youth League? 

Mr. Wirrnorr. There is a table entitled, “Past and/or present 
membership in organizations, place the name of the city and State 
and the inclusive dates of membership.” 

Mr. Hocker. Past and/or present affiliation with organizations? 

Mr. Wrrrnorr. Past and/or present membership in organizations. 

Mr. Hocker. Is there any material or any printed words near there 
that would indicate the type of organizations that were referred to in 
the former? 

Mr. Wirrnorr. No. It just asks for organizations, presumably 
anything at all. 

Mr. Hocker. And in that box you put the Socialist Youth League 
and the Politics Club and, did you say one other cultural group? 

Mr. Wirrnorr. Yes; the documentary film group. 

Mr. Hocker. Documentary film group ? 

Mr. Wirrnorr. Yes. It was a students’ group for the study of 
motion pictures. 

Mr. Hocker. You put those three down in that position ? 

Mr. Wirrnort. Yes. 

Mr. Hocker. What happened next after that? 

Mr. Wirrnort. Nothing happened, except that I failed to ship out 
at the completion of my course with the rest of my class. There was 
a little bit of a mixup. The class I was in graduated; we were all, 
including myself, scheduled to go to Korea. I failed to go only be- 
cause I was ill and hospitalized. I had to repeat the last month of 
that class and graduate with the next class. 

Mr. Hocker. How long was the course? 

Mr. WrrrHort. Twelve weeks. I missed the last week of the course. 

Mr. Hocker. You had to drop back one class; is that it? 

Mr. Wirrnort. That is it, in order to repeat some work. And at 
that time I received no orders; as the second class graduated I re- 
ceived no orders to transfer. So I inquired at the classification and 
assignment office of the post to see if I could get some information 
as to when I would probably ship or where my order was. And I 
was informed by the chief clerk, the sergeant in charge of the as- 
signment section, that my orders were held up for some reason which 
he couldn’t explain right then; he wasn’t at liberty to reveal why 
my orders were held up, but that I would probably ship out in a 
short time. 

Mr. Hocker. Did you know at that time that the Socialist Youth 
League was on the Attorney General’s list as an affiliate of the In- 
dependent Socialist League? 

Mr. Wirrnorr. Yes; I knew that. 
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Mr. Hocker. Did you then expect or surmise that the disclosure of 
that name on this personal history form might be the reason that you 
were not shipped out ! 

Mr. Wirrnorr. I was pretty sure that that was the reason. I 
thought it might be just simply an administrative mixup because I 
was sick at the time of the last orders, but I canceled that explanation 
with the passage of time, and I was ready to assume it must have 
been the personal history statement that caused my being held there, 
because I never did get orders. 

As a matter of fact, I completed my 2 years in the Army in the 
same training status, I was in the status of a trainee holdover in the 
trainee company in which I was assigned as a student. 

Mr. Hocker. When were you first told why you were being held 
that way ? 

Mr. Wirrnorr. About March 1955 I received a letter of allega- 
tions. That was handed to me personally by an officer in the In- 
telligence Branch. 

Mr. Hocker. Can you give us the date when you filled out this DD 
Form 398 ? 

Mr. Wirrunorr. It was about the end of January 1955. That was 
the date on the form; it was February 1954. 

Mr. Hocker. February 8, 1954, was the date when you filled out this 
form ? 

Mr. Wirrnortr. Yes. And March 8 or 10, 1955, is when I received 
the letter of allegation. 

Mr. Hocker. You mean you didn’t have—during this period of 13 
months you were kept in the same training status while class after 
class went through ? 

Mr. Wirrnorr. That is right. 

Mr. Hocker. And never were advised why ¢ 

Mr. Wirrnorr. No; I was never given any explanation as to why 
I was held over in this company. As far as official duties are con- 
cerned I could be completely idle or just doing whatever little duties 
the first sergeant could dream up. However, within a week of finding 
out that I was not going to ship with my graduating class I volun- 
teered to assist in clerical duties in the orderly room or the supply 
room, wherever they might find room. 

And within a month or so I was working as a supply clerk in the 
company. And after a few months of that I was asked to take over 
the company clerk’s job. 

Mr. Hocker. Did you receive any recommendation for promotion 
during this period ? 

Mr. WirrHorr. No. But on several occasions the commanding 
officer told me personally directly that he wished he could promote me 
but it was impossible for him to submit a recommendation for promo- 
tion simply because I was not on the—what we call the T/O, was not 
on his table of manpower. I was not officially assigned to him. I 
was just one of his trainees. Therefore it was impossible to be 
promoted. 

Mr. Hocker. How many classes went through the school while you 
remained in training status there? 

Mr. Wirruorr. That is difficult to say, because in our company we 
had troops attending 6 or 7 different schools and there was a graduat- 
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ing class every week. So that would make dozens and dozens of 
classes which graduated while I was working there as a clerk. 

Mr. Hocker. And your technical assignment was as a trainee? 

Mr. Wirrnort. Officially on the morning report of the organization 
I was carried as a trainee casual. 

Mr. Hocker. Just like the fellow that came in the day before ? 

Mr. Wirrnorr. Right. 

Mr. Hocker. And the only work that you were given was work that 
you volunteered for as a company clerk, is that it? 

Mr. Wirrnorr. Well, having volunteered for that post I took over 
all the duties and responsibilities of that job. 

Mr. Hocker. You stayed there for the full time of the balance of 
your Army service, did you? 

Mr. Wirrnorr. Yes. I finally was released on my normal separa- 
tion date. 

Mr. Hocker. You say you got your letter of charges in March of 
1955 @ 

Mr. Wirrnorr. Yes, sir. 

Mr. Hocker. What date? 

Mr. Wirrnorr. The letter is dated the 8th. I think I probably 
received them the very next day. 

Mr. Hocker. I have here the letter, Mr. Chairman, and I would like 
with your permission to read it into the record. 

Senator Hennines. It may be read. 

Mr. Hocker. It is on the letterhead of the Department of the Army, 
Office of the Adjutant General, Washington 25, D. C. 
AGPO-XD 201 Witthoft, William G. 
US 55435123 (February 25, 1955) 
Subject: Allegations 
Through: Commanding General, Second Army, Fort George G. Meade, Md. 


To: Private William G. Witthoft, US 55435123, 93837th TSU Student Ordnance 
School, Aberdeen Proving Ground, Md. 

1. Derogatory information has been received in this office which reveals the 
following : 

That you— 

(a) From 1950 to 1953, were an active member and official of the Socialist 
Youth League, an organization cited as subversive and Communist by the At- 
torney General of the United States. 

(b) Were closely associated with the Independent Socialist League, an organ- 
ization cited as subversive by the Attorney General of the United States. 

(c) Have a wife, Brucia Fried Witthoft, who was an active member of the 
Socialist Youth League and the Independent Socialist League. 

(d) Listed as a character reference an individual who was associated with 
Communist organizations. 


And then follow instructions as to what you can do after receiving 
this letter of charges. 

What did you do after you received the letter of charges, Mr. 
Witthoft ? 

Mr. Wirrnort. I immediately replied requesting an appearance 
before a field board of inquiry, which is one of the alternatives I was 
given in this letter of allegation. 

Mr. Hocxszr. Anddid. you file in due course a reply to those charges? 

Mr. Wrrruort. No; only elected to have the hearing. 

Mr. Hocker. I see. 

Mr. Wrrruort. This hearing finally came about in August of 1955, 
August 11 and 12. 
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Mr. Hocker. By that time, did you have a lawyer to represent 
you? 

Mr. Wirrnorr. Yes. Mr. Watts was representing me. 

Mr. Hocker. How did you get in touch with him ¢ 

Mr. Wirruort. I, of course, in the past, had heard of the Work- 
ers Defense League and its work, but particularly I knew that Mr. 
Watts represented Barry Miller in his case with the Army. 

Mr. Hocker. Did you receive another letter of allegations after 
this original letter of March 8? 

Mr. WirrHortr. Two things happened. I received a G-2 Sum- 
mary of Information. And then iter in reply to a letter from Mr. 
Watts requesting specific information on the item in the allegation 
concerning my character reference, a repetition of information on this 
individual which, however, was only fragmentary, a bit of the in- 
formation about him that was also on the ‘es Summary of 
Information. 

Mr. Hocker. Now, the G-2 Summary of Information—was that 
dated February 11, 1955? 

Mr. Wrirruortr. You have the copy there. 

Mr. Hocker. I see. Well, it is dated February 11, 1955, and I was 
wondering—I guess that is not the date it was sent out but the date it 
was prepared, is that your understanding ? 

Mr. Wirtrnorr. Yes. 

Mr. Hocker. You got it, of course, some time after the March 8 let- 
ter of allegations? 

Mr. Witrnorr. About a month or more later. 

Mr. Hocker. A month or more later after that. You, of course, 
discussed the contents of this G-2 Summary of Infermation with Mr. 
Watts, did you? 

Mr. Wrrrnort. Yes. 

Mr. Hocker. And then what was the other thing that happened in 
the meantime? You said there were two things happened before the 
hearing. 

Mr. Wrrruortr. The other was that I receive a second letter, a sub- 
ject letter of allegations. 

Mr. Hocker. Now, when was that? 

Mr. Wrrrnort. Dated July 26, signed Maj. William Dean, recorder 
of the field board of inquiry, informing us of the specific citations 
against the character reference. 

Mr. Hocker. This letter of July 26 lists the charges against the 
character reference, is that right? 

Mr. Wrrrnort. Yes. Itsays: 

1. The Department of the Army has reconsidered your case and has deter- 


mined that the original allegations brought against you in the “letter of allega- 
tions” dated March 8, 1955, to be valid. 


2. The Adjutant General has authorized the release of that portion of the 
information which furnishes reason to believe that your retention in the service 
may not be clearly consistent with the national security, as follows. 

And what follows—— | 

Mr. Hocker. I understand now. In other words, this was the 
specification that was received in response to Mr. Watts’ request. to 
make more definite and certain the allegations with respect to the 
man who was supposed to be the bad-character reference. Is that it? 

Mr. Wrrrnort. That is right. 
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Mr. Hocker. Now then, the character reference that you gave was 
identified as Earl S. Johnson. What was his acquaintance with you! 
How did you happen to give him as a character reference ? 

Mr. Wirrnorr. Earl S. Johnson is professor of social sciences at the 
University of Chicago. And he teaches, among other things, two 
education courses which I took under him, and then a practice teach- 
ing course in social sciences. And because of my acquaintance with 
him through these courses, which is somewhat a little more personal 
and closer than the acquaintance that I had with other faculty mem- 
bers under whom I took lectures only, very formal sort of courses, I 
listed him as a character reference, as someone who would probably 
know something about me. 

Mr. Hocker. And your acquaintance with Mr. Johnson, then, was 
Just a formal acquaintance as between professor and student, is that 
it! 

Mr. Wrrruorr. That is perfectly correct. I had no idea—he did 
not strike me as being a political person, in my estimation. 

Mr. Hocker. I see. You had nothing other than just the ordinary 
ES of social contact with him, did you? 

r. Wrrrnort. That is all. My only contact was through his 
classes. He incidentally provided me then with a personal affidavit, 
which I used in my hearing with the Army, and with another affidavit 
on himself denying a rakes of points in the allegations against him. 

Mr. Hocker. Well, I am not particularly concerned with the 
charges against him, except as they illustrate the type of charges 
against you; you were charged as using as a character witness a man 
about whom they could say what they did say in the letter of July 26, 
is that right? 

Mr. Wirrnorr. Yes. 

Mr. Hocker. And then you had to get Mr. Johnson to defend him- 
self against these charges against him in order to determine the cor- 
rectness of the allegation that you used him as a character reference, 
is that it? 

Mr. Wirrnorr. Well, we couldn’t, it seems to me, allow any point 
to slip by, since we were not told what was really relevant and what 
wale be considered. It was necessary to make some sort of a reply 
to every point in the allegations, the G-2 summary of information, 
and this second letter of subject allegations, even though one only 
was a fragment of the other, and the G-2 summary included points 
not in the allegation, and so on. 

Mr. Hocker. Do you suppose Mr. Johnson would mind if I read 
here the nature of the charges that were made against him? 

Mr. Warrs. Excuse me, Mr. Hocker. I don’t believe Professor 
Johnson would mind if you would also read into the record his affi- 
davit which we submitted in the Witthoft case in answer thereto. 

Mr. Hocker. I will be perfectly glad to do that. 

Senator Hennines. May we pause just a minute. 

I can see nothing derogatory to Professor Johnson in this corre- 
spondence or the charges, in view of his strong denial of all charges 
in the form of an affidavit. I think that it may properly be illustra- 
tive if counsel desires to submit it. 

Mr. Hocker. Well, the purpose of offering it, Mr. Chairman, is to 
show how far afield from the question of the loyalty of a soldier the 
Army goes, in its allegations, to make collateral allegations, which 





404 SECURITY AND CONSTITUTIONAL RIGHTS 


are denied, against someone who was merely used as a character wit- 
ness, in this case the young man’s teacher in college. The specification 
that was given with respect to the character reference is: 


On 6 February 1955, in executing Department of Defense Form 398, Statement 
of Personnel History, Witthoft listed as a character reference Earl 8S. Johnson, 
an individual who: 

(1) On 5 February 1936, was a sponsor of the Chicago chapter of the Amer- 
ican Student Union. The American Student Union was cited as a Communist 
front on 3 January 1939 by the Congressional Committee on Un-American 
Activities. 


(2) In 1938, was a member of the Intellectual Delegation to meet Veterans of 
the Abraham Lincoln Brigade returning from Spain. 

This was in 1955, referring to activity in 1938, is that it ? 

Mr. Wirrnort. That is right. 


Mr. Hocker (reading) : 


The Veterans of the Abraham Lincoln Brigade was cited as a subversive and 
Communist organization by the Attorney General of the United States on 4 
December 1947 and 21 September 1948. 

(3) Attended the third annual conference of the Civil Rights Congress of 
Illinois. The Civil Rights Congress was cited as subversive and Communist by 
the Attorney General of the United States on 4 December 1947 and 21 December 
1948. 

It is to be noted, Mr. Chairman, that this allegation does not say 
that he was a member, but only that he attended a meeting of this or- 
ganization. And it should be noted, of course, that it is not the person 
that is at issue, but that Mr. Johnson executed the following affidavit 
in connection with the hearing of Mr. Witthoft’s case : 


Earl S. Johnson, being sworn— 


it is on the letterhead of the University of Chicago, the division of 
social sciences, dated March 13, 1955— 


Earl S. Johnson, being duly sworn, deposes and says: 1. I reside at 3120 West 
Hickory Road, Hollywood, Il. 

2. I completely and categorically deny that I have ever been a member of 
the Communist Party. I am not now, nor have I ever been a member of the 
Communist Party. I completely and categorically deny that I have ever know- 
ingly or openly or actively or any other way participated in Communist Party 
activities. I have never contributed to or attended the meetings of or belonged 
to any organization which to my knowledge sought covertly or openly to serve 
the interests of the Communist Party. I know of no Communist-front activity 
which I have openly and actively participated in. In the course of my duties 
as a member of the faculty of the University of Chicago I was in the year 1936 
and 1937 faculty advisor to the chapter of the American Student Union, which 
was officially recognized by the university. I assumed that obligation solely 
because I believed in the right of students to engage in free discussion of mat- 
ters affecting their interest. I attended one meeting of this organization. An 
article by me entitled “Steel Comes to the Campus” appeared in the October- 
November 1936 issue of the Student Advocate published by the American Stu- 
dent Union. I know of no activity of the University of Chicago chapter of the 
American Student Union in that period before or since which was characterized 
as an activity of a Communist-front organization. 

EarL 8. JOHNSON. 

Sworn and subscribed before me this 13th day of March 1955. 


. | ALBERT F. Cat ey. 
it looks like. 


Of course, Mr. Johnson was never-involved in any hearing ‘himself, 
and there were no charges against him, the charges were really against 
you, weren’t they ? 

Mr. Wirrnort. That is right, he has never been before any board. 
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Mr. Hocker. But you were charged, as I understand it, with giving 
him as a character reference, and the charges against him were speci- 
fied to identify why they thought you were giving him as a character 
reference as an indication of your disloyalty, is that it? — 

Mr. Wirruorr. I assume it must have been something like that. 

Mr. Hocker. Let’s return to the charges against you, the other 
charges. You did have a wife, and her name was Brucia Fried Witt- 
hoft, is that right? . 

Mr. Wirrnort. Yes. 

Mr. Hocker. And she was a member of the Socialist Youth League ? 

Mr. Wirrnortr. Yes. 

Mr. Hocker. Did you say she became a member after she met you? 

Mr. Wirruorr. I think so. I think it was early in 1951. 

Mr. Hocker. And the Independent Socialist League is really one 
and the same thing, is it not? 

Mr. Wirruorr. I don’t think she was ever a full-fledged member of 
the Independent Socialist League. She may have attended meetings, 
a sympathetic association, however they describe it, it is the same 
thing. 

Mr. Hocker. She went with you? 

Mr. Wirruort. Yes. 

Mr. Hocker. So that the charges against you boil down to the fact 
that you were a member of the Socialist Youth League and your wife 
was too? 

Mr. Wirruorr. Yes. 

Mr. Hocker. Now, then, you were given a summary of the G-2— 
incidentally, again in your case the Army made no point of the fact 
that while being inducted you signed this form DD 98; there was 
no charge of failure to disclose in the specifications ? 

Mr. Wirtrnort. No. That question arose in the course of the hear- 
ings, but it was not in any of these documents. 

Mr. Hocker. You explained it as you have here ? 

Mr. Wrrrnorr. Yes; I explained my experiences at that time. 

Mr. Hocker. Now, then, in the summary of information that was 
given to you as to the Socialist Youth League there is this statement: 

The Socialist Youth League was reported to meet in Chicago under the name 
of the Politics Club to avoid possible investigation as a result of the use of the 
name Socialist Youth League. 

Is that true? 

Mr. Wirruort. That is completely false. They were two com- 
pletely separate and independent organizations. 

Mr. Hocker. Both of them recognized and appearing in the college 
catalog ¢ 

Mr. Wirrnorr. Yes, appearing in the university student activities 
publications. 

Mr. Hocker. There was one allegation that I wanted to ask you 
about—one statement, it isn’t an allegation—it reads “Subject”— 
that is you; isn’t it? 

Mr. Wirrnort. Yes. 

Mr. Hocker (reading) : 
has a mother-in-law, Mrs. Bernard Fried, nee Selman, who was reported to 


have been “lying low as a Communist for a long time” and was supposed to 
become active in the peace movement again. 
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Now, what was your wife’s name? 

Mr. Wirruort. Fried. 

Mr. Hocker. And was this your mother-in-law ? 

Mr. WirrnHort. Yes; it was. 

Mr. Hocker. That is the correct name? 

Mr. Wrrrnorr. Yes. There is a slight misspelling in the last name, 
but it obviously refers to her mother. 

Mr. Hocker. Tell us about your mother-in-law. . 

Mr. Wirruort. I have an affidavit here from Dr. Fried, my father- 
in-law, dated April 27, 1955: 

To Whom it May Concern: 

This is to certify that my former wife, Viola A. Fried, nee Salzman, mother 
of Mrs. William Witthoft, died on February 20, 1940. 

(Signed) BERNARD J. FRIEb. 

Mr. Hocker. She died in 1940? 

Mr. Wrrrnorr. That is right, February 20, 1940. 

Mr. Hocker. How old were you when she died ¢ 

Mr. WirrHort. Eleven and a half or twelve. 

Mr. Hocker. How old was your wife at the time she clied ? 

Mr. Witrnorr. About six. 

Mr. Hocker. And they said she was lying low ? 

Mr. Wirrnort. Yes. 

Mr. Hocker. One other matter in this summary of information. 

I notice one of the other things in this G-2 summary of informa- 
tion you were given reads as follows. This is the first one: 

1. William Gustav Witthoft reportedly was assigned the party name of Bill 
HICKOCK. 

Now, “party,” I guess by that they mean—what party ? 

Mr. Wrrruort. I don’t know; they probably refer to the Socialist 
Youth League. 

Mr. Hocker. All right. You were reportedly assigned the party 
name of Bill Hickock. And I notice up here under the subject on this 
summary of information: “Subject G-2 SPA.” What does SPA 
stand for; do you know? 

Mr. Wirrnort. No. 

Mr. Hocker. “Witthoft, William Gustav, aka Bill Hickock.” 
“Aka” stands for “also known as”? 

Mr. Wirruorr. I think so. 

Mr. Hocker. “Bill Hickock.” What is this business about your 
party name being Bill Hickock ? 

Mr. Wrrrnort. There is no such thing as a party name Bill Hickock. 
But there is a signature attached to 4 or 5 articles I wrote while I was 
at the University of Chicago which appear in Labor Action, the weekly 
publication of the Independent Socialist League. Those articles re- 
ported on a couple of meetings that we had sponsored there and re- 
ported on other campuswide political activities that were going on 
at the University of Chicago at the time, and what we thought of them, 
or how we participated, and criticism of what they were doing. 

Mr. Hocker. That was your pen name? 

Mr. Wirtrnorr. That was the pen name attached to these articles in 
Labor Action. 

Mr. Hocker. In that connection I was interested to notice that there 
was a statement by a very famous person in a speech before B’nai 
B’rith November 30, 1953, in which it was said: 
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I was raised in a little town of which most of you have never heard, but in the 
West it is a famous place. It is called Abilene, Kans. We had as our marshal 
for a long time a man named Will Bill Hickock. If you don’t know anything 
about him read your westerns more. That town has a code, and I was raised as 
a boy to prize that code. 

Was that Bill Hickock the one you had in mind when you took that 
pen name / 

Mr. Witruorr. He wasthe one. He was an old idol of mine. 

Mr. Hocker. You had a hearing on these charges; did you, Mr. 
Witthoft ? 

Mr. Wirrnorr. Yes, sir. 

Mr. Hocker. And as a result of the charges were you told what was 
to become of it ? 

Mr. Wurrrnorr. No, I was given no information of any sort. The 
hearing was concluded, I returned to my company clerk duties in the 
company. At this hearing my commanding officer and the first ser- 
geant appeared as witnesses in behalf of my character and nny per- 
formance of duty. I returned to those duties until the day I was 
discharged. My commanding officer and first sergeant had been 
aware of the reasons for my being held over in these conditions some 
weeks or months before my hearing when I informed them finally that 
I knew why I was being held over and that I had received certain 
allegations. 

Mr. Hocker. Did you say that your first sergeant and your com- 
manding officer both testified at your hearing? 

Mr. Wirrnorr. Yes. 

Mr. Hocker. What did they give by way of character statements, 
those two men / 

Mr. Wirrnorr. In the hearing they both said that my work was of 
the highest quality, and that—the commanding officer said that he 
would “probably have recommended me for posts of responsibility if 
he hadn’t known about the allegations against me, and he had no 
reason to doubt my efficiency. 

Mr. Hocker. What kind of separation were you given, Mr. Witthoft. 

Mr Wrrrnorr. Well, finally, about the last wee sr j in the Army, I was 
told that I would be given a separation “character to be determined.” 
No one on the post knew apparently what decision was being made. 
On my final day, a half hour after I was supposed to be separated, I 
was finally notified that they had received word that I should be given 
a general separation under honorable conditions. 

Mr. Hocker. Do you have that here? 

Mr. Wirrnort. No, this is not a final discharge, this is a separation 
and transfer to the Reserves. 

Mr. Hocker. I see. 

Mr. Wirrnorr. The only document I have is the DD 214. 

Mr. Hocker. And what is the DD 214? 

Mr. Wrrruort. This is a form including pertinent information at 
the time of your separation; it states the character of separation, your 
experience in the service, your job qualifications, your service- -school 
training, and things of that sort, and the authority under which you 
are separated. 

Mr. Hocker. Does it give a character and efficiency rating? 

Mr. Wirtuort. Not on this particular form. I was given a charac- 
ter and efficiency rating which doubtless is in my 201 file. I was given 
that at the time of my separation by my commanding officer. 
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Mr. Hocker. Do you have a copy of that ? 

Mr. Wrrruort. No, the only copy is in the Army files. 

Mr. Hocker. You mean you were permitted to see it; is that it? 

Mr. Wirrnort. Yes, I saw it. 

Mr. Hocker. You did not have a copy of it? 

Mr. Wirrnorr. I saw it when the commanding officer made it out 
and sent it forward. 

Mr. Hocker. What character and efficiency ratings were you given ¢ 

Mr. Wirrnorr. I was given the character of superior: efficiency 
excellent. 

Mr. Hocker. Character superior, efficiency excellent; is that 
right ? 

Mr. Wirrnorr. Yes. Those hap ven to be the top designations in 
each case for each quality, as specified on the form underneath the 
blanks to be filled in. 

Mr. Hocker. I see. And you were told what with respect to your 
transfer to the Reserves ? 

Mr. Wrrrnorr. Well, the authority stated on this transfer to the 
Reserves were (1) a telegram to the Adjutant General, which pre- 
sumably stated that I should be given a general discharge under hon- 
orable conditions; and (2) a reference to any authority which forbids 
my reenlistment. 

Mr. Hocker. Now, you were not given a copy of that either? 

Mr. Wirrnorr. Yes, I had a copy of that. 

Mr. Hocker. Let’s see that. 

Mr. Wirruort. It is not here now. 

Mr. Hocker. Where is it, do you know ¢ 

Mr. Wrrruort. I have two copies in Chicago. 

Mr. Hocker. You haven’t got one here? 

Mr. Wirruorr. No. 

Mr. Hocker. Anyway, you were transferred to the Reserves, and 
the reference was to a telegram and a statement which said what ? 

Mr. Wirrnorr. That I would not be permitted to reenlist. 

Mr. Hocker. You would not be permitted to reenlist ? 

Mr. Wrrrnort. That is right. 

Mr. Hocker. Do you know what that means? Have you found 
out ? 

Mr. Wirrnort. The way I interpreted this, I could be reactivated 
from the Reserves for active duty should the necessity arise or the 
Army think it was necessary, or I could be drafted again, but I could 
not be accepted as a volunteer. 

Mr. Hocker. How do you know that at the end of your Reserve 
duty you will be given a general discharge under honorable condi- 
titons rather than an honorable discharge ? 

Mr. Wrrruort. I believe that is covered by the new AR 604-10. 

Mr. Hocker. May I interrupt the examination of Mr. Witthoft 
to see if Mr. Watts can throw any light on this for us? 

Can you explain that, Mr. Watts? I am not too clear as to how he 
wishes the conclusion to be as to what was determined in the hearings 
that were spoken of. 

Mr. Warts. He was held under specially controlled duties, namely, 
in trainee status during his whole 2- -year period of active duty. When 
he was ready for separation from active duty under the current regu- 
lations it was impossible to give him a separation any higher than a 
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fence separation under honorable conditions, which they gave him. 
en by the same regulation he was transferred to the Army Re- 
serves, but he is essentially under a continuing specially controlled duty 
status, which means that he cannot enlist, for example. 

Under the regulations, if that situation continues for the 6 years 
of his Reserve service—and there is no way in which he can correct 
it or do anything to make it any different—he will at the end of 6 
years get a general discharge under honorable conditions, or no higher 
than that. 

Mr. Hocker. I see. His present situation is that he is separated 
under conditions to be determined later—something of that sort? 

Mr. Warts. He has a general separation from active duty under 
honorable conditions. 

Mr. Hocker. A general separation from active duty under hon- 
orable conditions? 

Mr. Warts. Yes. 

Mr. Hocker. Thank you very much, Mr. Watts. 

Mr. Witthoft, when was it you were separated ? 

Mr. Wirrnorr. On October 7, 1955. 

Mr. Hocker. And since that time have you made any effort to ob- 
tain employment ? 

Mr. Wirruort. Yes. I returned to the most recent job I had while 
I was attending school before being drafted, which is as a waiter at 
the Ambassador East Hotel in Chicago. I worked there for about a 
year and a half or 2 years while I was attending school. 

Mr. Hocker. Do you anticipate any difficulty in getting a posi- 
tion under the circumstances ? 

Mr. Wirrnorr. I think I do. My intentions are—my hopes are to 
teach school in Chicago for the board of education. 

Mr. Hocker. Do you know what the requirements with respect to 
that would be? 

Mr. Wrrrnorr. They would want to know the kind of discharge 
I would have, and I do not know, but I think they would require an 
honorable. 

Senator Henninos. I didn’t understand what Mr. Witthoft was 
presently doing. 

You area waiter ? 

Mr. Wrrrnort. That is right. 

Senator Hennines. Where? ’ 

Mr. Wirrnorr. At the Ambassador East Hotel in Chicago. 

Senator Henninos. Are you a waiter in what is known as the pump 
room there? 

Mr. Wirrnorr. Not currently. I was once before. . 

Senator Henninos. I didn’t quite understand you. Thank you. 

Mr. Hocker. I appreciate your appearing here very much, Mr. 
Witthoft. 

Senator Henninos. Thank you very much for coming here today. 

Next witness, Mr. Hocker. 

Mr. Hocker. If I may call Mr. Watts. Mr. Watts reminded me 
that there was some testimony—was that in the Witthoft hearing ? 

Mr. Watts. No; that was in another hearing in which I was 
counsel. 

Mr. Hocker. The purpose of this, Mr. Chairman, is to illustrate 
the circumstances under which this DD 98 is sometimes signed, to 
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explain the circumstances related by these witnesses as to how they 
signed it without knowing what was in it. 

Mr. Warts. Yes. 

Mr. Hocker. So would you read that portion of the transcript, Mr. 
Watts, and tell us what it is? 

Mr. Warts. Yes. This can be very brief. Both Mr. Miller and 
Mr. Witthoft, and I know many other people, have testified at the 
hearings that they were rushed through this loyalty certificate; it was 
shoved at them with a question such as, “Are you a Commie?” or a 
statement, “If you are not a Commie, sign.” 

In a case which I had up at Fort Jay earlier in the year the assigned 
military defense counsel from the Judge Advocate’s Office said to 
me when he heard someone make this statement, “Why, that happened 
to me?” And I called upon him to testify as an expert witness. 
Now, here was a man who was a first lieutenant, assigned military 
defense counsel, a member of the Texas bar. And here is what he 
states happened to him: 


I was inducted 


Senator Henninos. You are reading from the transcript? 

Mr. Warts. I am reading from my reproduction of the transcript. 
And the exact page I don’t have here. But I know the approximate 
date, and I can fill it in. And the testimony was from 1st Lt. Marvin 
Lewis. Mr. Lewis is now out of the Army and is in the private prac- 
tice of law in Texas—Dallas, I believe. But he stated: 


I was inducted on the morning of — October. We didn’t get to Camp Kilmer, 
I would say, until abont 1 a. m. that night, and were thrown into a barracks-— 
and I mean literally thrown into a barracks—and awakened the next morning at 
about 3:30 or 3:45, which for a former civilian was an ungodly hour at that 
time. 

We were herded off like sheep into these lines where we were given these 
various papers and clothing, articles of clothing, and we took a battery of tests. 
It was like an assembly-line procedure. There were enlisted men at each point, 
and they gave you papers to sign. And I can say from my own experience at 
that time, to me a private was God. It was my first experience with the Army. 
and it was a complete period of harassment. 

You know, I am a lawyer, I am a bachelor of arts, a master of arts, and 
a bachelor of laws, and I signed this DD form 98 without looking at it. It was 
put in front of me, and they said, “Sign,’’ and the fear of God was put in me 
by these noncoms, and I signed. 


That is all. 

Mr. Hocker. I understand in neither Witthoft’s case nor in Miller’s 
case was there any charge in the letter of allegations of the field board 
in connection with the execution of form DD 98. 

Mr. Warts. No. But that tends to be always implied. And the 

*question was raised in Private Witthoft’s hearing before the field 
board, and it was also referred to in Mr. Miller’s hearing before the 
Discharge Review Board. But it was not a charge, that 1s right. 

Mr. Hocker. Thank you. 

Mr. Harley Ross. 

Senator Hennings. Private Ross, do you solemnly swear that the 
testimony you are about to give in these proceedings will be the truth, 
the whole truth, and nothing but the truth, so help you God ? 

Private Ross. I do. 
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TESTIMONY OF HARLEY L. ROSS, PRIVATE, UNITED STATES ARMY, 
FORT ORD, CALIF. 


Mr. Hocker. Will you state your name, rank, and serial number, 
Private Ross? 

Private Ross. Private Harley L. Ross, US56238342, and I am 
private, second class. 

Mr. Hocker. And where are you stationed, Private Ross? 

Private Ross. Fort Ord, Calif. 

Mr. Hocker. Where is your home? 

Private Ross. My home is Los Angeles, Calif. 

Mr. Hocker. While you appear here under subpena, you know, 
of course, that you were transferred here at the request of the sub- 
committee, by the Department of Defense, and they brought you here 
because we asked that they do so; isn’t that the fact ? 

Private Ross. That is true. 

Mr. Hocker. And you have been here, I guess, all this week ? 

Private Ross. That is correct. They put me on TDY, temporary 
duty. 

Mr. Hocker. Now, how old are you, Mr. Ross? 

Private Ross. I am 24. 

Mr. Hocker. Where is your home? 

Private Ross. Los Angeles, Calif. 

Mr. Hocker. What business is your father in, Mr. Ross? 

Private Ross. He is a barber. 

Mr. Hocker. In Los Angeles? 

Private Ross. That is correct. 

Mr. Hocker. And does your family belong to a church out there? 

Private Ross. My mother belongs to a church, yes. 

Mr. Hocxsrr. What is the church? 

Private Ross. Church of Christ. 

Mr. Hocker. And were you brought up in that church? 

Private Ross. More or less, yes. 

Mr. Hocker. Are you a member of that church ? 

Private Ross. I attend meetings; I am not really a member in the 
sense that I was baptized. 

Mr. Hocker. And what education did you have? 

Private Ross. Well, I went to public schools in Los Angeles, I went 
to—well, I might as well start with high school. I went to George 
Washington High School, and then a private religious college, Pep- 
perdine, which is a privately endowed religious college, interdenomi- 
national . 

Mr. Hocker. Is there any emphasis on religion there at all? 

Private Ross. Yes, very much so. You are required to take so 
many hours of Bible stady, and compulsory chapel. 

Mr. Hocker. This is a Protestant Christian sect ’ 

Private Ross. It is a Protestant Christian sect, Church of Christ. 

Mr. Hocker. What were your activities there at George Pepperdine 
College? What were your extracurricular activities, if I may ask? 

Private Ross. I was working to go through—I worked as a mes- 
senger in a Lutheran hospital. 

Mr. Hocker. You worked your way through college? 

Private Ross. Yes. 

And then, I fought fires, and things of that sort for the civil service 
during the summer. 
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Mr. Hocker. What were your extracurricular activities there at 
the time? 

Private Ross. I majored in sociology, and I was interested in the 
sociological lab, I was chairman of the Sociological Society of Pep- 
perdine College. I was also interested in politics, history, and things 
of that sort. My minor was history. 

Some other fellows and myself helped organize an academic club, 
which was departmental, of the political science department, to inter- 
est students in politics, and we called it the Students Political League. 
It was a sponsored organization. 

Mr. Hocker. The Students Political League ¢ 

Private Ross. That is correct. 

Mr. Hocker. And that was a sponsored organization ? 

Private Ross. Sponsored organization, by the faculty; the whole 
social science department, in fact, sponsored it. 

Mr. Hocker. Did you complete your work at George Pepperdine 
College and achieve a degree there ? 

Private Ross. Yes, I did; I achieved the Bachelor of Arts degree 
in sociology, and then I went on for my master’s. I graduated from 
Pepperdine in the summer of 1953, and I went to summer school 
at the University of Southern California, and then I returned to Pep- 
perdine College to do graduate work in social science. 

Mr. Hocker. And how long were you doing graduate work? 

Private Ross. Until I was inducted into the Army, February 24, 
1954. 

Mr. Hocuer. Now, where were you inducted ? 

Private Ross. In Los Angeles. I was inducted in Los Angeles 
and sent to Fort Ord directly from there. 

Mr. Hocker. Were you given one of these forms DD 98 to fill out ? 

Private Ross. When I arrived at Fort Ord we were herded to- 
gether and sent through a processing station. And there was about 
a hundred or a hundred and fifty of us, approximately. And as 
they moved us up chair by chair—it was the size of this room, perhaps, 
or half the size of this room, and there were rows of chairs, and you 
would move up chair by chair, and the first row would go, and you 
would move up. And so I was sent to this desk, and I believe it 
was a corporal, and he said, “Sign this.” And he had it covered. 
And he had just the signature blank. 

Isaid,“Whatisit? May Tread it?” 

And he said, “Certainly.” 

AndsolIreadit. And I said, “Is this voluntary?” 

And he said, “Yes.” 

I said, “Then if it is voluntary, I prefer not to sign it.” 

Mr. Hocker. Why did you prefer not to sign it, if it was voluntary, 
Mr. Ross? 

Private Ross. Well, I had no inclination to plead the fifth amend- 
ment or anything of that sort, because I didn’t belong to any of these 
organizations. But I thought it was invasion of privacy, invasion of 
the first amendment to the Constitution. And I feel very strongly 
along these lines, I was so predisposed. 

I feel that this sort of oath proves nothing, actually, that the oath 
that I took when I came into the service, in which I swore to defend 
this country against all enemies, foreign and domestic, whomsoever 
they may be, is sufficient. 
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Mr. Hocker. You are, of course, aware that you are under oath here 
now ? 

Private Ross. Yes. 

Mr. Hocker. And you tell us that you have since read the list of 
organizations on DD Form 98? 

Private Ross. I have. 

Mr. Hocker. And that you are not now or never have been a member 
of any of them 4 

Private Ross. No; never have been, or now. 

Mr. Hocker. And you tell me that at the time you were going 
through this processing you were told by the person in charge of that 
desk that it was voluntary as to whether you signed it or not ! 

Private Ross. That is correct, sir. They insisted that I put down 
the constitutional privilege claim. At first, I wasn’t even going to 
put anything on it. He said, “If you don’t sign, you have to put this 
down.” 

And I said, “I prefer not even to talk about it.” 

And he said, “Come with me.” 

And he took me to this WAC. And she insisted that you had to 
write this down. 

And then he took me to a warrant officer, who insisted that I had to 
write it down. And I said, “I will write it down, then.” 

Mr. Hocker. Is this the declaration that is involved here, Private 
Ross? Iam reading now from DD Form 98, paragraph IL: 

Declaration. Concealment of, misrepresentation as to, or failure to divulge 
knowledge in full, conduct, or associations of the character set forth in the pro- 
visions at the time of execution of this certificate may constitute grounds for 
court-martial, discharge, separation, or other disposition of personnel. Penalties 
for making a false statement may be very severe. If Federal constitutional 
privilege against self-incrimination, i. e., the making of a statement which will 
expose you to criminal trial, is claimed about all or any part of any conduct, 
membership, or association in question, you may so claim under Remarks below, 
“Federal constitutional privilege is claimed,” or “Federal constitutional privi- 
lege is claimed as to * * *,” describing the specific part of any conduct, mem- 
bership or association about which claim is made. 

Now did you write in, pursuant to those instructions, “Federal con- 
stitutional privilege is claimed,” and sign your name? 

Private Ross. I wrote that dow n, but it was under their insistence. 

Mr. Hocker. Well, what happened to you after that? 

Private Ross. W: ell, along with the others, I went upstairs. And at 
that point there was a translation of your civil occupation into mili- 
tary terms; in other words, I received a military equivalent of my 
eivilian occupation. They "had something about social science re- 
-earch for my student activities, and so forth. 

And they said, “Well, this sounds very good; perhaps you should 
go into troop information and education, or something of that sort. 
You have the qualities for it, and the background.” 

So I thought, well, this is wonderful. 

And he says, “Just be seated over there.” 

And so I went and sat down. And pretty soon a sergeant comes out, 
and he was very friendly. And he said, “Come with me.” And so I 
went with him, and we sat down, and just as we started to fill out the 
form 398, which is personal history form, in which he asked where you 
have lived for the past 10 years, I think, or something like that, I 
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am not quite sure how many years, do you have any aliases—which I 
don’t have—— 

Mr. Hocker. Not even Bill Hickock? 

Private Ross. Not even Wild Bill Hickock. 

He asked me, “Where have you lived for the past 2 years? Name 
the organizations that you have belonged to,” and things of that nature. 
And, “Name character references.” I think he asked for about six 
character references, I am not quite sure of the number. And so, just 
offhand, I tried to recall who had given me character references in the 
past. And I thought of one which was later used in an allegation 
against me, out of the 6 or 7. And that was all there was to it. I 
just filled that out, and that was all I heard about it, until later. 

Mr. Hocker. What duty were you then assigned to? 

Private Ross. I went to basic training, it was the first 8 weeks; they 
have basic training divided into 2 cycles, the first 8, which everyone 
takes when they first enter the Army, and then they have a second 8, 
which is advanced infantry training, which is usually light weapons or 
heavy weapons. I finished the first 8, and I was held over for about a 
day. There were no orders for me at all—which is a holdover, sort of 
a trainee that is out of training, but they don’t know where to send 
him, because he has no orders. 

And finally the orders came through, and they said, “Go to the sec- 
ond 8.” And I went to the second 8 of the How Company of the first. 
“How” is phonetic for “H.” I went to How Company of the Ist In- 
fantry, and there I took my second 8 on light weapons. 

Mr. Hocker. Second 8 weeks of basic training ¢ 

Private Ross. Yes. 

Mr. Hocker. That completed your basic training? 

Private Ross. Sixteen weeks of basic training; yes. 

After I finished this training I was a holdover once again for 3 
months, approximately. In other words, I was just there to pull de- 
tails. There were no orders for me. And I asked the command- 
ing officer why, and he didn’t seem to know. And he said if he did 
know, he couldn’t tell me. At that time I was assigned to a cadre 
room. A cadre room is a small room in which they put you when 
they don’t want to put you in the squad room, because there is too 
much room there, there is no place for you—it is just a small room. 

Mr. Hocker. You are talking about your barracks ? 

Private Ross. My barracks, that is right. 

It is just a small room, as differentiated from a squad room. 

Mr. Hocker. This the room you were assigned to? 

Private Ross. This was the room that the first sergeant put me in. 

Mr. Hocker. What is the significance of that ? 

Private Ross. Later there was an allegation that I associated with 
an individual who was in this same room with me for about 3 months, 
“long and continuing association,” something of that sort. 

Mr. Hocker. Let’s go on. You were assigned to this cadre room ? 

Private Ross. That is correct. 

Mr. Hocker. What kind of duties were you given from then on? 

Private Ross. Maybe I can give you a typical day. I would get 
up in the morning, and we would clean up first, then we would report 
to the first sergeant. And if we were out of cycle, and we had a com- 
bined mess 

Mr. Hocker. If you were what? 
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Private Ross. Out of cycle, we weren't training troops. If the com 
pany wasn’t training troops at that time, if we weren’t training 
troops—in other words, our messhall would be closed, so we would 
eat in the combined messhall, say, of 3 or 4 companies. 

And if they needed K. P’s from our companies we would be K. P.’s 
for that day. If they couldn’t find anything around the barracks like 
watering the lawn or washing the floors or wiping marks off the walls 
they would send us to battalion or regimental headquarters, there 
either to sweep out the place or load trucks or unload trucks, just gen- 
eral labor or details for the day. 

This went on for about 3 months approximately. 

Mr. Hocker. They were just making work, in effect ? 

Private Ross. This has to be done, of course, in the Army; I have no 
complaints about that. 

Mr. Hocker. In any event, you weren’t making any progress; you 
were a hewer of wood and drawer of water. 

Private Ross. That is right. Well, finally they said, “Some orders 
have come down on you, Ross.” 

And I said, “That is good. Where do I go from here?” 

“To the Sixth Replacement Company.” 

Now, replacement companies are generally not considered too happy 
a place. Where they just can’t figure what to do with you, they put 
you in a replacement company to await assignment, some people there 
are going to an Intelligence School or CIC, or some are waiting 
clearance which may take quite a while. And so they are assigned to 
this company, which is a detailed company. 

They have maybe 3 messhalls to furnish K. P.’s, as differentiated 
from a company which has 1 messhall, and they have extra respon- 
sibilities for the post, and they would furnish extra guards, and things 
of that sort. 

I was only in this company for about 2 days. And they found 
out I could type, so they put me in the shipping and receiving. When 
I got in the shipping and receiving I discovered there were some 
orders on me, no one had shown the orders. The orders said I was 
S/D, which means special duty. I don’t think there is anything really 
legal about this, there is some confusion as to what special duty means, 
as differentiated from Tdy, temporary duty. But anyway it said I 
was special duty to Baker Company, 20th Infantry Regiment, which 
was also Fort Ord. I have never left Fort Ord since I have been in 
the Army, almost 21 months. 

I was sent to this company. When they arrived they said, “What 
are you here for?” 

I said, “I don’t know. I have some orders that say report here.” 

The company clerk said, “Well, we need other clerks around here 
so you can be clerk.” 

So I became an S-3 clerk, training clerk, and I st ayed in—I arrived 
in that company about October 1954, and I stayed in that company 
until October 1955. 

Mr. Hocker. Doing what? 

Private Ross. S-3 clerk. That mainly was administrative, S—% 
clerk is taking care of training, and seeing if there is a proficiency in 
weapons, let us say, rifles and things of that sort, seeing that the equip- 
ment is out on the field at the correct time. 
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Mr. Hocker. Now, did you get a letter of allegations from the 
Department of the Army ? 

Private Ross. Yes, I did. 

Mr. Hocker. When did you get that ? 

Private Ross. I received the letter of allegations around August, 
around the 1st of August, the first week in August. 

Mr. Hocker. Of this year? 

Private Ross. Of this year, 1955. 

Mr. Hocker. Now, may I read, Mr. Chairman, the allegations 
against Private Ross? 

Senator Henninos. Proceed, Mr. Hocker. 

Mr. Hocker. It is on the letterhead of the Department of the Army, 
Office of the Adjutant General, Washington 25, D. C. 

AGPO-XD 201 Ross, Harley L. 

US56283342 (29 Apr 55) 

Subject: Allegations (U) 

Through: Commanding General, Sixth Army, Presidio of San Francisco, 
Calif. 

To: Private Harley L. Ross, US56238342, Company B, 20th Infantry Regi- 
ment, 6th Infantry Division, Fort Ord, Calif. 

1. Derogatory information has been received in this office which reveals 
the following: 

That you— 

a. On March 1, 1954, you refused to sign Department of Defense Form 98: 
Loyalty Certificate for Personnel of the Armed Forces, and, instead wrote and 
signed on the face of the form “Federal constitutional claimed, Harley L. Ross,” 
and you refused to complete paragraph 16, Department of Defense Form 398; 
Statement of Personal History, and instead, wrote and signed “Federal con- 
stitutional privilege claimed, Harley Lee Ross,” thereon. 

Now, those allegations were true, were they ¢ 

Private Ross. That is true. 

Mr. Hocker. But you say that in both cases you were told that you 
were privileged not to complete those forms? 

Private Ross. Actually, I think if it is your constitutional privilege 
it is your constitutional privilege. They told me it was my privilege. 

Senator Henninos. You were told it was voluntary ? 

Private Ross. Voluntary, and also that I claimed my constitutional] 
privilege. 

Mr. Hocker. Did they indicate to you that if your claimed your 
constitutional privilege and didn’t fill these out that the roof would 
fall in on you’ 

Private Ross. No one told me anything about the roof falling in on 
me or what I would be doing or anything, except I had to sign the 
constitutional privilege claim. 

Mr. Hocker. All right. 


(b) In 1954, you maintained a close, continuing association with Keith Douglas 
Hart, an active member of the Communist Party. 


Who is Keith Douglas Hart? 

Private Ross. This was the individual who was in the cadre room 
with me as a holdover. He later received an undesirable discharge. 
Of course, this occurred after I left How Company of the First 
Infantry. 

Mr. Hocker. Did you ever see Hart before the time you were 
assigned to the barracks with him ? ' 

Private Ross. I never saw him in my life, and I haven’t seen him 
since. 
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Mr. Hocker. You haven’t seen him since ? 

Private Ross. No. 

Mr. Hocker. And you were put in this cadre room with him, is that 
correct ¢ 

Private Ross. That is correct. 

Mr. Hocker. And they said he was a Communist and charged you 
with close and continuing association with the roommate that was 
assigned to you, is that correct ? 

Private Ross. That is right. There were just two of us in the 


cadre room, no one else, just two of us in a small room with a couple 
of bunks. 


Mr. Hocker (reading) : 

(c) In August 1954, you had in your possession the summer 1954 issue of 
Science and Society, a publication cited in 1944 as a Marxist publication by the 
Committee on Un-American Activities, United States House of Representatives. 

Did you have in your possession in August 1954 a summer 1954 issue 
of Science and Society ¢ 

Private Ross. This is another strange coincidence. I have a sub- 
scription to this, which I have had for quite a while. I may have 
had it in my possession, but I couldn’t tell you the date on it, because 
I was working on my master’s thesis. And I was working on social 
stratification in relation to educational television. 

I completed a sort of pilot study, and I used many sources. I used 
this as one. I used the American Sociological Journal, and Psycho- 
logical Journals, and so forth. They picked out this one. It was com- 
pletely beyond me. I think they must not be paying the people very 
much money for doing the investigation they cm 

Mr. Hocker. In any event, you say you subscribed to this publica- 


tion in order to use it as material in connection with your master’s 
thesis? 


Private Ross. I do. 

I think you will find this publication in public libraries, and also in 
many school libraries. 

Mr. Hocker. Then, the last allegation—and I quote: 

(d) On March 1, 1954, on Department of Defense Form 398, Statement of Per- 
sonal History, you listed Mrs. Martha O. Ayers, a member of the Communist 
Party, as a character reference. 

Now, who is Mrs. Martha O. Ayers? 

Private Ross. This is a lady who is a painter and sculptress. I met 
her through her son, because he went to George Washington High 
School with me. I have only seen her about 3 or 4 times in about 
5 or 6 years. 

When I started to go to college, I needed a reference to get into the 
school. She very graciously gave me a reference, which was quite 
good. This lady happens to be in Who’s Who of the United States, 
and also happens to be in Who’s Who in the World. 

Mr. Hocker. She is a very prominent sculptress and painter, isn’t 
she? 

Private Ross. Yes. I have a Who’s Who here to prove it. 

They asked me for 5 or 6 references, and I gave her as a reference. 


I had no idea of her politics or anything else. I never discussed it 
with her. 
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Mr. Hocker. As far as you knew, she was a gracious lady and 
mother of one of your friends, and she gave you a reference when 
you needed it? 

Private Ross. That is right. 

Mr. Hocker. And when this personal-history question came up on 
the form, you pulled her name out of the air, and asked her for a 
reference ? 

Private Ross. That is right. 

Mr. Hocker. That was the extent of your acquaintance with her? 

Private Ross. Of my association with her. 

Mr. Hocker. Association; that is right. 

Did you have any kind of a hearing on this? 

Private Ross. Along with these charges—Captain Brooks, who has 
charge of these things and has all my records locked up in a safe— 
I also received a letter to be returned to them, waiving my right to 
a hearing, and saying: 

I hereby aceept discharge as directed by the Army Review Board under the 
provisions of SR 600-220-1. I understand that said discharge may be undesir- 
able. I further understand that my separation from the Army effected by un- 
desirable discharge will be under conditions other than honorable; that I may 
be deprived of many rights as a veteran under both Federal and State legisla- 
tion; that I may expect to encounter substantial prejudice in civilian life in 
situations wherein the type of service rendered in any branch of the Armed 
Forces or the character of discharge received therefrom may have a bearing. 

Senator Henninos. This recites all that might happen to you, if 
they were going to do what they might do? 

Private Ross. That is right. 

Naturally, I asked for a hearing. I received a hearing about 18 
months from my first induction into the Army. That was around 
September 6, 1955. 

Yes, September 6, 1955. 

Mr. Hocker. Did you have a lawyer at that time? 

Private Ross. When I first received these allegations, I went up to 
the Judge Advocate General’s Office and asked what I could do. The 
man I spoke to said, “Well, we’re getting quite a number of these 
cases.” 

He said, “I think, personally, there are constitutional privileges in- 
volved, and constitutional questions.” He said, “If I were you, I 
would go to the ACLU.” 

So I went in to their office, and asked them what I could do. They 
very graciously decided to defend me in this case. 

Mr. Hocker. Do you know how this subcommittee learned about 
this case ? 

Private Ross. Yes, I do. I wrote to my Congressman. 

Mr. Hocker. Who is your Congressman? Or whom did you write 
to? 

Private Ross. I wrote to James Roosevelt, the Honorable James 
Roosevelt. 

Mr. Hocker. I see. 

And Mr. Roosevelt turned your case over to us to examine? 

Private Ross. That is right. 

Mr. Hocker. You didn’t know Mr. Watts, or these other two men, 
until you got here? 

Private Ross. No. 
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Mr. Hocker. In connection with this hearing, were you given a 
summary of the derogatory information against you? 

Private Ross. Yes, I was. 

Mr. Hocker. Do you mind if I read from it? 

Private Ross. I don’t mind at all, sir. 

Mr. Hocker. This is a summary of information. “Subject, G-2 
SPS; Ross, Harley Lee,” with a number and date, and so forth. Be- 
neath that is “ETS probably February 1956.” 

Does that mean the time you are going to get out ? 

Private Ross. I am supposed to get out February 24, 1956, but they 
say “probably.” 

Mr. Hocker (reading) : 

An investigation, which began May 20 and ended October 20, 1954, conducted 
on Harley Lee Ross because he refused to sign DD Form 98 (Loyalty Certificate) 


and refused to complete item 16 of his statement of personal history (SPH), 
disclosed that: 


(a) Ross was reportedly one of several students at George Pepperdine College, 
Los Angeles, who were primarily interested in forming a student group which 
was called the Student Political League (SPL). The SPL was activated in 
May 1951 and disintegrated from within during the fall of that year. 


Private Ross. This organization, this club, had about 4 or 5 members. 
it sounds very ominous, I know. 

Mr. Hocker. You say there were 4 or 5 members? 

Private Ross. We just gave it up. Nobody attended meetings. 

Mr. Hocker. Did it “disintegrate from within?” 

Private Ross. Yes; everybody lost interest. 

Mr. Hocker. Continuing from this summary of information: 


An undated statement of policy of the SPL contained in part: Preamble :— 
this, I take it, was the subversive, shall I say, policies of the SPL. 


The Student Political League makes the following declaration of aims in order 
to present its point of view * * *. We feel that a basic democratic principle is 
involved in the continuing failure of the Congress to enact an equitable civil rights 
program * * * we advocate the immediate enacement [sic] of * * * (the) rati- 
fication by the Senate of the International Convention on Genocide. 


Did you in the SPL advocate this ratification of the Genocide Pact ? 
Private Ross. I did. 


Mr. Hocker (reading) : 

Loyalty tests should be eliminated in those positions which do not clearly 
affect national security. 

Did you take that position in the SPL? 

Private Ross. Yes, we did. 

But all of this is out of the preamble, and we generally agreed on it, 
though there was some dissension. 

Mr. Hocker (reading) : 

Legislation should be passed requiring fair procedure by every congressional 


and State legislative investigating committee in order to prevent the continuance 
of such travesties as those perpetrated by the House Committee on Un-American 


Activities. 

You took that position, too, did you? 

Private Ross. Yes, sir. 

Senator Henninos. How many of you? All 4 or 5% You said 
there was some dissension, I believe. 

Private Ross. This statement of policy was just sort of thrown in 
asa draft. It was discarded, as a matter of fact. I don’t know where 
they picked it up. 





420 SECURITY AND CONSTITUTIONAL RIGHTS 


At that time, we had on the campus an individual who was out to 
“save the world from subversion,” and he thought anybody who sup- 
ported the United Nations or anything else was a subversive. He 
would go into a classroom and put down names of everyone who said, 
“IT think the United Nations is trying to do something,” or the 
UNESCO, or anything like that. He would put down professors’ 
names, and he published a paper which had a little form on it which 
you sent in with people’s names whom you thought were subversive. 
ie would turn them over to the FBI. They w ‘ould give prizes for 
this. 
Mr. Hocker. I am reading now again from the preamble of Student 
Political League, which disintegr ated, and which is cited here in the 
summary of charges against you. 


We subscribe to the rights of teachers to * * * unimpaired freedom of speech. 


Was this one of the allegations? 

Private Ross. I am afraid so. 

Mr. Hocker (reading) : 

We believe that the conditions and qualifications for voting for Federal office 
should be determined by Congress. 

Did you take that position ? 

Private Ross. Yes. 

Mr. Hocker (reading) : 

We support the principles of compulsory health insurance in order to take 
medical care from the market place. * * * We particularly urge strict enforce- 
ment of the antitrust laws to curb growing monopoly in press, radio, and motion 
pictures. 

Did you take that position ? 

Private Ross. We did. 

Mr. Hocker. Senator O’Mahoney should have been here this after- 
noon. 

Senator Hennines. He should, indeed. 

Mr. Hocker (reading) : 


A new world is in the making. * * * 
Did you take that position ? 
Private Ross. Yes. 

Mr. Hocker (reading) : 


The problem is not to preserve the existing order. The problem is to make sure 
that the world which is coming will be one which answers the needs of man- 
kind * * * we advocate every step to strengthen the United States and to 
prepare for its transformation into a world Federal organization. 

Private Ross. I think this is a misprint. They put in the United 
States. I think it was the U.N. that was to be a world Federal organi- 

zation. 

Mr. Hocker. Allright. Then the statement said: 


The United States should take the lead in offering a haven for displaced 
persons without regard for their race, religion, or national origin. 


This is the end of the quoted charges, or summary of this portion of 
the charge. 


Did you espouse that last ? 

Private Ross. Yes. I still believe in those things. 
Mr. Hocker. You still believe in them ? 

Private Ross. I certainly do. 
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Mr. Flocker. Well, there is a good deal more of the same sort of 
thing here, but it all adds up, doesn’t it, to the proposition, as was 
stated in the preamble to the summary, that it all arose and took place, 
the entire investigation, because you declined to sign the loyalty 
certificate ? 

Private Ross. That is correct, sir. 

The rest of this information is just about the character reference 
and this other person. Nothing about me, except for the allegations 
on the subscription. 

Mr. Hocker. You are still on restricted duty, are you? 

Private Ross. Yes, sir. 

After the hearing they said, the field board—there were three 
individuals on the field board, a lieutenant colonel and two majors. 
I was informed at the hearing that their decision would be secret. 

Mr. Hocker. Their decision would be secret ? 

Private Ross. Their decision would be secret, and I would not be 
allowed, nor my counsel, to know what it is. 

Also, the recorder introduced a secret file which I was not allowed 
to see, my counsel was not allowed to see, and the only thing I could 
think of that could be in it would be the letters I write home. I write 
to my parents about every week, and if there is anything in that 
secret file, I don’t see how it could affect me one way or the other. I 
may have said the food was bad, or something like that, but that was 
about all. 

Mr. Hocker. Did your commanding officer testify at the hearing? 

Private Ross. Yes: all my commanding officers testified, all, in 
fact, that I could get hold of, either by affidavit—two of them were 
there in person, and they said, as far as they knew, I was loyal, that I 
did a better than average job, and that they had no complaint at all 
about my service, and that I was a conscientious soldier. 

Mr. Hocker. Then came October of 1955, and you got a letter from 
the Department of the Army? 

Private Ross. Yes; I have that letter somewhere here. 

Mr. Hocker. I have a photostat of it here, and I would like, Mr. 
Chairman, to read it into the record. 

Senator Henntnes. You may proceed. 

Mr. Hocker (reading) : 


HEADQUARTERS StxtTH INFANTRY DIVISION, 


AND Fort Orp, Cattr., October 20, 1955. 
AMDFT-AGD 201 Ross, Harley L. 
US56238342 
Subject: Investigation 
To: Private Harley L. P. Ross, US56238342, Company E. First Infantry Regiment, 
Fort Ord, Calif. 

1. The Department of the Army has recently processed your case under the 
provisions of SR 600-220-1. After thorough consideration it is determined that 
you will be retained in the service in specially controlled duties without change 
of station. 

2. In accordance with paragraph 35b AR 604-10 you are hereby notified of 
this action. It is requested that you acknowledge receipt of this information 
and forward this acknowledgment to this headquarters attn: AMDFT-AGD 
prior to October 21, 1955. 

By Command of Major General Mudgett: 
(Signed) Robert G. Brooks, 
Rosert G. Brooks, 
Captain, AGC Assistant AG. 
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Now, is that the end of the case as far as you are concerned? Are 
you still sitting out there in Fort Ord on controlled duties? — 

Private Ross. What happened, immediately after I received this, 
the same orders came out. But the orders are not of the type which 
would take me off specially controlled duties. The order merely says 
I was moved from Baker Company to Easy Company, of the First 
Infantry, and supposedly to be permanent party. 

I find out after I arrive there I am not permanent party in actuality. 
Whereas I was carried on Baker Company as 1-EM, attached for 
rations and quarters; at this place, I am carried as permanent party. 
But I am carried surplus on the manning table, which means I'll not 
be promoted, and Ti not be allowed to go to service schools, and I 
am still in a hole. 

Mr. Hocker. If I understand what Mr. Watts has explained, the 
necessary consequence of this under regulations 

Private Ross. Would be a general discharge. 

Mr. Hocker. A general separation, with an indication that you are 
separated on that basis because of your being a security risk, and that 
after 6 years you will get a similar discharge paper. 

Private Ross. That is correct, sir. 

I notice that on the orderly room walls, they have these large posters 
in which they characterize general discharges, and under general dis- 
charge, they have subversive, disloyal, homosexuals, and so forth. 

Mr. Hocker. They have what? Where did you see this? 

Private Ross. On the orderly room walls. This is the type of dis- 
charge a general discharge is. 

Senator Hennrnos. Is this printed ? 

Private Ross. It is printed under the types of orders, and so forth, 
an individual would get. 

Senator Hennes. It is an official Army publication ? 

Private Ross. Yes. 

It tries to describe the types of discharges, and the benefits you 
receive under each. 

Under honorable, you receive all benefits. Under general, you still 
receive all benefits. Under not honorable, I don’t think you receive all 
cfthem. You probably don’t get a headstone when you die, and that 
sort of thing. 

Mr. Hocker. What type of people were listed under general dis- 
charge ? 

Private Ross. I believe it had subversives and disloyal, because I 
looked that up. I know it had them. But I think it also had homo- 
sexuals, and so forth. 

Mr. Hocker. So that anybody who reads that paper—— 

Private Ross. Will get the impression 

Mr. Hocker. And then reads the certificate you give him, will have 
the choice of deciding whether you are subversive or disloyal or 
homosexual ? 

Private Ross. That is right. 

Senator Henninos. Have you no further questions, Mr. Hocker? 

Mr. Hocker. No, sir. 

Senator Henninos. On behalf of the subcommittee, I want to thank 
_ very much for coming here and giving us your testimony today, 

fr. Ross. 

Private Ross. Thank you, sir. 
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Senator Henninos. At this time, on behalf of the subcommittee, the 
chairman will read the following statement : 

I am very pleased to learn during the course of the subcommittee’s 
inquiry relating to the military personnel security program, that 
Secretary of Defense Wilson has today amended the program in such 
a way as to restore constitutional rights to large numbers of people 
who under present regulations would receive security risk discharges. 

I understand that the new Defense Department directive calls for 
the armed services to complete their investigation of inductees prior 
to induction. In the case of inductees who use their constitutional 
privilege in the filling out of the loyalty form DD98 or who disclose 
derogatory associations, the services will make up their minds whether 
they will induct a man or not. If they induct him, the inductee will be 
taken into the service on full duties and will be eligible to receive an 
honorable discharge if his conduct in the service merits it. If the serv- 
ices decide not to induct a man, the man will be released to civilian 
life without any mark or stigma indicating the basis on which he was 
found unsuitable. 

Under the regulations now superseded, an inductee who used his 
constitutional privilege, or one who reported certain derogatory asso- 
ciations, would be inducted into service, given controlled duties—made 
into a “hewer of wood and drawer of water’”—and then given a secu- 
rity risk discharge at the end of his service. 

The Defense Department never explained by what authority they 
inducted a man and then blackened his reputation for activities and 
associations prior to service. 

The new Defense Department directive, I understand, does not 
altogether eliminate the security-risk branding of people for preserv- 
ice activities and associations. If during the period of service, there 
develops derogatory information about a serviceman’s preservice ac- 
tivities and associations, he may still be put on controlled duties and 
receive a security-risk discharge at the end of his service. This seems 
to me to be a violation of his constitutional rights—for it destroys 
his reputation and interferes with his livelihood without due process 
of law. 

However, this move, as of today, by the Department of Defense, of 
which we have just been advised, indicates that we are making progress. 
I look forward to further improvements in the regulations as the sub- 
committee prosecutes its inquiry. 

Mr. Hocker, I understand there are no further witnesses to be heard 
by the subcommittee today, and accordingly the subcommittee will 
adjourn for this day, and stand in recess until Monday morning at 
10 a. m. 

(Whereupon, at 4 p. m., the subcommittee recessed, to reconvene at 
10 a. m., Monday, November 21, 1955.) 
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MONDAY, NOVEMBER 21, 1955 


Unrtrep Srares SENATE, 
SuBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:20 a. m., in room 
318, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Senator Hennings. 

Also present: Lon Hocker, , chief hearings counsel. 

Senator Hennrnes. The committee will please come to order. 

Call your first witness, Mr. Hocker. 

Mr. Hocker. Colonel Hillsman, will you come up, please ? 

Senator Hennines. Colonel Hillsman, will you be sworn? 

You do solemnly swear that the testimony you are about to give at 
these hearings will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Colonel Hittsman. I do. 


(Lt. Col. William R. Ward accompanied Colonel Hillsman.) 


TESTIMONY OF MARVIN C. HILLSMAN, COLONEL, PRESIDENT OF 
ARMY DISCHARGE REVIEW BOARD. 


Mr. Hocker. Give us your name, please, Colonel. 

Colonel Hitsman. My name is Marvin C. Hillsman, colonel, 
United States Army, serial No. 0269399. 

Mr. Hocker. Colonel, last Friday we were discussing in the sub- 
committee the question of the nature of discharges that are given by 
the Army to inductees based upon charges arising out of activities 
which took place prior to induction, and that is a subject matter that 
we thought maybe you could give us some help on. Do I understand 
that you thave a pr eliminar y statement, a draft of a preliminary state- 
ment which you can give us at this time? 

Colonel Hittsman. I do. 

(The statement of Colonel Hillsman is as follows :) 


OPENING REMARKS BY COLONEL HILLSMAN BEFORE THE SENATE SUBCOMMITTEE 
ON CONSTITUTIONAL RIGHTS 


1. My name is Marvin C. Hillsman, colonel, United States Army, Service 
No. 0269399. My current assignment is president, Army Discharge Review Board, 
and president, Army Disability Review Board. 

2. The relative position of these two boards within the Army Council of Review 
Boards may be better shown on the organization chart of the Army Council of 
Review Boards. 
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3. Inasmuch as it is my understanding that the matter under consideration has 
to do with the review of discharges from the Army on security grounds, with 
the committee’s permission I will briefly describe the purpose of, as well as 
the authority, for the Army Discharge Review Board: 

(a) The Army Discharge Review Board is an administrative agency created 
within the Department of the Army, under authority of section 301, title I, act 
of June 22, 1944, to review upon its own motion or upon application by or on 
behalf of the individual concerned, the type and nature of the discharge cer- 
tificate or other documentary evidence of discharge or dismissal of former mem- 
bers of the Armed Forces. The scope of the inquiry of the board is to determine 
whether the type of discharge received was equitably and properly given. When 
the board determines in an individual case that the type of discharge was not 
equitably and properly given, it is authorized to direct The Adjutant General 
in the name of the Secretary of the Army to take appropriate action; that is, 
to change, correct, or modify any discharge or dismissal and to issue a new 
discharge, such direction being subject to review and modification by the Secre- 
tary of the Army. Such remedial action is intended primarily to insure that 
no discharge or dismissed former member of the Armed Forces will be de- 
prived unjustly of any benefit provided by law for former members of the 
military service by reason of a type of discharge or dismissal inequitably or 
improperly given. 

(b) The board will not review a discharge or dismissal given by reason of 
the sentence of general court martial. 

(c) The board has no authority to revoke any discharge or dismissal, to 
reinstate any person in the military service subsequent to his discharge or dis- 
missal, or to recall any person to active duty. 

(ad) The board operates in accordance with Army Regulations 15-180 dated 
September 20, 1954. 

4. Since January 1, 1954, the Army Discharge Review Board has considered 
7,119 cases but only 42 cases have involved discharges on security grounds. As 
a result of review of these 42 cases by this board the type of discharge was 
changed in 13 cases. In these 13 cases 7 cases involving “undesirable” type 
discharges were changed to “general” discharges and 6 cases involving “general” 
discharges were changed to “honorable” discharges without security-risk desig- 
nation. Stated percentagewise, only 0.589 percent or slightly over one-half of 
1 percent of the cases considered by the board involved security type cases, 
In 30.9 percent of the security-type cases, the type of discharge was changed ; 
of these 14.3 percent were changed to “honorable” discharges without security 


risk designation. 

Mr. Hocker. Now, Colonel, if I understand correctly, your present 
assignment is president of the Army Discharge Review Board, is that 
correct ? 

Colonel Hittsman. Yes, sir; my current assignment is president of 
the Army Discharge Review Board and president of the Army Dis- 
ability Review Board. 

Mr. Hocker. How long have you had that assignment? 

Colonel Hitrsman. Since November 1954, sir. 

Would you like for me to give the rest of my opening statement 
which may clear up some of these points ? 

Mr. Hocker. I think so. You have anticipated in the statement 
a number of the questions that I had in mind to ask, Colonel, so you 
may go right ahead, if you please, and give the statement. 

Colonel Hirtsman. Yes, sir. 

My current assignment is president, Army Discharge Review 
Board, and president, Army Disability Review Board. 

The relative position of the two Boards within the Army Council 
of Review Boards may be shown better on the organization chart of 
the Army Council of Review Boards. 

You have that chart, sir. 

Mr. Hocker. Yes, sir; you just gave us a copy of it. 





SECURITY AND CONSTITUTIONAL RIGHTS 427 


Colonel Hitisman. Inasmuch as it is my understanding that the 
matter under consideration has to do with review of discharges from 
the Army on security grounds, with the committee’s permission, I will 
briefly describe the purpose of, as well as the authority for, the Army 
Discharge Review Board. 

Mr. Hocker. Thank you. 

Colonel Hirtsman. The Army Discharge Review Board is an ad- 
ministrative agency created within the Department of the Army, 
under authority of section 301, title 1, act of June 22 1944, to review 
upon its own motion, or upon application by or on behalf of the in- 
dividuals concerned, the type and nature of the discharge certificate 
or other documentary evidence of discharge or dismissal of former 
members of the Armed Forces. The scope of the inquiry of the Board 
is to determine whether the type of discharge received was equitably 
and properly given. When the Board determines in an edna 
case that the type of discharge was not equitably and properly given, 
it is authorized to direct The Adjutant General in the name of the 
Secretary of the Army to take appropriate action; that is, to change, 
correct, or modify any discharge or dismissal and to issue a new 
discharge, such direction being subject to review and modification by 
the Secretary of the Army. 

Such remedial action is intended primarily to insure that no dis- 
charged or dismissed former member of the Armed Forces will be 
deprived unjustly of any benefit provided ky law for former members 
of the military service by reason of a type of discharge or dismissal 
inequitably or improperly given. 

The Board will not review a discharge or dismissal given by reason 
of the sentence of general court-martial. 

The Board has no authority to revoke any discharge or dismissal, 
to reinstate any person in the military service subsequent to his dis- 
charge or dismissal, or to recall any person to active duty. 

The Board operates in accordance with Army Regulations 15-180, 
dated September 20, 1954. I have a copy of that regulation if the 
committee so desires. 

Mr. Hocker. I would appreciate it if you could file a copy with us, 
Colonel. Thank you, 

Colonel Hixtsman. Since January 1, 1954, the Army Discharge 
Review Board has considered 7,119 cases but only 42 cases have in- 
volved discharges on security grounds. As a result of review of these 
42 cases by this Board, the type of discharge was changed in 13 cases; 
of these 13 cases, 7 cases involving undesirable type discharges were 
changed to general discharges, and 6 cases involving general dis- 
charges were changed to honorable discharges without security risk 
designation. Stated percentagewise, only .589 percent or slightly 
over one-half of 1 percent of the cases considered by the Board in- 
volved security type cases. In 30.9 percent of the security type cases, 
the type of discharge was changed; of these 14.3 percent were changed 
to honorable discharges without security risk designation. 

Senator Henninos. At that point, Colonel, may I ask you 

Colonel Hiiisman. Yes, sir. : 

Senator Henninos. In the event of a discharge and an appeal there- 
after, is it necessary for the man to initiate the appeal ? 
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Colonel Hitrsman. The Board can hear a case upon its own motion, 
sir, or upon application by the individual or, in an appropriate case 
by a guardian, or legal representative. 

Senator Henninos. Of course, what I was trying to get at was 
whether or not the Board of its own motion reviews cases, or whether 
the man who has had such a discharge must initiate it, and if so, 
have you any figures or percentages to indicate in how many cases 
the Board itself has initiated a review ? 

Colonel Hitisman. I do not have those figures with me, sir, but 
I would say that very few. With the 7,119 cases since January 1, 
1954——_ 


Senator Hennrnos. There is certainly no automatic review, in other 
words, Colonel ? 

Colonel Hiritsman. No, there is no set-up to review them auto- 
matically. In fact, we do not know who they are. 

Senator HenniNos. Thank you, sir. 

Mr. Hocker. Colonel, a matter does not come before you, I guess, 
unless somebody initiates it, does it? In other words, you do not, of 
course, review all discharges from the Army, do you? 

Colonel Hititsman. No, sir. 

Senator Henninos. I was speaking just of the security cases. 

Mr. Hocker. I see. The same thing is true of the security cases, 
is itnot? You do not attempt to do all of the discharges on security 
grounds? : 

Colonel Hitusman. No, sir. We have reviewed principally upon 
application by the individual himself. 

Mr. Hocker. How do the other cases-—I appreciate that there may 
be few of those, and I suspect there may be very few—but how do 
those few cases come before you? Who initiates the appeal in those 

vases ¢ 

Colonel Hititsman. There have been cases where, if my memory 
serves me right, I do not have the record here, where, the office of the 
Secretary of the Army would have some case brought to his attention 
which had not been the result of an appeal by an individual. 

Mr. Hocker. I see. 

Colonel Hititsman. In order that—TI suppose in order that he arrive 
at a conclusion, the case would be referred to the Board. 

Mr. Hocker. In other words, there are perhaps some cases which are 
initiated by the Secretary of the Army himself ? 

Colonel Hittsman. Yes, sir. 

Sometimes the Board will review a case on its own motion when the 
Board has access to additional information when a case has been heard 
and decided one way or.the other and additional evidence, or addi- 
tional information, would come to the Board’s attention and in fairness 
to the individual, the Board would hear a case on its own motion in 
that case. I do not recall just which ones they were. 

Mr. Hocker. Well, I take it that in those cases, while there may not 
have been an appeal filed by the individual, that for the most part they 
would have been initiated through his efforts either by writing to the 
Secretary or the President, or to some Member of the Senate or the 
House, perhaps. Is that so? 


Colonel Hittsman. I want to make sure I understand your question, 
sir. 
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Mr. Hocker. What I am trying to—you said there may be a case in 
which new evidence might have “shown up and the Secretary of the 
Army felt in fairness to the individual such a case should be reviewed, 
and it would be referred to you in order that he might make a deter- 
mination on the basis of your findings. 

Solonel Hirusman. Yes, sir. 

Mr. Hocker. In order for that to come to his attention, I take it that 
someone would have to bring it to the Secretary of the Army’s at- 
tention ? 

Colonel Hitisman. I am in no position to say whether they brought 
it to his attention or not, but I would assume that somebody had. 

Mr. Hocker. Can you give me any rough notion as to how many of 
those, or whether any of those 42 cases involving discharges on secu- 
rity grounds, were initiated from any other source than by appeal 
brought by the individual concerned ? 

Colonel Hirxsman. There would be no source other than by an 
appeal by the individual concerned, to the best of my knowledge at 
this time, except any cases which may have been submitted to the 
Board by the ‘Office of the Secretary of the Army, for the Board to 
hear on its own motion. 

Mr. Hocker. Well, the question that I am asking is whether there 
were among the group of cases that were initiated by the Secretary, 
whether there were any that involved discharges on security grounds. 
If you don’t recall, I don’t wish to press you. It may be that you don’t 
recall, and I didn’t ask you to get that figure. 

Do you have any recollection as to that ¢ 

Colonel Hirusman. I recall that there have been cases, yes, sir. 

Mr. Hocker. Yes, sir. 

Colonel Hittsman. Sent to the Discharge Review Board to be heard 
on the Board’s own motion. And there have been instances where the 
Secretary’s Office—I don’t know just when—would want to have the 
Army Discharge Review Board work in somewhat of an advisory 
capacity and those figures are not included here. I do not know just 
which they would be, as to a case where a man had not made applica- 
tion for discharge, but perhaps it had been brought to the attention 
by someone else, “perhaps a Member of Congress or someone else, and 
a file could be submitted to the Army Disch: arge Review Board for 
a review of it, not on application and just by more or less informal 
findings back to the source. 

Acting in an advisory nature, I would say, sir. 

Mr. Hocker. Respecting the 42 cases that involve appeals or re- 
views, of discharges on security grounds, which you have handled 
since January of 1954, are you able to tell us whether any of those 
‘ases were initiated by anybody else than the individual whose dis- 
charge was involved ? 

Colonel Hizrsman. I would have to rely upon memory entirely, sir. 
My record here would not disclose that, Mr. Hocker. I cannot say. 

It is my recollection that there have been perhaps several cases 
submitted to the Board other than by the applicant himself and it 
may be that the applicant’s application for review may have followed 
such a request within a matter of a few days. 

Mr. Hocker. I see. 

Colonel Hnusman. I don’t know where the two would meet. 
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Mr. Hocker. All right. 

As I understand it, the great bulk of the cases are cases where the 
— himself has asked for a review ? 

olonel Hir1sman. Definitely, sir. 

Mr. Hocker. Now, Colonel, it may be that some of the questions 
that I have in mind to ask you involve policy questions which it 
would not be appropriate for you to answer. When that is the case, 
you are at liberty to say so. We expect to have some further testi- 
mony from those who are familiar with the policy later on. 

Colonel Hiiirsman. Thank you, sir. 

Mr. Hocker. How long, may I ask, Colonel, have you been in the 
Army? I see you have a whole chest full of medals and decorations. 

Colonel Hitisman. Sir, I was inducted in the Federal service on the 
3d February, 1941 when the 29th Division was called to active duty. 
Prior to that, I had served as a National Guard enlisted man and a 
National Guard officer to include platoon leader and everything right 
on to company commander. I was a company commander at that 
time. 

Then we served through World War IT and there was a point system 
that if you accumulated so many points through combat and other 
sources, that you were eligible for release from active duty, so I re- 
verted to an inactive status in March, 1946. - 

Well, the Army, I suppose, was in my blood and I organized an 
Infantry Reserve training regiment over on the Eastern Shore of 
Maryland. The Korean conflict broke and the first think I knew we 
were called in. That is why Iam here now, I suppose. So, in answer 
to your question, I would say that, including training time, I have been 
on active duty about 11 years, more or less. I wouldn’t want to be 
held exactly to it. 

Mr. Hocker. Well, the matter that I was going to ask you is whether 
you can say of your own knowledge that it has been the traditional 
policy of the Army that a discharge given should reflect the service 
rendered. In other words, a man whose conduct has been faithful 
and honest during his time in the service would be entitled to separa- 
tion under honorable conditions, notwithstanding what his conduct 
may have been prior to entering the service. 


I am quoting from the testimony of Secretary Robert Stevens at 


a hearing in March of 1954, concerning the Doctor Draft Act amend- 
ment. 

Colonel Hittsman. Yes. 

Mr. Hocker. Can you testify, or can you state, that that has been 
the traditional policy in the Army? 

Colonel Hitusman. I don’t know as I can discuss that. That is a 
matter of policy. 

I wonder if I could suggest that question be asked of those following 
me who are going to testify as to policy matters ? 

Mr. Hocker. That is the reason I made that preliminary remark. 
You feel that is a question of policy that might be answered by the 
policymaking people? 

Colonel Hitisman. I feel so, yes, sir. 

I meant, answered by them. 

Mr. Hocker. Let me ask you as to the operation of the Army Dis- 
charge Review Board. Do you have cases for review in which a less 
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than honorable discharge has been given to an inductee or to any 
soldier, based upon charges of any activity prior to induction other 
than those which involve loyalty considerations ¢ 

Colonel Hiiisman. Yes, sir. 

Mr. Hocker. By that, I mean, some criminal conduct prior to 
service. 

Colonel Hizisman. Concealment of conviction by civil court would 
be one. 

Mr. Hocker. The concealment, as I understand it, would involve a 
concealment during the Army service, is that right / 

Colonel Himusman. Yes, sir. He would declare upon his enlist- 
ment or his induction, as the case may be, that he had never been 
convicted by civil court. Later, in reviewing the file, we find evidence 
in the files, such as statements from the FBI or other agencies which 
establish that he had been convicted by civil court. 

Mr. Hocker. All right. But in that case, or in those cases, the 
charge later against him would be a charge of concealment during 
the Army service, would it not? 

Colonel Hiusman. Yes, sir, his discharge normally, speaking from 
memory, his discharge would normally show fraudulant enlistment 
and what he had concealed. It is usually in parenthesis after that, 
that is, concealment of civilian conviction and is known before the 
Board as “CCC” meaning concealment, civil conviction. 

Mr. Hocker. The question I come to is, What about the fellow 
who makes no such conceaiment? Is it possible for the character of 
his discharge to be determined by his criminal activities or convic- 
tions prior to enlistment provided there is no concealment? 

Colonel Hisman. If I understand you to say, if he makes an open 
breast of the matter at the time of his enlistment ? 

Mr. Hocker. Yes, sir. 

Colonel Hirusman. And there is a question on his enlistment form: 
“Have you ever been arrested?” and so forth, and convicted, and he 
puts, “Yes,” and then there will be another place, no doubt for details, 
and he gives the necessary details and then if he gets a waiver as to his 
entrance into the service—in other words, if he is accepted—then he 
just goes along. 

Mr. Hocker. That is the end of the matter ? 

Colonel Hitisman. So far as I can recall from reviewing these 
cases, sir. 

Mr. Hocker. You have not had occasion to review a case, then, in 
which the charges were brought against him—maybe I am wrong 
when I say charges are brought against him—but where he had been 
given a discharge of less than honorable character, based upon activi- 
ties prior to induction and where there was no concealment, other 
than these loyalty cases ; is that true? 

Colonel Hirisman. I am thinking, in order to try to be of assist- 
ance in this matter, certain activities, sir, which the applicant might 
have engaged in prior to his service, are considered at times when 
reviewing his discharge. What I am thinking about, sir, is a homo- 
sexual case. There, the evidence—the things that he did before 
coming into the service, would show what his habits and traits were 
then. Then if he had engaged in that practice while in the service, 
that would influence somewhat the characterization of the individual 
concerned if discharged under that particular regulation. 
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Mr. Hocker. That would develop to determine the truth or untruth 
of the charges as to what he had done during service, I gather? 

Colonel Hittsman. That is normally correct. 

Mr. Hocker. Maybe I have not made myself clear. These 42 cases 
that you had since January of 1954—there were 6 cases which were in 
effect cleared ; is that correct ? 

Colonel Hitisman. Yes, sir; with the security risk designation 
dropped, yes, sir. 

Mr. Hocker. And there were 36 cases which still had a security risk 
designation of one sort or another when the Army Discharge Review 
Board got through with them ¢ 

Colonel Hmuisman. Other than honorable, there was one of these 
general discharges, Mr. Hocker, which I happen to know from memory, 
and I have the figures here, that did not have a security risk designa- 
tion, but if I read the subpena correctly, you wanted me to bring the 
information concerning honorable discharges with security risk 
designation. 

Now, one of these general discharges here has had the security risk 
designation dropped as well. So when you say of these—— 

Mr. Hocker. What was the effect of that, to give a man a general 
discharge without the security risk designation? What is the effect of 
that? You mean that he is discharged for reasons other than security 
reasons ¢ 

Colonel Hrrsman. I don’t recall. I don’t have it before me here 
but I could speak somewhat, sir, in generalities, maybe, without suh- 
jecting myself to discussing an individual case. I will try to ap- 
proach it from that angle. 

For example, if a man had been convicted by court-martial any num- 
ber of times, if he had a certain number of days, no particular given 
number, but had a considerable amount of time lost as bad time 
through being absent without leave and in confinement and other 
things which might reflect upon his character and his efficiency, and 
while, as I say, I don’t have the case before me, he might get a general 
discharge. But I would venture to say that in a case of that kind, 
that if his character of service had been as good as these other six, 
he would have had an honorable—— 

Mr. Hocker. I see. In other words, this man was cleared of se- 
curity charges but given a general discharge because he wasn’t a good 
soldier ? 

Colonel Hmusman. That’s correct. | 

Mr. Hocker. All right. So there were 35 cases, then, which were 
not cleared and there were 7 cases which were cleared on review; is 
that about it? 

Colonel Hirusman. Six honorables and one general; yes, sir. 

Mr. Hocker. All right. 

Now, of the 35 cases that were not cleared on appeal, all of those 
cases involved activities prior to induction ? 

Colonel Hitisman. I cannot say. I don’t know. 

Mr. Hocker. Do you recall whether any of them involved activi- 
ties during service after induction ? 

Colonel Hrtisman. I recall cases that did involve activities after 
induction; yes, sir. 
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Mr. Hocker. Well, what I would like to do, if possible, is to elimin- 
ate those and find out how many cases there were that involved only 
activities prior to induction, if possible. Is it possible to reach that 
conclusion ¢ 

Colonel Hiisman. I do not have that information here, Mr. 
Hocker. I know there are some. At least, I think there are some, 
speaking from memory, that would fall in each category. While I do 
not have that information here, if I could get that information, and 
with the permission of the proper authorities to submit that type of in- 
formation to you, sir, as far as my part is concerned, I will be glad to 
do anything I can. ; 

Mr. Hocker. All right, we will be glad to have that figure, but in 
the meantime, at least we can say that of the 35 cases which were 
handled by the Army Discharge Review Board, there were some that 
involved only activities prior to induction—— 

Colonel Hmuisman. It is my impression at the moment that there 
are some in each of those categories during, and some whose activities 
were confined prior to their induction, and engaged in no activities of 
subversive type or cited type during their service; yes, sir. 

Mr. Hocker. We had here Friday, as I think I told you prior to 
the meeting, 2 of your men who were commended highly upon separa- 
tion from service by superior officers, given character and efficiency 
ratings, in 1 case excellent, and then that particular boy was given 
an undesirable discharge for security reasons later. I don’t know now 
on whose review, but that was changed then to a general discharge and 
his character and efficiency rating, according to his testimony, were 
adjusted to fit the type of discharge something like poor and unsatis- 
factory, if I recall what he said. 

The question is, among the 35 cases that you had, there were some 
which involved, you say, only preinduction activities. 

Now, of those that involved only preinduction activities, I take it 
there were some, perhaps many, that did not have any phase or any 
element of concealment in it, is that so? 

. Colonel Hittsman. I just don’t know the answer, Mr. Hocker, to 
that, at the moment. I would not venture a statement there. I am 
speaking more or less now from impression other than from the 
statistics which are correct. 

Mr. Hocker. Does the Army Discharge Review Board, as a case of 
concealment, have an instance where an inductee writes on his DD 98 
loyalty form, “Federal Constitution privilege claimed” 

Colonel Hitisman. That is getting into policy, sir, I am afraid. 
ro is guided by the existing Army policies in its arrival at a 

nding. 

Senator Henninos. Excuse me, Mr. Hocker. If the colonel sug- 
gests it is a matter of policy, I would assume it is a matter of uniform 
policy. Is that true, Colonel? 

Colonel Hittsman. Mr. Hocker, after discussing with Colonel 
Ward here, he is of the opinion that I did not understand the question. 
Would you mind repeating that question ? 

Mr. Hocker. Yes, sir. 

We talked a minute ago about concealment. You said that there 
were some cases in which the Army Review Board had occasion to 
consider the situation where a man had concealed at the time of his 
induction some conviction for a crime during his civilian life. 
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Colonel Hitisman. Right. 

Mr. Hocker. I guess that there are some cases that come to your 
attention where a man conceals some membership, let’s say, in the 
Communist Party, or some other subversive organization, or some 
subversive activity, at the time of his induction. Is that not so? Are 
there such cases ? 

Colonel Hitisman. Yes, sir. 

Mr. Hocker. Now, in such a case as that, I take it that the charge 
against him is equivalent, as you said a moment ago, to fraudulent 
enlistment, is that right ? 

Colonel Hirrsman. That is what I have testified to. 

Mr. Hocker. Now, then, the question that I come to next is—you 
have already answered the first half of it by saying that where a man 
has been charged and convicted of some criminal activity, in civilian 
life and discloses it, if the Army takes him, that that is no longer 
grounds for determining the type of his discharge. Is that correct? 

Colonel Hittsman. Yes, sir. 

Mr. Hocker. Now, then, with respect to the man who makes a full 
disclosure of his improper associations for loyalty reasons—let us 
say he is a member of some organization on the Attorney General’s 
list and discloses it on his DD Form 98—is that, later on, in that case, 
held against him when it comes to determining the type of discharge 
that he shall have? 

In other words, is there a different rule for criminal conviction and 
a different rule for associations of a loyalty nature ? 

Colonel Hirisman. I can probably answer that best, Mr. Hocker, 
by referring to the regulation which I believe would describe that 
type of case. 

Mr. Hocker. All right, would you do that sir? 

Colonel Hmtsman. With the committee’s permission, I will read 
paragraph 17b (2), Army Regulation 604-10. 

In the case, and I quote— 


in the case of an inductee who disclosed significant derogatory information on 
his DD Form 98— . 


that is the statement that describes as to his loyalty— 
(a) if retention is inconsistent— 
after studying his disclosure— 


with the interests of national security, but investigation fails to reveal signifi- 
cant derogatory information not previously disclosed by the inductee, he will be 
discharged with a discharge characterized no higher than general, under honor- 
able conditions. 


Then “(0),” if he has disclosed significant derogatory information 
on his DD Form 98 and— 


if there is insufficient derogatory information to require discharge in the interest 
of national security, the inductee will be appropriately assigned. If retained on 
regular duty, type of discharge or relief from active duty will be predicated upon 
the character of service performed. If retained on especially controlled duty, 
as the result of derogatory information over which the inductee had no control, 
the type of discharge or relief from active duty will be predicated upon his 
character of service performed 


Senator Henninos. Colonel, what does that mean, “derogatory in- 
formation over which the inductee had no control”? Control over the 
information ? 
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Colonel Hittsman. No, sir. 

Senator Hennrnos. As I understood you to read from your regula- 
tion, you said, “derogatory information over which the inductee had 
no control.” 

In my understanding of the English language, that means informa- 
tion over which he had no control. Does that mean something that 
he did that later has developed in the report ! 

Colonel Hitisman. No, sir. One example would be association. 

Senator Henntnos. We are talking about information, I under- 
stand, “over which he had no control,” relates to information as you 
read that, or, did I not hear you or understand you ¢ 

Colonel Hititsman. Derogatory information, that is the derogatory 
information against the individual. 

ae HenninGs. Derogatory information. Now, what follows 
that 

Colonel Hinisman. Yes, sir. “Over which the inductee had no 
control.” 

Senator Hennings. Well, then, sir, is it not a fact, does that not 
mean, “information over which he had no control”? Or does it mean 
activities over which he had no control, or what does it mean? I just 
can’t make out what that means. 

Colonel Hititsman. Well, in the light of the Board, and I am just 
1 member of 5, sir, but I take that to mean associations, activities, 
allegations, against him that he had no control over. 

Senator Hennines. Allegations against him that he had no control 
over. I still don’t—that is rather obscure in meaning. I don’t want 
to quibble about that. I just want to know what it means. 

Do I understand, Mr. Hocker ? 
ar Hocker. I think what the regulation probably means is 
that 

Senator Hennines. I don’t want to waste time haggling about it. 

Mr. Hocker. Charges involving activities over which he had no 
control is what it probably means. 

Colonel Hurxusman. That is our way of looking at it, yes, sir, but 
as far as the Senator is concerned, the information coming in, he would 
not have control; no one would have control, no individual. 

Senator Henninos. That is what I thought. 

Colonel Hittsman. He wouldn’t have control over the information. 

Senator Hennrnos. That does not quite make sense in terms of 
what you really mean, does it, that language—information over which 
he has no control—derogatory information over which he had no 
control. 

Information is what that seems to be talking about; isn’t it? 

Colonel Hitisman. I would say this: He didn’t have control over 
the information as written and coming before the Board. 

Senator Henninos. Yes, sir. 

Colonel Hitrsman. In fact 

Senator Hennrnos. Well, is that clear to you, Mr. Hocker? 

Mr. Hocker. I have not seen this particular regulation. Maybe 
you can get a copy for us, Colonel, if you would be so kind. My copy 
is not quite the same as that. 

Colonel Hitrsman. My personal copy is pretty well marked up, sir, 
but I am perfectly willing to leave that with the committee. Here is 
a copy that I will leave with the committee. 
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Mr. Hocker. What I am coming to, what I am driving at, is this: 
Are you familiar with the memorandum for the Chief of Staff, signed 
by Secretary Stevens on February 3, 1955, declaring the Army policies 
on this matter? 

Perhaps it would clarify it if I were to read the letter. I wanted 
to know if the Board acts on these appeal cases in the light of this 
policy. The copy that I have isa sete copy and it reads— 


MEMORANDUM FOR CHIEF OF STAFF, UNITED STATES ARMY 
Fesrvuary 3, 1955. 
Subject: General discharge. 


1. It is my considered opinion that any person who limits his usefulness to 
the United States Army by acts or affiliations, past or present, over which he had 
complete control and whose performance of service would otherwise warrant 
characterization as honorable, should, except under the most exceptional cir- 
cumstances, upon the expiration of his term of service, have such service 
characterized as under honorable conditions, and, if discharged, be given a gen- 
eral discharge. 

2. It is requested that this policy be disseminated immediately to all com- 
mands for guidance in determining the character of separation of personnel of 
the categories involved above. 


Now, was a copy of such memorandum given to the Army Discharge 
Review Board? 

Colonel Hitusman. Yes; I happen to have here before me a copy of 
the message as it went to the field. 

Mr. Hocker. Is this the same message, substantially the same? 
The question is, does that delineate the policy under which the Army 
Discharge Review Board has been operating since February 3, 1955? 

Colonel Hirirsman. Yes; that policy is followed by the Army Dis- 
charge Review Board. Any policy of the Secretary of the Army or 
the Department 

Mr. Hocker. Allright. This policy, I take it, in effect, for associa- 
tions—what is it—acts or affiliations, past or present, by that it means 
prior to induction; does it not? 

Colonel HititsmAn. We take it to mean that. 

Mr. Hocker. And this memorandum says nothing about conceal- 
ment; does it? 

Colonel HitirsmAn, It says nothing about concealment; no, sir. 

Mr. Hocker. So that the question whether the acts or affiliations, 
past or present, are concealed does not in any way alter the effect of 
this memorandum; does it? 

Colonel Hirusman. What I am thinking about, sir, why I am hesi- 
tating here, on the point of concealing, it would probably result in a 
constitutional question where a soldier or inductee did not complete 
his form 98. 

Mr. Hocker. That is another question which I intended to ask you 
about ina moment. We started on that and backed away from it for 
amoment. Isay, under this policy which, I understand, is the govern- 
ing policy of the Army Discharge Review Board, it would make no 
difference whether I, as an inductee, concealed my past acts or affilia- 
tions or whether I did not, unless there were, what the Secretary 
called, most exceptional circumstances—I could not get an honorable 
discharge; could I? 

Colonel Hitisman. That is what he says here, sir. 

Mr. Hocker. That is the policy you attempted to follow ? 
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Colonel HitismMANn. We attempt to follow the Secretary’s policy. 

Mr. Hocker. All right. 

Now, the next question, irrespective of concealment, is: Suppose I 
have been convicted of some other crime, let us say arson or murder or 
what not, and I am taken into the Army; now, in that case, I get an 
honorable discharge, do I not, if I serve honorably / 

Colonel Hitusman. If he made, as I stated at the outset, a full 
breast 

Mr. Hocker. We are assuming that, in both cases, there is a full dis- 
closure. In the case of security information, or what the Army calls 
derogatory information, it would not make any difference whether he 
concealed it or did not. He could not get an honorable discharge, 
could he, under this directive ? 

Colonel Hitusman. That’s right. 

Mr. Hocker. But in the case of some criminal action, if he disclosed 
it, he would be bound to get an honorable discharge, would he not, as- 
suming he served honorably ? 

Colonel HittsmMan. Assuming he was accepted in the first place. 

Mr. Hocker. Why, sure. 

Senator Henninos. He could not be discharged unless he were ac- 
cepted. 

Mr. Hocker. That assumption applies to security cases. He has 
to be accepted, too, before he gets a discharge. 

Senator Henninos. Everybody has to be accepted before he can get 
a discharge; surely. 

Colonel Hirisman. If he is accepted, he would get a discharge based 
on the character of his service performed ; yes, sir. 

Mr. Hocker. When you say “he,” you refer to—— 

Colonel Hirisman. The veteran or the applicant or the soldier. 

Mr. Hocker. We are talking about the ex-criminal. The ex-crim- 
inal gets a discharge based upon the character of his service in the 
Army. The ex—what shall I call him, ex-security risk does not. 
Isn’t that what it comes down to? 

Colonel Hitisman. That applies to any person who limits his use- 
fulness to the United States Army by acts or affiliations, past or pres- 
ent, over which he had complete control. If this so-called criminal 
did not limit his usefulness to the United States, then I would feel 
that he would get the type of discharge based upon the character of 
service. 

Mr. Hocker. You know this refers to security charges, do you not, 
Colonel ? 

Colonel Hirisman. Yes, sir. 

Mr. Hocker. Now, one question that I wanted to ask you is whether 
the Army Discharge Review Board in determining the character of 
the service to be given on discharge takes into account the fact, if 
it be the fact, that the serviceman on entering declined to execute 
his form DD 98 on constitutional grounds. 

Colonel Hititsman. You are asking, sir, if he limited his usefulness 
by so doing. 

Mr. Hocker. That is a conclusion that I cannot deal with; I don’t 
know what that means. Are there any cases where a fellow does not 
limit his usefulness by saying, “I decline on constitutional grounds to 
fill out the form DD 987? 

Colonel Hititsman. I don’t know of any. 
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Mr. Hocker. Then why did you ask the question ? 

Colonel Hirisman. I just wanted to make sure that I understood 
the question. 

Mr. Hocker. Doesn’t the Army Discharge Review Board conclude 
that if a man refuses to fill out form DD 98 on constitutional grounds, 
don’t you consider that he has limited his usefulness ? 

Colonel Hititsman. Yes, sir. 

Mr. Hocker. And you do take that into consideration in deter- 
mining the type of discharge that he shall have? 

Colonel Hititsman. Yes, sir. 

Mr. Hocker. Have you received yet a copy of the amendment to 
the regulations which, according to the press release, were promul- 
gated by the Secretary of Defense last Friday ¢ 

Colonel Hitisman. I don’t know at this time, sir. 

Mr. Hocker. You personally have not seen them as yet ? 

Colonel Hititsman. No, sir. 

Are you speaking ot the modified or the new security program as 
announced ¢ 

Mr. Hocker. Yes, sir. 

Colonel Hitisman. No, sir. The first indication that I knew that 
that was out was by newscast at 11 o’clock Friday night, I believe it 
was, sir. I have not received copies of that. 

Mr. Hocker. Did you have any information that such regulations 
had been adopted prior to that newscast ? 

Colonel Hittsman. No, sir. 

Mr. Hocker. And the Army Discharge Review Board has not been 
notified that there were changes pending, I take it ! 

Colonel Hitisman. Not officially, sir. We had every reason to 
believe that there would probably be something new but as to what 
it would be, as to what it would entail, as to when it was going to be 
effective, no, sir. 

Senator Hennings. May I ask a question, Mr. Hocker ? 

Mr. Hocker. Yes, sir. 

Senator Hennines. Why did you have every reason to believe that 
there would be something new? What gave rise to that reason in your 
mind, your reason to so believe ? 

Colonel Hitisman. Well, sir, I suppose through association with 
officers that may have had something to do with making certain recom- 
mendations on it. The Army Council of Review Boards—there is 
another board there within that council, sir, and in all probability they 
may have been called upon to make certain recommendations and— 
I don’t know—I just picked up more or less from hearsay as much as 
anything else, I suppose. I had no direct knowledge as to what it was 
but we have been looking for it, or will be looking for it, rather, since 
the announcement. 

Senator Hennrinos. I don’t know whether the Army uses the term 
“scuttlebutt” or not but is that what you mean ? 

Colonel Hitisman. That is the term. 

Senator Hennines. You are familiar with the Navy term. Just 
general talk, rumor, report. 

Colonel Hizusman. Yes, sir. 

Mr. Hocker. The question that I was coming to was perhaps 
answered already. 
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I take it, then, Colonel, that until you have seen these regulations, 
you wouldn’t know what retroactive eifect the change will have, if any, 
upon these persons who have been given less than honorable discharge 
since January 1, 1955, and whom you have testified about ; do you ‘ 

Colonel Hitisman. No, sir; 1 do not. Until I see the regulation, 
or the directive, and see how it would apply to our work, plus any 
following instructions which may pertain to our board. 

Mr. Hocker. But if I understand it correctly, the Army Discharge 
Review Board does have authority to review cases on its own motion ! 

Colonel Hitisman. Yes, sir. 

Mr. Hocker. Does that include review of cases which the Army Re- 
view Board itself had considered ? 

Colonel Hizisman. Yes, sir; any case that the Army Discharge Re- 
view Board—I would say most cases that the Army Discharge Review 
Board, of a security nature, has been previously reviewed by the Army 
Security Review Board. It would apply to those cases as well. 

That answers—— 

Mr. Hocker. The rule of what the lawyers call res adjudicata does 
not apply to you? 

I will put it in other words. I mean to say, that once you have de- 
termined the character of a man’s discharge, the Board itself can re- 
view its own previous decision if it cares to / 

Colonel Hittsman. It can, by law. 

Mr. Hocker. Now, then, the case I wanted to ask was, if the new 
regulations are of such a nature or the change of regulations is of 
such a nature to indicate that a man’s preservice activities will not be 
used any more than they would be in the case of a man who had been 
convicted of a crime, or accused of a crime, to determine the character 
of his discharge, would the Army Discharge Review Board attempt to 
review those cases which have resulted in a discharge of under less 
than honorable conditions on account of preservice activity during 
the time that the policy was as expressed in this letter, of Secretarv 
Stevens, that I read you. 

Colonel Hitisman. Yes, sir. 

Mr. Hocker. You think you would review those cases, or, again, is 
that a question of policy that somebody else will have to decide? 

Colonel Hit1sman. I believe, sir, we are getting into policy. I will 
put it this way: The board could review them. I think the board is 
established where it could review them but it would be a matter of 
policy, I suppose, Army policy, as to whether we take all cases and 
review them on the board’s own motion. I had not given much thought 
to it, Mr. Hocker. My thoughts had not jelled on that. 

Mr. Hocker. This is the thought that I had given to it. 

Perhaps it might be well for the board to consider it. If this policy 
which is contained in Secretary Stevens’ letter of February 1955, has 
now been junked, it must be that it was junked because it was deemed 
to be unfair, if not unconstitutional; and I wondered if the Army 
Discharge Review Board would not wish to review again those cases 
which have been determined under this perhaps unfair, perhaps un- 
constitutional policy existing up to the present time. 

Colonel Hirusman. Mr. Hocker, I have not given it that much 
thought, sir. I can see this, I can see where the Army Discharge Re- 
view Board could review all cases—for motion, with a view toward 
applying whatever this new directive says. I do not know what is in it. 
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Mr. Hocker. Of course, you don’t know how many cases there were, 
where there had been less than honorable discharges of security rea- 
sons which did not come before your board. You have no information 
on that? 

Colonel Hittsman. I have no—— 

Mr. Hocker. We hope tovhave some information with respect to 
those cases this afternoon from other Army officers. If 1 understand 
it properly, what you have testified to here, even those cases that have 
not yet come before you, you could review on your own motion; could 
you not ? 

Colonel Hirusman. According to the regulation under which we 
operate and according to the statute which establishes the board, the 
public law which established it, we could, in my opinion. 

Mr. Hocker. If the change in policy would indicate that that was— 
I think you used the word, “equitable”’—the equitable thing to do, I 
am sure the Army Review Board would wish to consider it. 

Colonel Hitirsman. The Army Review Board considers all cases 
coming before it, to determine if a man is equitably—I am using my 
own words—equitably and properly discharged and with common- 
sense and fairness, applied to each case. We attempted to do that, sir, 
in reviewing the cases which these statistics result from. 

Mr. Hocker. Then we can hope that if this change of policy is ap- 
plicable to discharges from the present date onward that you will 
also consider the question as to whether it should not be likewise 
applicable to cases that were handled under the previous policy now 
superseded. 

Colonel Hirisman. If that is within the realm of Army policy at 
that time; yes, sir. 

Senator Henninos. Thank you very much, Colonel. 

It has been a pleasure to have your contribution to the work of this 
er remo And to you, Colonel Ward, we appreciate your being 

ere. 

Colonel Hizisman. I would like to add that I have not intended to 
be evasive or sidestep any questions. It was through my lack of under- 
standing of the import of the question. 

Senator Hennineos. We have no doubt whatever about that, Colonel. 

Colonel Hirsman. Thank you. 

Senator Hennrnos. I am sure you will join me in that statement. 

Mr. Hocker. Surely ; that’s correct. 

I might say, Colonel, to explain the way we have attempted to han- 
dle these matters, in your case we wanted the testimony of the Army 
Discharge Review Board with respect to your policy but we have 
asked the Secretary of Defense to give us other necessary information. 
We would have liked to have him here but because of his other com- 
mitments we concluded that we would permit him to send whoever 
had the information. We hope that whoever comes will have all of 
the information with respect to policy as well as with respect to actual 
facts. 


Colonel Warp. May I inquire as to one thing? Was there any ad- 
ditional information you wanted Colonel Hillsman 

Mr. Hocker. Yes, sir. The colonel was going to give us, I thought, 
Colonel Ward, the answer to the question of how many cases among 
the 35 which were not cleared involved charges only of activities 
prior to induction and did not involve—— 
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Colonel Warp. Do you want him back for that purpose? 

Colonel Hititsman. Can I send it over? 

Mr. Hocker. If you will send me over a message, I will put it in 
the record. He has already been sworn, and I don’t think it will be 
necessary for him to return. 

Is that all right with you, Mr. Chairman ? 

Senator Hennines. Indeed it is. 

Colonel Hitisman. Thank you, sir. 

Senator Hennines. The committee will stand in recess for 5 min- 
utes. 

(A short recess was taken at 11:32 a. m.) 

(Subsequently, the following letter was received from Colonel Hills- 
man for insertion in the record :) 

JANUARY 3, 1956. 
Hon. THoMAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 

DEAR SENATOR HENNINGS: I recently appeared before the Subcommittee on Con- 
stitutional Rights at which time I testified that the Army Discharge Review 
Board bad considered 42 cases of individuals discharged from the Army for se- 
curity reasons and that 7 of these individuals had been cleared of any security 
implication. In relation to that statement Mr. Hocker requested that I inform 
the committee how many of the remaining 35 cases were involved only in activi- 
ties prior to induction and I agreed to furnish this information. 

In this connection it is necessary to point out that while 35 cases were con- 


sidered, actually only 33 individuals are involved as 2 cases were considered 
twice. 


I have had a careful investigation made and now report that of these 33 in- 
dividuals considered by the Army Discharge Review Board only 8 were involved 
solely in activities prior to induction. 

I trust this is the information desired. 

Sincerely yours, 


MaRVIN C. HILLSMAN, 
Colonel, GS ; 
President, Army Discharge Review Board 

Senator Hennines. The subcommittee will be in order. 

Please call your next witness, Mr. Hocker. 

Mr. Hocker. Mr. Chairman, the purpose of the balance of the testi- 
mony this morning is to illustrate some inconsistent positions that 
were taken under this program by two of the services. We have the 
case of Mr. William B. Foster and his wife against whom substantially 
the same charges were made by the same installation. One was dis- 
charged and one was retained. We thought, too, we would ask a few 
questions of Mr. Sumner in view of the action of the Defense Depart- 
ment on substantially the same type of charge in the Landy case. 

I would like, if you please, Mr. Chairman, to outline what happened 
in the case of Mr. and Mrs. Foster, if I may do so. 

Mrs. Farquharson, would you please come up and be sworn ? 


TESTIMONY OF MARY FARQUHARSON, SECRETARY OF THE BOARD, 
URBAN LEAGUE OF SEATTLE 


Senator Henntnes. You do solmenly swear that the testimony you 
are about to give in these hearings shall be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mrs. Farquuarson. I do. 

Mr. Hocker. Will you state your name, please. 

Mrs. Farquuarson. Mary Farquharson, Mrs. F. B. Farquharson. 
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Mr. Hocker. Where do you live, Mrs. Farquharson ¢ 

Mrs. Farquuarson. Seattle. 

Mr. Hocker. What is your present occupation ¢ 

Mrs. Farqunarson. Housewife. 

Mr. Hocker. Are you connected with the Urban League? 

Mrs. Farqunarson. I am secretary of the board of the Urban 
League in Seattle. 

Mr. Hocker. In that connection, are you—have you attempted to 
wive some assistance to W. B. Foster and his wife? 

Mrs. Farquuarson. Yes, that’s right. 

Mr. Hocker. Do you know about their matter? 

Mrs. Farqunarson. Yes. 

Mr. Hocker. Mrs. Farquharson, have you been in—active in— 
politics on the west coast ? 

Mrs. Farquuarson. Yes, I was a member of the State senate from 
1935 until 1943. 

Mr. Hocker. That is the State of Washington ? 

Mrs. FarquHarson. That’s right. I did not run again at that time. 
I did run again in 1950 but didn’t make it. 

Mr. Hocker. May I ask under what party designation ? 

Mrs. Farquuarson. Democratic. 

Mr. Hocker. Can you tell me whether or not there was a large influx 
of new workers in Seattle and thereabouts? 

Mrs. Farquuarson. I’m sorry, I didn’t understand. What kind of 
workers / 

Mr. Hocker. Industrial workers into that area. 

Mrs. FarquHarson. Yes. 

Mr. Hocker. During the early 1940s. 

Mrs. Farquuarson. Yes, there was. 

Mr. Hocker. Can you tell us had you, as a result of your political 
activities, any information as to the operation of the Communist 
Party in that area as that time? 

Mrs. Farquuarson. Yes, Mr. Hocker; I have a great deal of infor- 
mation about it. 

The Communist Party was exceedingly active during those years. 
At one time, I think it is accurate to say it literally controlled the 
Democratic Party in King County which is where Seattle is. It was 
the time that Hugh De Lacy was getting his start in politics. It was 
at the time that a man by the name of Lenas Westnian was elected 
to the State senate and the senate refused to seat him. He was elected 
on the Democratic ticket but the senate was convinced he was a Com- 
munist and refused to seat him. 

Of course, the only time in history, the State’s history, that such a 
drastic action has been taken. I was one of the persons who felt 
very strongly that he should not be seated. 

Mr. Hocker. When was it that Mr. Foster first came out to the 
west coast, can you tell me? 

Mrs. Farqunarson. He first came to Portland in 1943. 

Mr. Hocker. One of the charges ultimately brought against him— 
and I am getting a little ahead of myself—one of the charges was that 
he attended a meeting that was sponsored by the Communist Party. 
Can you tell me from your knowledge of the operation of the Com- 
munist Party, whether it would be possible for such a person to attend 





SECURITY AND CONSTITUTIONAL RIGHTS 443 


such a meeting without having any knowledge of the nature of the 
meeting ¢ 

Mrs. Farquuarson. Entirely possible. I have known a great many 
people to do it. The meeting he attended, of course, was not a 
political meeting. It was simply a social gathering. 

Mr. Hocker. Can you tell us what you know about the development 
of the two cases against Mr. and Mrs. Foster ¢ 

Senator Henninos. Just a minute, please. At this time, I wonder, 
Mr. Hocker, if we could hear just a little bit more about Mr. and 
Mrs. Foster. 

Mr. Hocker. All right. 

Senator Henninos. Who they are and what they .were doing in 
Seattle, and what Mrs. Farquharson may know about it. 

Mr. Hocker. Can you tell me, how long have you been working 
with the Fosters, Mrs. Farquharson ¢ 

Mrs. Farquuarson. I have known Mrs. Foster as a member of the 
Urban League board for 4 or 5 years and I have been working with 
them in connection with this case since 1 was called as a witness for 
Mrs. Foster’s hearing in August 1954. 

I might say that I hadn’t known anything about the case until 
2 days before the hearing when her attorney called and asked if 
I would be a witness. In spite of the fact that I have been a good 
friend of theirs and worked on committees, and so on, they were so 
deeply embarrassed about the situation that they didn’t talk to any- 
body, even their good friends about it. 

r. Hocker. We intend to call the Fosters as soon as you leave the 
stand, but I thought perhaps you could give us a little background or 
it. What is Mr. Foster’s occupation ¢ 

Mrs. Farquuarson. He is a carpenter by trade. 

Mr. Hocker. Where was he employed at the time these charges 
were made against him ? 

Mrs. FarquHarson. He was employed as a civilian employee of the 
Army at Fort Lawton, Wash. 

Mr. Hocker. Where is that? 

Mrs. FarquuHarson. Very close to Seattle; just 10 or 12 miles from 
Seattle. 

Mr. Hocker. And Mrs. Foster, what agency was she employed by? 

Mrs. FarquuHarson. She is employed in the port of embarkation at 
Seattle. 

Mr. Hocker. Do you know what agency of the Government has 
charge of her employment in the port of embarkation ‘ 

Mrs. Farquuarson. Well, it is the Army, that is all I know. 

Mr. Hocker. And is Fort Lawton also operated by the Army? 

Mrs. Farquuarson. Yes. 

Mr. Hocker. They were both Army employees? 

Mrs. Farqunarson. That’s right. 

Mr. Hocker. Are you familiar with the charges made against Mr. 
Foster ? 

Mrs. Farquuarson. Yes, I am. 

Mr. Hocker. Can you tell me what they are ? 

Mrs. Farqunarson. The charges were, or are, that he associated 
with a Communist; that he came, that he drove out from Washington, 
I). C., to Portland—or Vanport, Oreg., more accurately—with this 
Communist and lived with him at Vanport, when they were working 
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for the Kaiser shipyards; that he attended this meeting of the Albina 
Victory Club which he was, he didn’t know that that was the name of 
it—he didn’t know it was any club but he was told this afterward, 
and that they said it was a front for the Communist Party. 

Mr. Hocker. Then there was a charge, was there not, also that he 
listed as a reference a man by the name of Benjamin Davis? 

Mrs. Farquyarson. Yes, who was his minister. 

Mr. Hocker. Davis was his own minister? 

Mrs. Farquuarson. Minister of the largest Baptist, Negro Baptist 
church in Seattle. 

Mr. Hocker. Now, to jump to the conclusion, was there a hearing 
on those charges / 

Mrs. FarquHarson. Yes. 

Mr. Hocker. And Mr. Foster was not represented by an attorney 
at that time? 

Mrs. Farqunarson. That’s right. 

Mr. Hocker. And there was a determination that he should be dis- 
charged on the basis of those charges? 

Mrs. Farquuarson. Yes, 2 to 2, the vote in the hearing board. 

Mr. Hocker. The board voted 2 to 2? 

Mrs. Farquuarson. That’s right. 

— Hocker. Two to clear him and two to hold him to be a security 
risk? 

Mrs. Farqunarson. That’s right, and the Secretary of the Army 
cast the deciding vote then. 

Mr. Hocker. The Secretary of the Army held he was a security risk? 

Mrs. Farqunarson. That’s right. 

Mr. Hocker. Can you tell me, during the period he was under 
suspension, what else happened to him? Was he also given a notice 
that there was a reduction in force? 

Mrs. Farqunarson. Yes, he was notified in October of 19—let me 
see—he was notified in October of 1953 that he would have a reduction 
in force which would be continued indefinitely. Those were the 
words, “continued indefinitely.” And it was explained that the reason 
for such, he was given that status was, so that if he was weemney 
cleared of his security charges, the Army would not be responsible for 
paying him any more than up until October. You see, he was sus- 

ended in May of 1953—April or May, I am not sure which; I think 
ay. 

Mr. Hocker. He was suspended on these charges in May? 

Mrs. Farqunarson. That’s right. 

Mr. Hocker. When were they ultimately determined ? 

Mrs. FarquHarson. They were ultimately determined first in 
October and then he appealed the case. There was no second hearing 
at that time. At that time, the method for appeal was to write the 
facts of the case. He had an attorney do this and some board here 
in Washington read the review and then just affirmed the first action 
of the board. 

Mr. Hocker. When did the final determination take place? 

Mrs. Farqunmarson. I believe in about April or May 1954, just 
about the time Mrs. Foster was charged. 

Mr. Hocxrr. You say that while he was under suspension, and a 
few days after the decision by the first board, he was notified that in 
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any event he would not be called back because of reduction in force; 
is that right? 

Mrs. FarquHarson. He was not notified of that until about 6 months 
after. He was suspended in May 1953. 

Mr. Hocxer. Yes. 

Mrs. Farqunarson. He got this notice of this strange kind of re- 
duction in force October of 1953. 

Mr. Hocker. Yes, but the determination on his suspension by the 
original hearing board which voted 2 to 2, in which the tie was re- 
solved by the Secretary of the Army, 1 understood you to say was 
also in October ? 

Mrs. Farquuarson. Yes, as I understand it—as I remember it. 

Mr. Hocxer. Now, you said that the result of the notification of 
reduction in force was, in effect, to deprive him of back pay in the 
event the appeal was successful and he was reinstated from October 
on; is that right? 

Mrs. Farquuarson. That’s right. 

Mr. Hocker. Now, then, in Xpril of 1954, you say charges were 
laid against Mrs. Foster? 

Mrs. Farquuarson. That’s right. 

Mr. Hocker. What were the charges that were laid against her? 

Mrs. Farquuarson. The charges against her were that she was his 
wife and the only charges, with one exception, were the same charges 
that were against him. The exception was that she had given a 
reference of a person in Seattle when she applied for work there, when 
she first came to Seattle. She was asked for a local reference. She 
had only been in Seattle 3 days and—— 

Mr. Hocker. Do you have with you the letter of charges against 
Mrs. Foster ? ; 

Mrs. Farquuarson. I have them in my briefcase right here. 

Mr. Hocker. I have them here. Suppose I read them. 

Mrs. Farquuarson. All right. 

Mr. Hocker. One: You listed as a reference so-and-so, whose hus- 
band was registered as a member of the Seattle Labor School. The 
Seattle Labor School was cited as an adjunct of the Communist Party 
by the Attorney General. 

Two: During the period 1943-44, your husband, William Burnick 
Foster, (a) was a member of the Communist Party, (2) was closely 
associated with Robert Cannady, a member of the Communist Party, 
and (c) admitted that he and Cannady attended two meetings of the 
Communist Party at Portland, Oreg. 

Are those the charges against her ? 

Mrs. Farquuarson. Yes. 

Mr. Hocker. There was no doubt, of course, that she was the wife 
of this husband referred to in the charges? 

Mrs. Farquwarson. No. 

Mr. Hocker. Was there? 

Mrs. Farquuarson. No doubt about that. 

Mr. Hocker. She didn’t deny that ? 

Mrs. Farquuarson. No. 

Mr. Hocker. How was her case ultimately determined ? 

Mrs. Farqunarson. She was cleared and received back pay for the 
time she had been suspended. 
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Mr. Hocker. She had an attorney is that not right? At the time 
her case was heard ? 

Mrs, Farquuarson. Yes, 

Mr. Hocker. And Mr. Foster did not have an attorney at the time 
his case was heard; is that right? 

Mrs. Farquuarson. The first hearing, yes. 

Mr. Hocker. The only hearing. 

There was an appeal, wasn’t there? 

Mrs. Farquuarson. Yes, that’s right. 

Mr. Hocker. But he was not represented at the time of the appeal 
by an attorney ? 

Mrs. Farquuarson. He was represented at the time of the appeal. 

Mr, Hocker. I misspoke ma At the time of the hearing! 

Mrs. Farquuarson. No, sir, 

Mr. Hocker. Now, then, do you know, whether his lawyer made a 
request to the Department of the Army in September of 1954, or 
shortly before that, asking that in view of the pending matter against 
Mrs. Foster, that there be a rehearing in his case ? 

Mrs. Farquuarson. Yes, that is true. 

Mr. Hocker. Do you have the reply that the Army gave to that 
request ¢ 

Mrs. FarquHarson. Yes, 

Mr. Hocker. May I see it, please ? 

You might read it in the record if you find it there. 

Mrs. Farquuarson. I am sorry this material is not in very good 
order but it is the way the attorney gave it to me. 

Mr. Hocker. We attorneys are a little bit sloppy sometimes. 

Mrs. Farquuarson. Under date of September 24, 1954, a letter 


from John G. Connell, Jr., assistant for security and personnel, De- 
partment of the Army, Office of the Secretary of the Army, addressed 
to Mr. Kenneth McDonald, the attorney. 


Your request in letter of September 16, concerning reopening of the case of 
William B. Foster, will be considered when the findings and recommendations 
of the Security Hearing Board are received in Dorothy Foster’s case. 

At this time, I am not able to indicate whether or not Mr. Foster’s case will 
be reopened. In view of the close connection between the two cases, however, 
the record in Mr. Foster’s case of necessity becomes part of the record in Mrs. 
Foster's case. 

Consequently, if in light of the testimony presented in Mrs. Foster’s case, it 
appears that further consideration should be given to Mr. Foster’s case, I feel 
certain that Mr. Foster’s case will be subjected to further careful review. 

It would be premature to suggest what further action, if any, may be taken 
in Mr. Foster’s case but I wish to assure you that the Department is most 
vitally interested in each case and they all receive careful, impartial, and 


objective consideration. 

Mr. Hocker. Has any action been taken since that letter was written 
in September of 1954, looking toward notifying Mr. Foster that a 
review of his case was being considered ? 

Mrs. Farquuarson. No action has been taken by the Army. Mr. 
Hocker, I have another letter here, a very brief one from the same per- 
son, March 15, 1955, which I think bears on this same point. 

Mr. Hocker. All right, will you give us that? 

Mrs. Farquuarson. Addressed to Mr. McDonald, also. 

Apparently your letter of March 8 in behalf of Dorothy Foster and letter 


from this office dated March 7 crossed in the mail. As you were advised in the 
March 7 letter, final action has been taken in Mrs. Foster’s case. No recon- 
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sideration was given to William Foster's case as an individual case, although, of 
course, the available records on William Foster were considered in reaching a 
conclusion on his wife’s case. 

Mr. Hocker. Now, the charges were the same in the two cases except 
that one said that Mrs. Foster was the wife of Mr. Foster, who was 
involved, is that correct ¢ 

Mrs, Farquuarson. That ’s right, 

Mr. Hocker. And since that time, as far as you know, no recon- 
sideration of Mr. Foster's case has been available ¢ 

Mrs. Farqunarson. In spite of the fact that Senator Magnuson 
has tried twice to get the Secretary of the Army to reconsider it, to 
consider it and take some action. 

Mr. Hocker. You wrote to Senator Magnuson yourself? 

Mrs. Farqunarson. Yes, I did. 

Mr. Hocker. Then Senator Magnuson called this matter, the dis- 
crepancy between the handling of the two cases, to the Army’s atten- 
tion ¢ 

Mrs. Farquuarson. That’s right. 

Mr. Hocker. And then when you heard about the formation of 
this committee, did you communicate with the committee ¢ 

Mrs. Farquuarson. No; Senator Magnuson did. 

Mr. Hocker. I believe that’s right. I have his letter of November 
2. Senator Magnuson to Senator Hennings. 

I believe that is all that we had to ask you, Mrs. Farquharson. 

We are much obliged to you for coming. 

Senator Henninos. Thank you very much, Mrs. Farquharson. 

Mr. Hocker. Mr. Foster, will you come forward and be sworn ? 


TESTIMONY OF WILLIAM B. FOSTER 


Senator Hennrnes. You do ee gar swear that the testimony you 


are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Foster. Yes, sir. 

Mr. Hocker. Will you give us your name, Mr. Foster? 

Mr. Foster. William B. Foster. 

Mr. Hocker. Where you you live, Mr. Foster? 

Mr. Foster. 1133 32d Avenue South, Seattle, Wash. 

Mr. Hocker. How long have you lived in Washington ? 

Mr. Foster. Twelve years. 

Mr. Hocker. Prior to that time, where did you live? 

Mr. Foster. About 13 months in Portland, Oreg. 

Mr. Hocker. And before that time? 

Mr. Foster. Washington, D. C. 

Mr. Hocker. How old are you, Mr. Foster? 

Mr. Foster. Fifty-five. 

Mr. Hocker. And where were you educated? What education did 
you have ? 

Mr. Foster. I was born in Raleigh, N.C. My elementary schooling 
was there in the city. My high school was special training here. 

Mr. Hocker. Keep your voice up, please, so I can hear you. Say 
that again. , 

Mr. Foster. I was born in Raleigh, N.C. My elementary schooling 
was there. I went to high school here, Washington, D. C. 
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Mr. Hocker. Did you complete high school here? 

Mr. Foster. Not quite. 

Mr. Hocker. I understand you have been self-supporting since you 
were 12 years of age; is that right ? 

Mr. Foster. Yes, sir. 

Mr. Hocker. Where did you learn to be a carpenter, Mr. Foster? 

Mr. Foster. I guess I inherited that naturally. All my people be- 
fore me were carpenters. 

Mr. Hocker. How long have you been actively earning a living as 
a carpenter ? 

Mr. Foster. About 35 years. 

Mr. Hocker. How did you happen to go out to Portland? 

Mr. Fosrer. I think it was in 1942, Kaiser was recruiting. 

Mr. Hocker. Who was recruiting ? 

Mr. Foster. Kaiser, for the shipyards. 

Mr. Hocker. I see. 

Mr. Foster. 1943. 

Mr. Hocker. 1943. 

Mr. Foster. Was recruiting for the shipyards and I filled out an 
application and went out there with a fellow by the name of Cannady. 

Mr. Hocker. With a fellow by the name of Cannady? 

Mr. Foster. Robert Cannady. 

Mr. Hocker. Where did you know him? 

Mr. Foster. I had met him on a small housing job in Virginia, in 
Alexandria, about 3 weeks prior to that time. 

Mr. Hocker. Is he also a carpenter, or was he at that time? 

Mr. Foster. Yes, he was. 

Mr. Hocker. Is that how you happened to meet him? 

Mr. Foster. On the job, yes, sir, working on the job out there in 
Alexandria. 

Mr. Hocker. And you noticed this advertisement, was it, for jobs 
in Portland, or how did you happen to come? 

Mr. Foster. Well, it was an advertisement in the papers here in 
the city ; it was a large advertisement in all of the papers, local papers. 
We went down to the employment office and signed up. They had a 
representative here at the employment office at that particular time. 

Mr. Hocker. Did you know Cannady prior to meeting him on the 
job in Virginia? 

Mr. Foster. No; I did not. 

Mr. Hocker. Did you both make application to go out to Portland 
and work at the Kaiser yard? 

Mr. Foster. Yes, sir; we did. 

Mr. Hocker. And did you go out there together ? 

Mr. Foster. Yes; we went together. 

Mr. H-cxer. Did you drive out together? 

Mr. Foster. Yes; I went with him. 

Mr. Hocker. Did you share the expenses of the trip? 

Mr. Foster. Yes; we did. 

Mr. Hocker. And you left your wife here? 

Mr. Foster. We did. 

Mr. Hocker. Where did you live when you got to Portland? 

Mr. Foster. Well, we went to the headquarters there of the Kaiser 
employment office and they assigned us to the temporary buildings 
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they had in Vanport. Naturally, we came together, we were forced to 
take quarters together. 

Mr. Hocker. You were assigned to the same quarters together? 

Mr. Foster. That’s right. 

Mr. Hocker. What was that, a room? 

Mr. Foster. It was one room and bath. They had some little 
kitchenette-like with it. 

Mr. Hocker. How long did you room there with Cannady; over 
how long a period ? 

Mr. Foster. Six months. 

Mr. Hocker. Can you tell me what association you had with Can- 
nady during that 6-month period ¢ 

Mr. Foster. Very little; only living in a room. 

Cannady was a different type. He went his way and I usually went 
mine. 

Mr. Hocker. Did you know anything about him other than that he 
was a carpenter ? 

Mr. Foster. Very little. 

Mr. Hocker. What happened at the end of 6 months? 

Mr. Foster. My wife came out about the 30th of December and I 
took a room in Portland, the city of Portland. 

Mr. Hocker. What’s that ? 

Mr. Foster. My wife came out to Portland about the 30th of Decem- 
ber and I secured quarters in Portland, where we lived from then on. 

Mr. Hocker. I see. Did she take a job there? 

Mr. Fosrer. No; she didn’t take a job. What do you mean, at the 
shipyards? 

Mr. Hocker. You were there, you said, for 13 months in Portland? 

Mr. Foster. In Portland. 

Mr. Hocker. And then you moved up to Seattle? 

Mr. Foster. After Portland, I did. 

Mr. Hocker. Did she come up there, too? 

Mr. Foster. She had returned home in the meantime but she did 
come out and went again. 

Mr. Hocker. How long was she with you in Portland? 

Mr. Foster. Oh, from the 30th of December to sometime about the 
Ist of July. 

Mr. Hocker. Then she went back home and you went up to Seattle 
and then she came back ? 

Mr. Foster. She returned to Washington, D. C., about July and I 
think it was about the 30th of September, something, I went to Seattle, 

Mr. Hocker. Did—during that period between July and Septem- 
ber, were you living by yourself? 

Mr. Foster. Yes, I was. - 

Mr. Hocker. Do you have children? 

Mr. Foster. I have one daughter. 

Mr. Hocker. She is married and living apart from you? 

Mr. Foster. At the present time. 

Mr. Hocker. Was she living with you at that time? 

Mr. Foster. No; she was staying in Washington, D. C. 

Mr. Hocker. Now, then, you were rooming with Cannady in this 
room which you say you were assigned by the employment office for 
about 6 months; is that correct ? 

Mr. Foster. That’s correct. 
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Mr. Hocker. And after that time, did you have any contact with 
him? 

Mr. Foster. No; it was just about the middle of February Cannady 
returned to Washington, b. C. 

Mr. Hocker. I see. 

Now, was there any occasion where you went with Cannady or at his 
suggestion, at some sort of a meeting! 

Mr. Foster. No, Cannady did invite me to come by a party once. 
I went to the theater and went by there later. 

Mr. Hocker. Did you go by with Cannady to that party? 

Mr. Foster. No, I did not. 

Mr. Hocker. What did he tell you about the party ? 

Mr. Foster. He told me it was a social gathering. 

Mr. Hocker. What time did you get there? 

Mr. Foster. Possibly around 11: 15. 

Mr. Hocker. Did you know what the name of this group was that 
was having the social gathering ? 

Mr. Foster. No, I did not. 

Mr. Hocker. Do you know now? 

Mr. Foster. I learned later on it was a social of the Albina Club or 
something like that. 

Mr. Hocker. Was it the Albina Victory Club? 

Mr. Foster. That is what I was told later. 

Mr. Hocker. All right. What happened, what was going on when 
you got there? | 

Mr. Fosrer. They were breaking up, cleaning up, putting away the 
sandwiches and the refreshments they had; they were drinking there. 

Mr. Hocker. Did you get any of them? 

Mr. Foster. I did, some punch or something. 

Mr. Hocker. Did anybody talk to you about politics or about any 
other matter whatever ? 

Mr. Foster. Nothing was said about politics or anything at all. 

Mr. Hocker. Whatever activities had occurred had taken place 
before you got there; is that right? 

Mr. Foster. I don’t know what happened before then. 

Mr. Hocker. Is that the only time you went to any meeting with 
Cannady or at Cannady’s suggestion ? 

Mr. Foster. Only definite time I remember definitely. 

Mr. Hocker. All right. 

I een: it I am getting ahead of myself. We will come back 
to that. 

When you went to Seattle, it was to take what type of job, Mr. 
Foster ? 

Mr. Foster. When I went to Seattle, I took a job at pier 91. 

Mr. Hocker. Pier 91. 

Mr. Foster. That is a naval supply base. 

Mr. Hocker. All right. Doing what? 

Mr. Foster. As a carpenter. 

Mr. Hocker. What type of work were you doing? 

Mr. Foster. Oh, there was what you call carpenter maintenance 
work. You had to be a first-class carpenter because you had to do 
anything, hang a door or build a partition or anything. We worked 


up in the officers’ quarters, the office buildings, general upkeep of the 
office buildings. 
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Mr. Hocker. Did you have any access to any classified material? 

Mr. Fosrer. No. 

Mr. Hocker. How long did you work there at pier 91 

Mr. Fosrer. Five years. 

Mr. Hocker. During that time did you go to Alaska? 

Mr. Foster. I went to Alaska in 1949, 26th of August 1949. 

Mr. Hocker. What brought you to Alaska? 

Mr. Foster. They had a reduction in force at pier 91, and I took 
a transfer in lieu of reduction in force. 

Mr. Hocker. Transfer to what? 

Mr. Foster. To Alaska. 

It was a naval supply base in Alaska. 

Mr. Hocker. That is what I was coming to. 

Mr. Foster. Naval supply base in Alaska. 

Mr. Hocker. In connection with what? 

Mr. Foster. Same type of work. 

Mr. Hocker. In connection with that, was it necessary to have an 
investigation of you for security purposes / 

Mr. Foster. Yes, a few days before I flew, I was called to naval 
intelligence office. That was the first time I learned that I ever had 
any connection with this club in Portland. 

Mr. Hocker. The naval intelligence officer, was it, who asked you 
about your connection with this Albina Victory Club? 

Mr. Fosrer. That’s right. 

Mr. Hocker. And did you tell him what you knew about it? 

Mr. Fosrer. Well, he told me that I was on record as being a mem- 
ber—surprising to me—and he asked me about my activities and my 
association with this Cannady. He had quite a file on Cannady. He 
brought the file out and asked me questions relative to it and I told 
him I knew I went by a party once and got there very late. He asked 
me was it possibly the only time. I said, only thing I definitely re- 
member. Probably could have been something else some other time 
but I only knew I went once definitely. I didn’t know anything about 
this association, this club, at that particular time. 

Mr. Hocker. What action did the Navy take on your application ? 

Mr. Fosrrer. They gave me a clearance. 

Mr. Hocker. Gave you a clearance? 

Mr. Foster. That’s right. 

Mr. Hocker. And you went to—— 

Mr. Fosrzr. Went to Kodiak, Alaska. 

Mr. Hocker. Kodiak. 

How long did you work there? 

Mr. Foster. I went there about 13 months. 

Mr. Hocker. You were doing carpentry work then? 

Mr. Foster. That’s right. 

Mr. Hocker. Your wile stayed in Seattle? 

Mr. Foster. That’s right, she did make a trip up there during the 
summer. 

Mr. Hooker. She made a trip to Alaska but she continued to work 
in Seattle? 

Mr. Foster. That’s right. 

Mr. Hocker. What type of work was she doing? 

Mr. Foster. She was civilian in charge of a section. 

Mr. Hocker. What section, can you tell me? 
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Mr. Fosrer. She was working with the Oveaseas Transportation 
Corps. 

Mr. Hocker. For the Army? 

Mr. Fosrer. For the Army. 

Mr. Hocker. All right. Then you came back to Seattle and went 
back to work at your old job, is that what happened 

Mr. Foster. No; I came back to Seattle on a leave. After you are 
there a year, you get leave, you take it out at the end of the year, so I 
came back on leave. She wanted me to remain in Seattle, so then I 
made application for a job at Fort Lawton and was transferred from 
Alaska to Fort Lawton. 

Mr. Hocker. How long did you work at Fort Lawton ? 

Mr. Fosrer. Yes, sir; about 3 years. 

Mr. Hocker. When were you suspended and when were charges 
first made against you! 

Mr. Foster. I think it was in March 1953. 

Mr. Hocker. Could it have been April of 1953? 

Mr. Foster. Possibly so. 

Mr. Hocker. Do you have the letter of charges here with you? 

Mr. Foster. I probably have a duplicate of it. 

Mr. Hocker. See if you can find it, please. 

Mr. Foster. I don’t think I have, but I have a duplicate on another 
security list here, security report. 

Mr. Hocker. Suppose I read it to you and see if these are the 
charges that were brought against you. 

This was in Avril of 1953, at Fort Lawton; is that correct? 

Mr. Fosrer. That is correct. 

Mr. Hocker. 1. In January 1944 and again in March 1944 you were 
reliably reported to be a member of the Communist Party and specifi- 
cally of the Albina Victory Club, a branch of the Communist Party 
in Multnomah County, Vanport, Oreg. 

2. During 1948, you attended meetings of the Communist Party in 
Portland, Oreg. 

3. In 1943, you resided in, and associated with Robert Cannady at, 
9405 Cottonwood Street, Vanport, Oreg. 

At that time, it is reported that Cannady was a card-carrying mem- 
ber of the Communist Party and active in Communist affairs. 

4. In 1944, you listed as a reference the Reverend F. Benjamin 
Davis who was reported in the New World on January 4, 1945, as 
sponsor of a dinner for Paul Robeson under the auspices of ‘the Joint 
Anti-Facist Refugee Committee, an organization cited by the Attor- 
ney General as Communist and subversive. That paper also reported 
on March 18, 1946, that Rev. F. Benjamin Davis had been elected vice 
chairman of that committee. 

The New World has been cited by the California Committee on 
Un-American Activities as being among typical examples of the 
Communist press and its agencies. 

Were those the charges that were made against you ? 

Mr. Foster. That’s right. 

Mr. Hocker. Now, were you ever, have you ever been, a member 
of the Communist Party ? 

Mr. Fosrer. I have never. 

Mr. Hocker. Did you know what the Communist Party is? 

Mr. Fosrter.. I do not; I would like very much to know. 
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Mr. Hocker. Do you know what it stands for? 

Mr. Foster. I do not. 

Mr. Hocker. Have you ever had any education in politics or in 
political history or on political science ¢ 

Mr. Foster. No. 

Mr. Hocker. Have you ever been interested in politics particularly ! 

Mr. Fosrer. No. 

Mr. Hocker. Now, this meeting, what you described as a social 
gathering, at the Albina V ictory C ‘lub; is that the only time you ever 
recall going to that place ¢ 

Mr. Fosrer. That’s right. 

Mr. Hocker. Do you know whether that is a branch of the Commu- 
nist Party ? 

Mr. Foster. I do not. 

Mr. Hocker. Now, were you interrogated by someone from the 
FBI concerning this man, Cannady ¢ 

Mr. Foster. Yes, I was. 

Mr. Hocker. When was it that they interrogated you about him ¢ 

Mr. Foster. Cannady returned to Washington, D. C., in February, 
just about the middle of February. 

Mr. Hocker. Of what year? 

Mr, Fosrer. Of 19—must be 1944. 

Mr. Hocker. 1944. 

Mr. Fosrer. Yes. 

Mr. Hocker. All right. 

Mr. Foster. And sometime in August I was called down to the 
office of the employment company, of the Kaiser Shipyard, Oregon 
Shipyard, and interrogated by the FBI relative to ( ‘annady’ 3 
activities. 

Mr. Hocker. That was because you had been his roommate during 
that 6-month period ? 

Mr. Foster. His roommate. Came outthere with him. Itseems as 
though when he returned home, he made an application for employ- 
ment in the FBI. 

Mr. Hocker. Oh, really? They were trying to find out what kind 
of a fellow he was? 

Mr. Foster. That is what they told me. 

Mr. Hocker. And they came and asked you about him ? 

Mr. Fosrer. Yes. 

Mr. Hocker. Was it in that conversation that you told them about 
this trip to the Albina Victory Club? 

Mr. Foster. No. 

Mr. Hocker. What was it? 

Mr. Foster. They asked me about his activities. Of course, at that 
particular time, I didn’t know anything about the Albina Club. And 
they asked me about friends and associates of his which I knew not. 
It was rather difficult for them to understand that I came out with 
the man and yet did not know of his associations and they asked me 
about people that lived directly across the street, but I didn’t know. 

Mr. Hocker. Was that about the substance of the conversation be- 
tween you and the FBI? Was that about the sum and substance of 
that conversation? Did they ask you anything about yourself in 
that conversation ? 
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Mr. Foster. No, they were merely interested in information relative 
to his activities. 

Mr. Hocker. I see. Was it in connection then with the applica- 
tion for this job in Alaska that you first told about this? 

Mr. Fosrer. That’s correct. 

Mr. Hocker. This night out at the—— 

Mr. Fosrer. That’s correct. 

Mr. Hocker. Albina Victory Club. In that connection, did they 
ask you whether you had gone to any other meeting ? 

Mr. Foster. Yes, he did. 

Senator Henninos. Excuse me, Mr. Hocker. Is that the Albino 
or the Albina Victory Club? 

Mr. Hocker. A-]-b-i-n-a. 

Senator Henninos. Can the witness tell us, or did any investiga- 
tion disclose, whether that name has any special significance or bears 
any relation to any organization or is descriptive in any sense? Or 
is 1t just a name that is apparently 

Mr. Hocker. The transcript of both trials are here, Mr. Chairman, 
and neither of them discloses any information about where that name 
came from. 

Do you happen to know Mr. Foster? 

Senator Henninos. The name Albina, so far as you know—does it 
mean anything? Is it a dictionary word, or a word in any usage, or 
just a combination of letters? 

Mr. Hocker. Mrs. Farquharson, do you happen to know anything 
about that ? 

Mrs. Farquuarson. No, I don’t. I have inquired, too. 

Senator Henninos. Thank you. 

Mr. Foster. I might say this, in reference to Davis 

Mr. Hocker, Let’s go down to No. 2 first, the second charge, that 
you attended meetings of the Communist Party at Portland, Oreg. 
Was that so? 

Mr. Fosrer. I never attended any kind of meetings in Portland, 
Oreg. In fact, that social was not in Portland. It was about a block 
off the carline, just about halfway between Portland and Vanport. 

Mr. Hocker. This second charge, you say, is that during 1943 you 
attended the meetings of the Communist Party in Portland, Oreg. 
Was there any evidence that you put in the record at the time? 

Mr. Fosrer. Couldn’t have been. I never attended any. 

Mr. Hocker. And then the third charge is that you resided and 
associated with Robert Cannady in Vanport, Oreg. This is, of course, 


with reference to the time you were assigned in the same housing 
quarters with him, is that it? 


Mr. Foster. That’s right. 

Mr. Hocker. And then the fourth charge in which you listed as a 
reference Rev. F. Benjamin Davis. Who was Reverend Davis? 

Mr. Foster. Rev. F. Benjamin Davis was pastor of Shilo Baptist 
Church in Seattle. 

Mr. Hocker. Shilo Baptist Church did you say ? 

Mr. Fosrer (laughing). The Baptist Church. 

Mr. Hocker. All right. Were you a member of that church? 

Mr. Fosrrer. Why I laughed 


: Mr. Hocker. Mr. Foster’s church here in Washington, D. C., was 
hilo. ; 
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Mr. Fosrer. I don’t know why I used that particular word at that 
particular time. 

Mr. Hocker. Did you join that church in Seattle? 

Mr. Foster. Yes; I attended that church. 

Mr. Hocker. Is that how you came to know Reverend Davis? 

Mr. Fosrer. That is how I came to know him, attending that church, ” 
and joining it later. It was possibly in 1945 I joined the church; 
sometime in 1945. 

Mr. Hocker. But prior to joining the church, you had attended it, is 
that right? 

Mr. Foster. Yes, sometimes but not regularly. 

Mr. Hocker. Now, you are also a member of the Masonic Lodge, 
are you ¢ 

Mr. Foster. That’s right. 

Mr. Hocker. And what was the name of the lodge that you attended 
out there in 

Mr. Fosrer. Seattle. 

Mr. Hocker. Yes. I guess this reference is to Seattle. 

Mr. Foster. Harmony Lodge No. 2, F. and A. M. 

Mr. Hocker. Was Reverend Davis also a member of that lodge? 

Mr. Fosrer. That’s right. 

Mr. Hocker. Now, did you have any association with Mr. Davis 
other than the fact that he was the pastor of the church that you at- 
tended? And a member of the Masonic Lodge that you belonged to 
out there ? 

Mr. Fosrer. That’s right. 

Mr. Hocker. I say, did you have any other association with Mr. 
Davis other than as your pastor and as member of your Masonic 
Lodge ¢ 

Mr. Fosrer. No, no. 

Mr. Hocker. You did give his name as reference? 

Mr. Fosrer. Not in 1944. I couldn’t have at that particular time. 
What they attempted to show was that when I went to Seattle, on this 
first application, which was later thrown out, because at the time I 
went to Seattle in 1944, I knew no one there at all, and I couldn’t have 
given the Reverend Davis as a reference because I didn’t know anyone. 
So I went to Seattle and I had a job. I secured the job before I even 
knew anyone in Seattle—through the employment agency. 

Mr. Hocker. When was it that you gave him as a reference ? 

Mr. Fosrer. I think I gave him as a reference when I was trans- 
ferred to Alaska, on that application. 

Mr. Hocker. I see. In any event, the only interest that I have 
is that the charge may be inaccurate as to the date that you gave him 
as reference, but you did give him as a reference did you not? 

Mr. Foster. The only incident that I definitely know that I gave 
him as a reference was early before I had made application for Alaska, 
possibly 3 months prior to that, and I filed the application but it was 
returned to me for some correction, that application I never did put 
back in. I still have it at home someplace. 

Mr. Hocker. My only concern is to demonstrate whenever the ap- 
plication was made, was that he was your pastor. 

Mr. Foster. He was the pastor, that’s right. 

Mr. Hocker. And fellow lodge member ? 

Mr. Foster. That’s right. 
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Mr. Hocker. And you therefore used him as a reference? 

Mr. Foster. That’s right. 

Mr. Hocker. Now, then, was there a hearing on these charges? 

Mr. Foster. Yes, the hearing on the charges after I was suspended, 
you mean? 

Mr. Hocker. Yes. 

Mr. Foster. Yes; there was a hearing on these charges. 

Mr. Hocker. At that time, did you get a lawyer to represent you? 

Mr. Foster. No; I didn’t feel that it was necessary. I had been 
questioned twice previously on the same subject and each time I gave 
the same information and was cleared. I know I had never partici- 
pated in any Communist activity or ever joined the Communist Party 
or knew anything about the Communist Party and I didn’t feel it was 
necessary to have a lawyer to be questioned on the same subject for the 
third time that I had twice prior given the same answers, and I went 
to the hearing without a lawyer, and was faced with about nine men 
on the board, which all were questioning me so I was put in a very 
embarrassing position—unprepared position, rather. 

Mr. Hocker. You answered the questions that were put to you? 

Mr. Foster. To the best of my knowledge. 

Mr. Hocker. What was the result of the hearing? 

Mr. Foster. The result of the hearing was a 2 to 2 decision. I was 
dismissed for security reasons, that my application with the Govern- 
ment was not consistent with the security program. I think there 
were some words similar to that. Here they are: : 

After detailed review and consideration of the entire available record, includ- 
ing the record of the proceedings before the Loyalty Security Board and your 
further representation before the Security Review Board, it is the determination 
of the Secretary of the Army, that your employment at Fort Lawton is not 
clearly consistent with the interests of national security, and, therefore, your 
removal is necessary and advisable in the interest of national security under 
authority granted by Public Law 733, 81st Congress 
and so forth. 

Mr. Hocker. All right. Now, then, after that came through, did 
you talk to a lawyer about your problem ? 

Mr. Foster. Yes; I did. In the meantime, my wife was having 
trouble so we secured a lawyer then. 

Mr. Hocker. What were the charges against your wife? 

Mr. Foster. She was dismissed because she associated with me. 

Mr. Hocker. Have you tried to get a rehearing of your 
determination ? 

Mr. Foster. The lawyer has, but he hasn’t been successful. 

Mr. Hocker. Do you still owe part of that lawyer’s fee? 

Mr. Foster. Yes; I do. 

Mr. Hocker. How much money do you owe? 

Mr. Foster. I think it is $150. 

Mr. Hocker. You are still in the status of being dismissed as a 
security risk, are you? 

Mr. Foster. Yes. 

Mr. Hocker. Is that right? 

Mr. Foster. You say am [I still interested ? 

Mr. Hocker. Are you still in the status of being dismissed? You 
have not got your job back? 

Mr. Foster. No, no. 





SECURITY AND CONSTITUTIONAL RIGHTS 


Mr. Hocker. What are you doing for a living now 

Mr. Foster. I am doing carpentry and cabinetwork sometimes and 
I also operate a small ice creamery, just a very small business, just 
beginning to take hold. 

Mr. Hocker. When you say that you are still doing your carpentry 
and cabinetwork, you mean on an odd-job basis! 

Mr. Foster. Gad. job basis. 

Mr. Hocker. Have you attempted to get steady, regular employ- 
ment ? 

Mr. Fosrer. I made an application at Boeing which never came 
through. Any time you put an application in, you have to state the 
yosition you worked for the last 10 years and once they go to Fort 
wton, that’s it. Even to the time a year or so ago, I was short of 
money and I filed application for unemployment compensation and 
what turns up in that, this whole security deal, just for unemployment 
compensation. So I made an application for the city of Seattle, pos- 
sibly didn’t follow that through, but I was kind of disgusted with the 
whole thing because the more applications you make, the more infor- 
mation gets around of this security deal. 

Senator Hennines. You have no further questions, Mr. Hocker? 

Thank you very much, sir, for coming here today to give this sub- 
committee the benefit of your testimony. 

Next witness, Mr. Hocker. 

Mr. Hocker. Mrs. Foster, will you be sworn ? 


TESTIMONY OF MRS. DOROTHY M. JOHNSON FOSTER 


Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God ¢ 

Mrs. Foster. I do. 

Mr. Hocker. Will you give us your correct name, please, Mrs, 
Foster ? 

Mrs. Foster. Dorothy M. Foster. 

Mr. Hocker. And you are the wife of Mr. William B. Foster who 
has just testified ? 

Mrs. Foster. That is correct. 

Mr. Hocker. When did you first go out to Seattle, Mrs. Foster 

Mrs. Foster. I first went to Seattle on—in fact, I arrived in Seattle 
on the 30th of December in 1944. 

Mr. Hocker. And did you seek employment out there / 

Mrs. Fosrrr. Yes, I did. 

Mr. Hocker. Where did you become employed ¢ 

Mrs. Foster. On the 2d of January I went to the Civil Service Com- 
mission and they referred me to the Seattle Port of Embarkation, 
which is a part of the Department of the Army, as they were in need 
of employees. 

Mr. Hocker. Had you worked for the Government before that time ? 

Mrs. Foster. Yes, I had. 

Mr. Hocker. Where ? 

Mrs. Foster. My last employment was with the Civil Service Com- 
mission in Washington, D. C. Prior to that I was with the Social 
Security Board in Baltimore, Md. 
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Mr. Hocker. How many years all told have you been in Govern- 
ment service? 

Mrs. Foster. I have, all told, a little more than 21 years. 

Mr. Hocker. And what are your skills, what type of work have you 
been doing, clerical ? 

Mrs. Foster. Mostly clerical work. 

Mr. Hocker. And then did you go to work with the port of em- 
barkation ? 

Mrs. Foster. I went to work with the port of embarkation as a 
clerk. 

Mr. Hocker. Now, you had been down in Portland for a few months 
the preceeding year, had you not? 

Mrs. Foster. Yes, I had. 

Mr. Hocker. How long were you there? 

Mrs. Fosrer. Incidentally, I arrived in Portland on the 30th of De- 
cember 1943. 

Mr. Hocker. I see. 

Mrs. Foster. And I stayed there until the 1st of July 1944. I re- 
turned 

Mr. Hocker. Were you employed while you were in Portland? 

Mrs. Foster. A very short while. I had no Government service. 
J attempted to get Government work for—— 

Mr. Hocker. Did you meet this man Cannady with whom your 
husband has been—— 

Mrs. Foster. I had seen Mr. Cannady, I believe 2, possibly 3—no 
more than 3 times prior to him leaving with my husband for Oregon. 

Mr. Hocker. You mean you had seen him here in Washington? 

Mrs. Foster. In Washington. 

Mr. Hocker. And what was the nature of your husband’s acquaint- 
ance with him? 

Mrs. Foster. Just, frankly—I saw him twice, 2 of those times, 
once was about 3 days before they left and the last time was just be- 
fore they did leave, the evening that they left. 

Mr. Hocker. I see. You mean you saw them off together? 

Mrs. Foster. That’s right. 

_ Mr. Hocker. And you saw him this other time when they were mak- 
ing arrangements to go. 

Mrs. Foster. Making arrangements to go. 

Mr. Hocker. Is that the only acquaintance, only times that you met 
Cannady ? 

Mrs. Foster. Possibly one other time, but I don’t recall. 

Mr. Hocker. All right. Did you see him out in Portland? 

Mrs. Foster. Once. 

Mr. Hocker. What was that occasion ? 

Mrs. Fostrr. After he left, after Cannady and my husband left, 
rather, Mrs. Cannady would call me. In fact she called and introduced 
herself over the phone and she would wonder, naturally—we had a 
common interest—she would wonder if I had received a letter and she 
wonld tell me that she had or had not received one. 

Mr. Hocker. A letter from—— 

Mrs. Fostzr. From her husband. 

Mr. Fockxer. While you were here in Washington ? 

Mrs. Foster. In Washington; that’s right. So she knew that I was 
leaving to go in December. She came by the house. Incidentally, it 
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was the first time that I had met her in person and she brought her 
three little girls and she brought a picture that she had had made for 
her Christmas present and she aan me to take it to him, which I did. 
That was the only time I saw him. Of course, he came by the house 
in Portland after I had arrived. 

Mr. Hocker. Did you know anything about Cannady’s activities? 

Mrs. Fosrer. I knew nothing about him whatsoever. 

Mr. Hocker. Did your husband ever discuss that with you? 

Mrs. Foster. No, other than—you mean previously or later ¢ 

Mr. Hocker. I mean, when you were out—either before you went 
out there or after you went to Portland. 

Mrs. Foster. No. 

Mr. Hocker. I am speaking 

Mrs. Foster. Before Seattle ? 

Mr. Hocker. I mean before these charges came up. 

Mrs. Foster. I see. No, Mr. Hocker. 

Mr. Hocker. Is your husband interested in politics? 

Mrs. Fosrer. No, not in politics. 

Mr. Hocker. Allright. Now, then, you said that you went to work 
in January of 1945 at the port of embarkation. How long did you 
work there? 

Mrs. Foster. I am still employed there. 

Mr. Hocker. During this period of the past 10 years or so, your 
husband went up to Alaska on a particular job, didn’t he? 

Mrs. Foster. That is correct. 

Mr. Hocker. How long was he up there? 

Mrs. Foster. He was up there a little more than a year, just about 
ayear. He left the latter part of August 1949 and came back the latter 
part of September 1950. 

Mr. Hocker. Were your services satisfactory with the port of 
embarkation ¢ 

Mrs. Foster. Oh, entirely satisfactory. My efficiency ratings were 
excellent. 

Mr. Hocker. Did you get some kind of a certificate? 

Mrs. Foster. Oh, yes 

Mr. Hocker. Show me that, if you will. 

Mrs, Foster. It is 1950, early 1950. 

Now, the Korean situation broke just about the 25th of June 1950. 
At that particular time, I was civilian in charge of the Transportation 
Corps Section in the Overseas Supply Division and naturally anything 
like the Korean situation would necessitate additional activity in an 
overseas supply. We in our division had to set up another section. 
We called it Troop Unit Supply, which was to take care of the supply 
of all necessities concerning the troops that were being sent overseas. 
All of this was quite hush Seats was all security, and my section was 
set. up with 34 persons in about 40 hours. It so happened that the offi- 
cer that I had at the time was on leave so the responsibility just fell 
on my shoulders of setting up these particular 

Mr. Hocker. You set that division up? 

Mrs. Foster. Set the section up, yes. 

Mr. Hocker. For your work? 

Mrs. Foster. For my work I received the Army’s award, commenda- 
tion for meritorious civilian service. 

Mr. Hocker. Hold that up so we can see that. 











460 SECURITY AND CONSTITUTIONAL RIGHTS 


Mrs. Foster. Would you like to have me read the citation ¢ 

Mr. Hocker. Well, yes, if you please. 

Mrs. Foster (reading) : 

Dorothy J. Foster has received official commendation for outstanding perform- 
ance of duty: Citation. For outstanding performance of duties as civilian in 
charge, Troop Movement Equipment and Supply Branch, Overseas Supplies Divi- 
sion, Seattle Port of Embarkation, during the period May 1950 through August 
1950, her initiative, resourcefulness, and leadership were demonstrated daily by 
the continuous superior performance of the Troop Movement Equipment and 
Supply Branch during an emergency. Her devotion to duty, her loyalty and will- 
ingness to assist fellow workers in the development of their abilities have been 
an inspiration to her superior and subordinates. Signed: Major General Heil- 
man, Chief of Transportation. December 1951. 

Mr. Hocker. Incidentally, in that connection, did you have occasion 
to handle classified material ? 

Mrs. Foster. Yes, sir; I did. 

Mr. Hocker. Were charges finally brought against you, Mrs. Fos- 
ter? 

Mrs. Foster. Yes; they were. 

Mr. Hocker. What charges did they level against you ‘ 

Mrs. Fosrer. I was charged with associating with my husband who 
was an associate of Mr. Cannady’s and of using the name of Mrs. 
Mattie Johnson whose husband, J. A. Johnson, had attended the Seat- 
tle Labor School. It was—it later developed that it was Mr. Johnson 
himself, Mr. Johnson’s name, which I had used as a reference. 

Mr. Hocker. In other words, the charge against you was incorrect 
in saying that you had used his wife’s name as a reference when you 
actually used his name? 

Mrs. Fosrrr. Used his name. 

Mr. Hocker. What was the nature of your acquaintance with him? 

Mrs. Foster. When Mr. Foster knew that I was coming to Seattle, 
he attempted to find housing. We had this experience in Portland 
where we had lived with someone. He was attempting to secure an 
apartment and it so happened that this Adelphi apartment on 23d 
Avenue in Seattle was managed by Mr. Johnson. He had been re- 
ferred to by someone. “So I would like to find an apartment. I am 
looking for an apartment,” and people were kind enough to give 
somebody’s name—“why don’t you try such and such a place,” and 
he tried this place, and told Mr. Johnson I was coming out and about 
what time. He had suggested that I come by and see them. He and 
his wife were old residents of the city. 

Mr. Hocker. And did you go by ¢ 

Mrs. Foster. The very first day I was in Seattle we went by and 
they were elderly people and quite gracious and kind, took us for a 
drive, showing us some of the sights of the city and naturally, when 
I was requested by the recruiting officer at the port the next day or 
so to give a local reference, I said I knew no one, I had just come into 
the city. So he said it would be much nicer if you could have some- 
one in the city, and I mentioned the fact that I had met these people. 
He said, could you use their name? I said, I don’t know. I will call 
them. And Mr. Johnson recalls that I made the telephone call to 
him and asked him would it be OK if I used his name, which I did. 

Mr. Hocker. You gave him as a reference and this was 3 days after 
you met him, is that right ? 

Mrs. Fosrrr. That’s right; that’s correct. 
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Mr. Hocker. All right. And the nature of your acquaintance was 
that you had gone over there looking for an apartment and they had 
taken you for a drive around the city; is that it? Is that the entire 
sum and substance of it ¢ 

Mrs. Foster. Entire substance of our acquaintance with him. 

Mr. Hocker. You testified in your hearing 

Mrs. Foster. He testified in the hearing. 

Mr. Hocker. And denied that he had ever had any association with 
Communist organizations ¢ 

Mrs. Foster. That’s correct. And he was quite vehement in his 
testimony and he stated his activity as a citizen when he realized 
what was going on, insofar as these people were attempting to infil- 
trate his union and the stand that he took. ‘That is all of the testi- 
mony 

Mr. Hocker. Now, with the exception of that charge—I went into 
that detail because that was the only charge that involved you person- 
ally, that you had given this man as a eleounl 3 days after you met 
him. The rest of the charges were all identical with the charges 
against your husband except that in each case, they said that your 
husband did so and so; is that correct ? 

Mrs. Foster. That’s correct. 

Mr. Hocker. Of course, you were his husband. 

Mrs. Fosrer. His wife, definitely. 

Mr. Hocker. I beg your pardon, his wife. 

And you didn’t attempt to deny that, did you ? 

Mrs. Foster. No, I don’t think I would want to. 

Mr. Hocker. So the hearing in your case consisted of trying again 
the charges against your husband, is that right ? 

Mrs. Fosrer. Practically. 

Mr. Hocker. With the exception of this reference to the-—— 

Mrs. Fosrer. Landlord, yes. 

Mr. Hocker. In your case, did you have a lawyer to represent you? 

Mrs. Foster. I did. 

Mr. Hocker. That is Mr. Kenneth McDonald ? 

Mrs. Foster. Mr, Kenneth McDonald and Mr. McDonald had pre- 
pared a brief for Mr. Foster’s appeal and in view of the fact that there 
was a close connection, he was familiar with it, I asked him to be 
my attorney in this case. 

Mr. Hocker. Was there a hearing on your case ? 

Mrs. Foster. There was, on August 10, I believe, or 11, 1954. 

Mr. Hocker. What was the result of the hearing in your case? 

Mrs. Foster. Well, in March of 1955, the date of February 28, 1955, 
I received a letter. 

Mr. Hocker. What did the letter say ¢ 

Mrs. Foster (reading) : 

Deak Mrs. Foster: By letter of April 27, 1954, you were advised of the 
reasons why it was felt necessary to effect your removal from employment at 
the Seattle Port of Embarkation. At that time, at your request, you were 
hry a hearing before the security hearing board of the Sixth Army on August 10, 

Jot. 

The security hearing board has completed its action and found that your 

employment at the Seattle Port of Embarkation is clearly consistent with the 


interests of national security and has recommended your retentiton in employ- 
mInent. 


70836—56 30 
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After consideration of all the available information, including the findings and 
recommendation of the security hearing board, and the security review board, 
it is the decision of the Secretary that your employment at the Seattle Port 
of Embarkation is clearly consistent with the interests of the national security 
under Executive Order 10450. 

The authorities of the Seattle Port of Embarkation will supply details con- 
cerning restoration and retroactive pay. 

Very truly yours, 
JOHN W. Martyn, Administrative Assistant. 

Mr. Hocker. Then you are employed by the Seattle Port of Em- 
barkation ? 

Mrs. Foster. I was restored to duty. 

Mr. Hocker. Were you given back—— 

Mrs. Foster. I received retroactive pay. 

Mr. Hocker. During the period of your suspension ? 

Mrs. Foster. That’s right. 

Mr. Hocker. Has anything happened to your husband’s case since 
the decision in your case ? 

Mrs. Foster. Nothing whatsoever. As Mr. Foster stated, Mr. Mc- 
Donald had asked for additional information or additional mechanics, 
but nothing has developed. 

Mr. Hocker. That is all I have. 

Senator Henninos. No further questions, Mr. Hocker ? 

Mrs. Foster, on behalf of the subcommittee, I want to thank you 
very much for your appearance here today in giving us the benefit of 
your testimony. 

The hour for noon recess has arrived. 

The committee will rise and reconvene at 2 p. m. 

(Whereupon, at 12 : 30 p. m., the noon recess was taken. ) 


AFTERNOON SESSION 


Senator Henninos. The subcommittee will come to order. 

Mr. Hocker, if you are ready, you may call the next witness. 

Mr. Hocker. I would like to eall Mr. Joseph H. Sumners, Jr. 

Will you come up and be sworn, Mr. Sumners? 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing But the truth, so help you God? 

Mr. Sumners. I do. 


TESTIMONY OF JOSEPH H. SUMNERS, JR., PROVIDENCE, R. I. 


Mr. Hocker. State your name, please. 

Mr. Sumners. Joseph H. Sumners, Jr. 

Mr. Hocker. Where do you live, Mr. Sumners ? 

Mr. Sumners. 39 Benefit Street, Providence, R. I. 

Mr. Hocker. Now you are the same Sumners who was employed by 
the Navy at Quonset Point earlier this year? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. And you, as I understand it, testified before the Senate 
Subcommittee on Government Employees Security this past summer ; 
did you not? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. For that reason I want to be very brief in reviewing 
your case. 
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Now, as I understand it, you were employed as a temporary em- 
ployee ; is that true? Or rather, a probationary employee is the correct 
name. 

Mr. Sumners. Yes, sir; I was. 

Mr. Hocker. What was the nature of your separation from employ- 
ment by the Navy? 

Mr. Sumners. I was let go because they classified me as a security 
risk. : 
a Hocker. Did they tell you why you were classified as a security 
risk 

Mr. Sumners. The only thing that they told me was that I was a 
security risk because of my parents. My record is completely clean. 
They told me my folks belonged to some organization on the Attorney 
General’s subversive list, which we couldn’t find. 

Mr. Hocker. Did you get a copy of that list and show it to your 
parents? 

Mr. Sumners. Yes, I did. 

Mr. Hocker. Were you able to find out whether they belonged to 
any such organization. 

Mr. Sumners. We could find no such organizations to which they 
belonged. 

Mr. Hocker. Your mother did testify before this same Senate 
subcommittee last August ; did she not 

M. Sumners. Yes, sir. 

Mr. Hocker. And she indicated she had belonged to the Progressive 
Party in 1948? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. And the International Womans League for Peace 
and Freedom, the World Affairs Council, and your father had be- 
longed to the Jewish War Veterans Association; is that right? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. Were any of those associations on the Attorney’s list? 

Mr. Sumners. No. 

Mr. Hocker. Have you belonged to any of those organizations? 

Mr. Sumners. No, I haven't. 

Mr. Hocker. Had you, yourself, served as an enlisted man in the 
Navy, Mr. Sumners? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. Were you separated from service ? 

Mr. Sumners. Yes, 

Mr. Hocker. When? 

Mr. Summers. October 5, 1953. 

Mr. Hocker. What was the character of your separation? 

Mr. Sumners. An honorable discharge. 

Mr. Hocker. Do you have those papers with you? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. And that was 1953? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. Now, since your separation and since your testimony 
last August, have you attempted to secure employment elsewhere, Mr. 
Sumners ? 

Mr. Sumnenrs. Yes, sir. 

Mr. Hocker. What luck have you had? 
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Mr. Sumners. Well, since I was let go there, I have only been able 
to get 1 day’s work. 

Mr. Hocker. And where have you applied? 

Mr. Sumners. I applied to a number of sheet-metal shops and a 
number of jewelry shops. 

Mr. Hocker. And what did they tell you when you applied ? 

Mr. Sumners. They just took my name and address and told me I 
would be considered and that is all I ever heard from them. 

Mr. Hocker. Since your testimony and since this occurred to you, 
did you notice the decision of the Navy Department with respect to 
Eugene Landy, a merchant marine cadet ? 

Mr. Sumners. Yes, sir, I did. 

Mr. Hocker. Did you notice the similarity between your case and 
his? 

Mr. Sumners. Yes. 

Mr. Hocker. Did you notice that his mother was charged, and ad- 
mitted, as I recollect it, having formerly been a member of the Com- 
munist Party? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. And did you notice that he was ultimately given a 
commission ¢ 

Mr. Sumners. Yes, sir. 

Mr. Hocker. Did you notice the statement of Secretary Thomas in 
connection with that case? “I could not ignore one of the funda- 
mental principles upon which our American way of life has been based 
and that is the opportunity of each individual to progress and succeed 
on his own merits.” 

Mr. Sumners. Yes, I read that. 

Mr. Hocker. Do you feel that you have had the opportunity to 
progress and succeed on your own merits in connection with your Navy 
employment ? 

I say, was that same opportunity to progress and succeed on your 
own merit given to you in connection with your employment in 
Quonset ? 

Perhaps I do not make my question clear. 

Mr. Sumners. No, I don’t quite understand, sir. 

Mr. Hocxrr. Do you feel you are entitled to the same treatment 
given Landy in connection with your associations with your parents? 

Mr. SumNeERs. Yes, sir. 

Mr. Hocker. You live at home with them, do you? 

Mr. Sumners. Yes, sir. 

Mr. Hocker. You are not married ? 

Mr. Sumners. No, sir. 

Mr. Hocker. There was some mention made of a sister in connection 
with the hearings. Does she live at home? 

Mr. Sumners. No, sir. 

Mr. Hocker. Do you associate with her? 

Mr. SumNers. Within the last 6 or 7 years I think I have seen my 
sister about not more than a couple dozen times, and when I did see 
her, it wasn’t any more than for over a half-hour period. 

Mr. Hocker. What was that, family dinners and that sort of thing? 

Mr. Summers. Yes, sir. 

Mr. Hocker. Where does she live? 

Mr. Sumners. She now lives in New York. 
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Senator Henninos. Is that all, Mr. Hocker ¢ 

Mr. Hocker. Yes, Senator. 

Senator Hennings. Thank you very much for coming here to give 
the committee the benefit of your testimony, Mr. Sumners. 

Will you call your next witness, Mr. Hocker. 

Mr. Hocker. Mr. Sprague, would you please come forward ¢ 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God ¢ 

Mr. Spracue. I do. 


TESTIMONY OF MANSFIELD D. SPRAGUE, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE 


Mr. Hocker. Would you give us your full name, please, sir? 

Mr. Sprague. Mansfield D. Sprague. 

Mr. Hocker. You are the General Counsel of the Department of 
Defense ? 

Mr. Spracue. Yes, sir. 

Mr. Hocker. And you are responding, so to speak, to our request 
to Secretary Wilson to give us some information in connection with 
this matter ? 

Mr. Spracue. That is correct. 

Mr. Hocker. I believe you have a statement that was prepared by 
the Secretary, is that correct ? 

Mr. Spracue. Yes. 

Senator Hennings, I want to express in person Mr. Wilson’s appre- 
ciation for your willingness to let me appear in his behalf. I think 
at this very moment he is probably in a helicopter on his way to Camp 
David. 

Senator Henninos. Weare very glad to have you here, Mr. Sprague, 
and I might say, too, that when we indicated to the Secretary that we 
wanted to have testimony upon certain relevant matters in issue that 
we also told him that we would do our very best to conform with his 
convenience. In view of the fact that you have come with a statement 
from him and other oe associated with the services are here 
to further testify, unless something unforeseen develops we presume 
that we will be able to excuse the Secretary from appearing and we 
are very glad to have you here in his stead at this time, Mr. Sprague. 

Mr. Spracug. This is a letter addressed to— 

Dear SENATOR HENNINGS: I appreciate the opportunity to present a statement 
of overall Department of Defense policy with respect to the various personnel 
security programs in the form of this letter. I regret that the extreme pressure 
of Government business at this particular time makes my personal appearance 
very inconvenient. However, the Department of Defense will be represented by 
the General Counsel and by the newly appointed Director of Personnel Security 
Policy, who are authorized in my behalf to advise you with respect to Department 
of Defense policy. The military departments will be represented by their respec- 
tive Assistant Secretaries for manpower and personnel matters. Other staff per- 
sonnel will be prepared to answer more detailed questions. 

The Department of Defense recognizes that the subject matter of the com- 
mittee’s inquiry, the question of whether constitutional rights are being abridged 
by the administration of the security program, is a very important one. It is a 
subject matter to which the Department of Defense and, in fact, the executive 


branch of the Government as a whole, has given continuous attention over the 
past several years. 
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This committee can render great service if it can provide clear, firm guidetines 
for resolving the difficult balance between protecting the constitutional rights of 
the individual on the one hand and protecting the security of the Nation on the 
other. This problem, of course, is as old as the Nation itself. However, never 
in our history have we had an era such as this. Always in the past, this country 
was either at peace, with little or no worry as to foreign or domestic enemies who 
might seek to learn our military secrets for the advantage of a hostile power, 
or the country was in a state of war with obvious danger to the national security, 
in which case our enemies at home and abroad were well defined and their 
rights in juxtaposition to the safety of our country were brought into clear focus. 
During a period of “cold war” such as we are now exposed to for the first time, 
it is exceedingly difficult and at the same time extremely important that we main 
tain the balance and preserve the two great cornerstones of our American way 
of life: the rights of the individual and the security of the Nation. 

Your letter of November 14, 1955, poses the question of whether the policies 
of the Department of Defense, as outlined in the hearings before the Senate 
Armed Services Committee on March 18, 1954, remain the same today. Our basic 
policy, to protect the security of the Nation, and at the same time to provide 
maximum safeguards for the rights of individuals, remains unchanged. How- 
ever, procedures and practices in the implementation of that policy have been 
amended and refined. It will continue to be my policy to review constantly such 
practices and procedures so that the basic policy noted above may be improved 
and clarified on the basis of our experience. 

Pursuant to a request of the committee during the hearings commencing 
March 18, 1954, for a report of progress, the Department of Defense presented 
a revision of its security procedures to the Armed Services Committee of the 
Senate on Juy 15, 1954, at which time I made the following statement: 

“T hasten to add, however, that this does not mean cutting corners or infring- 
ing upon the rights of individuals. Next to the security of the Nation itself, 
indeed an essential factor in its preservation, is the importance of the funda- 
mental rights guaranteed every person under our Constitution. Calm, prudent 
fairness must go hand in hand with our assiduous efforts to carry out this 
program lest through overanxiety concerning an overpublicized case or two we 
may approach hysteria, and endanger the very foundations of our bulwark 
against communism.” 

At these hearings, with respect to the Department of Defense directive relating 
to the military personnel security program, dated April 7, 1954, I also stated, 
“Experience under this new directive may warrant some changes and, if so, they 
will be made promptly.” Your committee may be interested in some of these 
changes which we determined from time to time were indicated as the program 
was conducted. We found, for instance, physicians and dentists liable for in- 
duction under the doctor draft law, who were denied a commission for security 
reasons and required to serve in an enlisted status, experienced a greater hard- 
ship than other persons who might fail to obtain a commission. Therefore, we 
amended the directive to provide a preliminary screening procedure and also a 
hearing procedure for those personnel who are not tendered a commission. 

Very recently, I have formally approved an important change with respect to 
inductees, upon which work was commenced in early summer of 1955. The 
directive relating to the military personnel security program provided in section 
VIII that an inductee who refused to accomplish satisfactorily the DD form 98 
in its entirety, for example one who would refuse to answer questions on the 
basis of the fifth amendment, would be inducted. This was to prevent an 
individual from avoiding the draft completely or producing long delays in in- 
duction pending an investigation of his background by the FBI. The investiga- 
tion was made after induction and if sufficient derogatory information was 
revealed to indicate the individual's retention was not clearly consistent with 
the interests of national security, he would be separated. Under such cireum- 
stances, he was required to be separated under other than honorable conditions. 
If the investigation did not reveal sufficient derogatory information to indicate 
that the retention of the individual was not clearly consistent with the interest 
of national security, he was continued in the service and separated with a dis- 
charge predicated upon the nature of the service performed for his Government. 
Similarly, if an individual revealed on his form DD 98 significant derogatory 
information, he, too, was inducted, investigated, and either separated or retained 
depending upon the result of the investigation. 

After serious consideration the Department of Defense deleted the provisions 
of the military personnel security directive which provided for induction of 
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personnel who failed to complete satisfactorily form DD 98 or who disclosed 
derogatory information with respect to his background. As amended, the 
directive now provides that the investigations in such cases will be made be 
fore the individual is inducted, and if he is found to be an individual whose 
presence in the Armed Forces constitutes a threat to the security, he need not 
be takenin. This is now feasible, first, because the manpower pool has increased, 
the need for large numbers of inductees has diminished due to increased enlist- 
ments and other causes, and the investigating branches of the services have 
cleared their backlog and can more expeditiously conduct current investigations. 

In addition to these changes, we also adopted clarifying language in that part 
of the directive that provides for separation of individuals whose retention is not 
consistent with the interest of national security. It was learned that the previous 
language was being interpreted narrowly in some instances to require an arbitrary 
less-than-honorable discharge in certain cases where there was substantial deroga- 
tory information. That language has been modified to make it clear that this is 
discretionary based upon all of the circumstances, including the character of the 
service performed. Copies of the latest revision of the Department of Defense 
directive relating to the military personnel security program have been furnished 
to the committee. 

It is possible under the new directive that men in the following categories may 
be found in the armed services: 

(a) Individuals who, after induction, become security risks, either by joining 
the Communist Party, or by becoming out-and-out Communist sympathizers ; 

(b) Individuals who knowingly falsify their forms DD 0S and who, on the basis 
of subsequent information are investigated, after which it is determined, after 
hearing, that their retention would not be clearly consistent with national 
security ; 

(c) Individuals who assert the privilege of the fifth amendment on their forms 
DD 98, who are investigated and cleared by the preinduction investigation, and 
who, on the basis of subsequent information, are investigated, after which it is 
determined, after hearing, that their retention would not be clearly consistent 
with national security. 

In relation to such cases the policy of the Department of Defense remains un 
changed. Although, as the directive states, all pertinent factors will be taken 
into consideration, it is doubtful that such an individual would have earned the 
coveted certificate of honorable discharge such as that which is awarded millions 
of men who serve loyally and patriotically in the armed services. 

In addition to the changes indicated for the military program, substantial 
changes have been made in the Department of Defense with relation to the 
industrial and the personnel security programs. The industrial security pro- 
gram was revised on 2 February 1955. In particular, the administrative con- 
trol of this program including the screening process and the review process after 
field hearings have been centralized within my office under the contro! of the 
Director of Industrial Personnel Security Review. Under date of 30 September 
1955, the control of all personnel security programs within the Department of 
Defense was centralized in my office under the Director of Personnel Security 
Policy. In addition, as the committee is no doubt aware, a number of interpre- 
tations and changes in procedure to improve the administration of the personnel 
security program for Government employees generally have been promulgated 
by the Attorney General. 

The Department of Defense desires to cooperate with the committee in every 
practicable way in connection with its important work, and if there is any 
further information which I can furnish to the committee in addition to that 
upon which the other representatives of the Department will be able to testify 
before the committee, please advise me. 


Senator Henninos. The original copy of the letter just read, Mr. 
Sprague, will be accepted and made a part of the file. 

(The letter referred to will be found in the files of the subcom- 
mittee. ) 

Mr. Spracve. Judge Stephen Jackson, Assistant General Counsel, 
who generally represents the Assistant Secretary of Defense for Man- 
power and Personnel matters, will be able to testify in detail con- 
cerning the present Department of Defense policy concerning mili- 
tary personnel and security matters. 
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Mr. Hocker. Do you suggest that we ask the questions of him, Mr. 
Sprague, at least until wich point as he hasn’t got the information? 
Mr. Srracue. Yes, sir; but I will remain here and if you wish 
to ask me questions wriown game I will be glad to try to answer them. 
Mr. Hocker. Very well, Mr. Sprague. Will you stand by then for 
a moment and ask Judge Jackson to come forward. 

Mr. Jackson. I wonder if I might ask the indulgence of the com- 
mittee to turn my back a minute. | am presently under treatment for 
inflammation of the eyes and these lights are somewhat injurious. 

Senator Henninos. You may turn your chair in any way you desire. 
It has been the habit of the subcommittee to swear all witnesses. 
While your testimony will relate to administration and policy, never- 
theless we will ask you to be sworn. 

You do solemnly swear that the testimony you are about to give in 
these hearings will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Jackson. I do.’ 


TESTIMONY OF STEPHEN S. JACKSON, ASSISTANT GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE 


Mr. Hocker. Will you state your name and your position, Judge 
Jackson, please, sir? 

Mr. Jackson. My name is Stephen S. Jackson. I am Assistant Gen- 
eral Counsel in the Office of the Secretary of Defense, Assistant Gen- 
eral Counsel for Manpower and Personnel. 

Mr. Hocker. You are admitted to the bar, no doubt, Judge, and I 
take it from the title that you at one time were on the bench; is that 
correct ? 

Mr. Jackson. Yes, sir; I was admitted to the New York bar in 
1929, I believe it was, and during that time I was privileged to serve 
on the bench in New York City for a period of approximately 10 
years. 

Mr. Hocker. What court was that? 

Mr. Jackson. Domestic relations court of the city of New York. 

Mr. Hocker. How long have you been with the Defense Depart- 
ment, Judge? 

Mr. Jackson. Just over 5 years. 

Mr. Hocker. Was the Department of Defense directive issued April 
7, 1954, prepared under your supervision ? 

Mr. Jackson. I should make it clear, sir, that I am an attorney 
and am not in the area of policy determination. It so happens in 
this particular case early in March or February, Secretary Wilson 
established a committee with service representation and OSD repre- 
sentation, to which I was appointed. That committee gave recom- 
mendations as to revisions, changes, and sort of streamlining of the 
existing policies and directives then in effect. 

We then presented that in connection with an amendment to the 
law and Secretary Wilson advised the Armed Services Committee 
that by March this would be completed, and it was my duty to ad- 
vise the Secretary with respect to the legal aspects of these directives, 
which I did during that period of time. 

Mr. Hocker. Was there a change in the law adopted ? 

Mr. Jackson. Yes, sir. 
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Mr. Hocker. That is the Universal Military Training Act; is that 
what it is? 

Mr. Jackson. The Universal Military Training Act was amended 
at that time, with respect to the doctors-draft provision, 4 (1), and 
it was with respect to that amendment that the committee reviewed 
with us our revised directive. 

Mr. Hocker. At that time Secretaries Wilson and Stevens both tes- 
tified at those hearings; did they not? 

Mr. Jackson. Yes,sir. Iam certain Mr. Wilson testified at length. 
I believe that most of the testimony on behalf of the Department of 
the Army was by the Assistant Secretary for Manpower and Person- 
nel. I couldn’t swear that Mr. Stevens did not testify, but I do not 
recall it specifically. 

Mr. Hocker. Well, he did, because I have a copy of the transcript 
here, and such portions as I wanted to ask you about I will be glad 
to read to you will have it in mind. 

One of the things he said at the hearing was: 

The traditional policy of the Army has been that the discharge given should 
reflect the service rendered. In other words, a man whose conduct has been 
faithful and honest during his time in the service would be entitled to separation 
under honorable conditions notwithstanding what his conduct may have been 
prior to entering the service. The policy is still followed, but as I previously 
stated, I recently changed it in one aspect and directed that where a man is 
discharged from the service because he is found to be disloyal or subversive, his 
separation within the limits of the law should be under other than honorable 
conditions, regardless of the actual character of the service rendered. Where 
the evidence fails to show that he is disloyal or subversive, but does establish 
that he is otherwise a security risk and should be eliminated, he is separated 
under honorable conditions, usually with a general discharge. 

Now, do I understand that that was the policy up until last Friday, 
with respect to the drafting and service of military personnel ¢ 

Mr. Jackson. That is what I understand to be the implementation 
of the Department of the Army with respect to the policy of the De- 
partment of Defense, up until this recent amendment; yes, sir. 

Mr. Hocker. This amendment of last Friday modifies that policy ; 
does it not? 

Mr. Jackson. Yes; the amendment of last Friday deletes all manda- 
tory or other types of reference to the type of discharge and puts this 
back in the posture of criteria and procedure for separation, and the 
type of separation is not provided for any longer in any respect in the 
new directive, except to say that it shall be based on a careful examina- 
tion of all the circumstances, including the nature of the service. 

Mr. Hocker. Perhaps I did not understand that. Do you mean you 
still, under this new directive, will consider, in addition to the charac- 
ter of his service, the associations that he had prior to induction, in 
determining the type of discharge? Perhaps I did not understand 
you. 

Mr. Jackson. That is not what I said but I do not deny that that 
is the fact. 

The new directive makes no reference, now, to a type of discharge, 
one way or the other. But it has modified 5, of VIII, to require that 
the type of discharge shall be predicated upon a careful examination 
of all the circumstances, including the substantiated derogatory in- 
formation and the character of the service performed. 
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Senator Hennrinos. Well, now, if I may interrupt there, how does 
that relate to what we understood had been said on Friday, Judge? I 
must confess that I am not quite sure that I follow you now. 

What is the actual effect of this? 

Mr. Jackson. Well, the actual effect, Senator, which we feel is a 
very salutary one, is that there will be to a 99-percent degree, an avoid- 
ance of this vexatious problem by examining and investigating people 
when they refuse to or fail to complete their 98, or indicate very serious 
derogatory information. They will be investigated and the determina- 
tion will be made prior to laation: rather. than bringing them in— 
ultimately many of them are not going to be used—and putting them 
out again. 

Senator Henninos. Thank you, Judge. That is what I thought I 
understood, but I appreciate your further clarification of it. 

Excuse me, Mr. Hocker. 

Mr. Hocker. Well, that is what I understood, too, Mr. Chairman, 
and that is why I was a little puzzled by the reference to paragraph 5 
which you read, which requires the careful consideration of all per- 
sonal factors, including the gravity of substantiated derogatory infor- 
mation, and the character of the source of the service performed. 

Does that mean that if the Army has this preinduction investiga- 
tion and determines to pick the man, that when it comes time for sepa- 
ration that you will nevertheless, after having taken him, take into 
consideration, as well as the character of the service performed, what 
is called, here, “substantiated, derogatory information”? 

Mr. Jackson. No, that is not what it means. This refers to a person 
who, for instance, in your example, who has been investigated and who 
has been accepted under the new policy, and subsequently additional 
information which if it were had originally, would have possibly led to 
the conclusion that he should not be taken, but it is now found that he 
is a threat to security. This is the admonition with respect to how 
this man will be separated, or anyone else who is separated. 

This does not refer to a person who has concluded his service. This 
is a revision of the norm for separating any person concerning whom 
it is found necessary, and we think that in spite of the fact that we have 
cleared away the vast volume of difficult cases, there may be some, 
whether for acts that develop, or acts that were not originally discov- 
ered, may warrant separation. 

Mr. Hocker. Then, if I understand you, this is in large part a revi- 
sion of the policy in effect up until last Friday that we have been dis- 
cussing here in the last couple of days, but not quite a complete 
departure from the policy. That is, if you find after induction, Sai 
some other source, some additional derogatory information which you 
regard as grave and substantiated, that it will affect the character of 
his discharge, even though he serves honorably during the time he is 
in the Army, is that what that means? 

Mr. Jackson. It may affect the discharge if the determination is 
made in the light of the new evidence that a separation is required in 
the interests of national security. 

Mr. Hocker. The constitutional question with which this subcom- 
mittee has been concerned is related to the question of the authority of 
the Defense Department to control a man’s associations, thoughts, and 
expressions, prior to his becoming a member of one of the services. 
It seemed to us that perhaps determining the nature of his discharge 
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or his separation after the completion of his service, based upon his 
preservice activities, raised a very substantial question, there. 

Now, I understand, if I comprehend what you ‘are saying, that 99 
percent of the cases will be—that issue will be avoided in, now, because 
you are going to have an investigation prior to induction rather than 
after induction. 

But there still remains, if I understand you correctly, the case of the 
fellow as to whom you discover derogatory information after his 
induction and that fellow will get a discharge which is not entirely 
based upon the character of his service; is that correct 

Mr. Jackson. That is correct. Assuming that the information was 
prior to his coming into service. It is conceivable that the information 
upon which a person may be separated might be all afterward, but 
the answer to your question is “Yes.” 

Mr. Spracur. This clause 5 might very well also cover two other 
types of individuals, (1) those who might become members of the 
Communist Party, or out-and-out Communist sympathizers after in- 
duction, and, secondly, those who knowingly falsify their form 
DD~-98, so that an investigation does not take place prior to induction, 
about whom derogatory information is received following induction. 

Mr. Hocker. Those two cases, I think, do not particularly concern 
the subcommittee. Our concern is, what has been the authority of 
the Defense Department for determining the character of a man’s 
discharge based upon activities prior to induction. 

Mr. Jackson. That is precisely what I contemplated would be at 
least one of the spheres of my comments, here. I have prepared a 
statement with respect to that last question, which I snihersteeel to 
be constitutional and legal authority for giving less than honorable 
discharge to persons serving honorably during their connection with 
the armed services on account of activities prior to service, and the 
nature of the criteria by which the type of discharge was determined. 

Now, it was my understanding, in the discussion with the staff, this 
particular question, with one other question, was to be handled by 
myself, and if you wish I would be glad to attempt that. 

Mr. Hocker. Very well. As the Senator indicated, we made this 
request for testimony of the Secretary of Defense himself, and I 
suggested that he bring whoever he considered qualified to answer 
the questions we would discuss, and I assume he means you in this 
connection. 

Mr. Jackson. I would just like to qualify the qualification at the 
outset if I may, that I do not purport to be a specialist in the field of 
constitutional law. Indeed, even if I were, it would seem to me that 

by and large the ultimate determination of the constitutionality of 
the act of an executive agency would fall within the prerogatives of 
the Attorney General. However, I would be very glad to attempt 
to give the answer which represents the position of the General 
Counsel of the Department of Defense. 

Mr. Hocker. We would be very glad to have it. 

Actually, we feel as you do, that in the last analysis it does fall 
within the prerogatives of the Attorney General, and we hope that 
we may be able to have the benefit of his suggestions along this line, 
in the end, but in the meantime we would be glad to have yours, sir. 
Mr. Jackson. Thank you. 
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I will first address myself to the constitutional and legal autherity 
for separating a person under any circumstances in the Armed Forces, 
from the Armed Forces. 

We consider that basically the constitutional basis is found in 
article I, section 8, paragraphs 11 and 14, which authorizes the Con- 
gress to make rules for the Government and regulation of the land 
and naval forces, and as reflected in the section with regard to the 
militia when called into active service; and in article II, section 2-1 
which provides that the President shall be the Commander in Chief 
of the Army and Navy of the United States and of the militia of the 
several States when called into actual service of the United States. 

Those are the explicit bases upon which we predicate authority to 
separate. 

Now, I have outlined, and I will be glad to submit this, rather than 
spread it entirely on the record, if you wish, a series of statutory au- 
thorities which authorizes separation. I do want to make a point 
concerning it so I will just refer to the statutes, briefly : 

The Regular Army and Regular Air Force officers with less than 3 
years’ experience may be separated pursuant to section 484 (a) of 
title 10, United States Code. 

The commissions of Regular Navy and Marine Corps officers with 
less than 3 years’ experience may be revoked under regulations pre- 
scribed by the Secretary of the Navy. The character of the discharge 
is discretionary (34 U.S. C. 405 (a). 

Regular Army officers and Regular Air Force officers with 3 years 
or more of service may be discharged for cause, based upon failure 
to achieve standards of performance prescribed by regulations. Pur- 
suant to titlel0, United States Code, section 580 et sequentes. 

This statute requires, as I will indicate later, that the separation 
must be only by honorable discharge. 

The Regular Army or Air Force enlisted men or inductees may be 
discharged by the Secretary of the Army pursuant to title 10, United 
States Code, section 652 (a), as I have indicated. 

And then there are special provisions for Reserve personnel which 
are found in the Armed Forces Reserve Act, particularly 249 (a) and 
249 (c). Those provisions provide for certain procedural safeguards 
in the event that a less than honorable discharge is administratively 
given to a member of the Reserve components. 

Now, all of these statutes authorizing separation are free from any 
characterization of the type of discharge except Public Law 810, 
which does require an honorable discharge, and that is the only limi- 
tation that there is in the law with respect to the character of the 
discharge. 

Now, I would like if I may to address myself to what I consider to 
be the specific import of the question. 

The question posed by the committee would seem to be designed to 
- question the propriety from a constitutional and legal standpoint of 
“giving a less than honorable discharge to persons serving honorably 
during their connection with the Armed Forces on account of activity 
prior to service.” 

It is not urged that these constitutional and legal bases which I 
have referred to authorize the issuance of an other than honorable 
discharge in an unlawful or unconstitutional manner. It is not the 
policy of the Department of Defense, where a person has served 
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loyally and honorably in a manner that would warrant an honorable 
discharge, to deprive a person of such discharge by digging into his 
past and presenting some derogatory information as a means of de- 
priving him of such discharge. 

At the time that the security regulations were presented to the 
Armed Services Committee in March of 1954, Secretary Wilson said: 

As an example, a person may have some black marks in the past, but who 

has demonstrated by his service to the complete satisfaction of the military 
department, that he has earned the coveted award of an honorable discharge, 
should not be denied him. 
However, when a determination is made that the retention of a mem- 
ber of the Armed Forces is not consistent with the security of the 
country, the Department of Defense believes that it is not only proper 
but it is prudent to consider all pertinent factors in making the ap- 
praisal of the individual’s trustworthiness and reliability with respect 
to national security. Actions which he may have committed prior to 
entering the service may well be very pertinent factors in making 
this appraisal. : 

In Gardner v. Los Angeles, the United States Supreme Court in 
1951, at page 20, had this to say: 

We think that a municipal employer is not disabled, because it is an agency of 
the State, from inquiring of its employees as to matters that may prove relevant 
to their fitness and suitability for public service. Past conduct may well relate 
to present fitness. Past loyalty may have a reasonable relationship to present 
and future trust. Both are commonly inquired in determining fitness for both 
high and low position in private industry and are not less relevant in public 
employment. The affidavit requirement is valid. 

In Abner v. Board of Education (384 U.S. 485, at page 493, 1952) 
the United States Supreme Court stated in part as follows: 

One’s associates past and present, as well as one’s conduct may properly be 
considered in determining fitness and loyalty. From time immemorial, one’s 
reputation has been determined in part by the company he keeps. 

Now, if for instance it is established in the military that an individ- 
ual was an active Communist, or by his actions had demonstrated ad- 
herence to the Communist ideology and Communist conspiracy up to 
the time he came into the service, such a fact, in the opinion of the 
Department of Defense, should not be ignored in determining whether 
or not the man is at this time a threat to national security. Even 
though such a person may have refrained from performing any con- 
crete act of disloyalty during the time he is in service, pending the 
investigation, it is doubtful that such a person would receive an hon- 
orable discharge if, after careful consideration of all pertinent factors, 
including his period of service, after adequate hearings and review, 
it is determined that the individual must be separated since his pres- 
ence in the Armed Forces is a threat to national security. 

The Department of Defense does not fee] that the American people 
or the Congress would want to require that such an individual be 
rewarded with an honorable discharge. It is felt in certain cases, at 
least, that it would be in effect a desecration of the honorable discharge 
and an affront to the millions of our veterans who proudly cherish 
their honorable discharge earned by loyal, patriotic and at times serv- 
ice above and beyond the call of duty. 

When the determination is made that a person must be separated 
because his retention in the Armed Forces is not clearly consistent with 
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national security—in answer to the further part of the question—the 
criteria, of course, is presently set forth in the Department of Defense 
directive entitled 5210.9, a copy of which the committee has. You will 
note that the directive provides that activities, associations, current 
or past, are of— 


varying degrees of seriousness, and warrant initiation of action to effect such 
determinations. 


This directive also retains the requirement that the determination in 
relation to this criteria must be an— 


overall, commonsense determination based on all available information. 


Finally, the directive as presently revised makes this sole comment 
with respect to the character of the separation: 


It shall be predicated upon a careful consideration of all pertinent factors 
including the gravity of substantiated derogatory information and the char- 
acter of the service performed. ‘ 

The section that we are discussing as I pointed out, has to do with 
the separation of a person concerning whom a studied judgment has 
been made that his presence is a threat to national security, or it is 
not clearly consistent therewith. 

Mr. Hocker. What we are considering now is the character of the 
discharge after service. 

Now, of course, it seems to me there is a difference between a man 
who seeks employment and someone drafted into employment as a 
result of a duty imposed upon him by law. 

Mr. Jackson. I would not disagree, but I submit that the reference 
to the case in which they were employees was not for the purposes 
of bringing them in the same relation as military personnel who are 
drafted, but to show that as far as an appraisal of a man’s present 
character is concerned, whether he be a civilian or whether he be in 
the military, the Supreme Court has seen fit to state that past conduct 
and past associations is a proper norm for an appraisal of his present 
trustworthiness. That was the only purpose that those cases were 
cited for. 

Mr. Hocker. This is perhaps a little bit apart from our inquiry, 
I do not think the subcommittee raises any question as to the wisdom 
of determining whom you shall take into the services. The question 
is, after you take him into the services, what kind of a discharge can 
you give him? Must it be based only upon the character of the 
service that he performs, or may it be based upon what he does prior 
to service. 

Tet me ask you this question, if I may: What happens to the 
fellow who, prior to service, was charged with crime, perhaps was 
convicted, served his time and maybe it is a very vicious crime but 
nevertheless is taken into the service? I recognize he may not be. 

Does his prior activity in that connection affect the nature of the 
discharge he shall have? 

Mr. Jackson. There is no prescribed policy that would determine 
that, one way or another, but I presume that if a man were considered 
to be a threat to the cash register while he was on duty, the fact that 
he had been a thief before might be a factor considering whether 
he should be separated. 


Mr. Hocker. That is not what I mean, though. I am talking about 
the nature of the discharge. 
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If a man were a thief before—had stolen something at least and 
was convicted for larceny—and was taken into the Army under the 
draft law, you would not consider that conviction and his sentence 
and his having served it, in determining the nature of the discharge 
he would get, would you? 

Mr. Jackson. If you were determining that he was a threat to, let 
us say, the financial security, at the moment, just as we are considering 
whether this man who was deemed a security risk was a threat to the 
national security, that is the first determination you make before you 
consider the type of discharge. In both cases, I think we can agree 
it is a pertinent factor. 

Now, having decided that this man is here and now a threat to na- 
tional security, the fact that he may have for 2 or 3 months manifested 
no overt act of his previous connection with communism, we feel is 
not conclusive basis for rating an honorable discharge. ‘That is the 
Department of Defense’s en as I understand it. 

Mr. Hocker. Perhaps I do not understand your response. I speak 
of a man who has completed his service and is now up for separation. 
He must get some kind of separation, or does get some kind of separa- 
tion, does he not ? 

Mr. Jackson. If I may say, that is exactly the point. I am talking 
about the man who has not completed his service, but under this sec- 
tion 5 is required to be separated as a security risk. 

Our present policy of the latter—to the case that you mentioned, 
would in no case indicate he should get an undesirable discharge. In 
fact, it says it is to be on the basis of his service performed. 

Mr. Hocker. Do I understand section 5 does not apply to people 
who have completed their service? 

Mr, Jackson. That is correct, yes, sir. 

Mr. Hocker. Then, do I understand under the amended regulations, 
amended last Friday, if a man is permitted to serve out his entire 
period of enlistment or draft, as the case may be, that he will not have 
considered against him the character of his associations and activi- 
ties prior to induction ? 

Mr. Jackson. That would be my understanding of the continuing 
policy of the Department of Defense. In deleting section 2 and sec- 
tion 3, that provision went along with it, but the old section you will 
see, says if they will keep him on, his type of discharge will be predi- 
cated upon the nature of the service, and there is no change in that 
policy. Therefore your answer should be in the affirmative, accord- 
ing to my construction of present policies. 

Senator Henninas. You suggest, I believe, Judge Jackson, con- 
tinuing the policy of the Department of Defense, do you not? 

Mr. Jackson. I suggested ? 


Senator Henntnos. Did you not say the continuing policy of the 
Department of Defense? 

Mr. Jackson. It is my understanding that since it was the adopted 
policy, it is continuing, even though it was deleted from sections 2 and 
3 for other reasons, the other reasons being they are not forced to take 
the man in. It is my clear understanding that that policy is still the 
policy of the Department of Defense, yes, sir. 

Mr. Hocker. Are you familiar—you must be, I guess—with this 
letter of Secretary Stevens of last February 3 ? 

Mr. Jackson. Yes, I am fairly familiar with that letter, yes, sir. 
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Mr. Hocker. That says— 


It is my considered opinion that any person who limits his usefulness to the 
United States by acts or affiliations past or present over which he had com- 
plete control and whose performance of service would otherwise warrant char- 
acterization as “honorable” should except under the most exceptional circum- 
stances upon the expiration of his term of service, have such service characterized 
as “under honorable conditions” and if discharged, be given a general discharge. 

Mr. Jackson. May I say in response to that, sir, it is my under- 
standing that the Army is contemplating in the light of the new 
directive, a reexamination of that policy. I do not make the policy. 

Senator Henninos. Excuse me, Mr. Hocker. 

Judge, you do suggest that it is the continuing policy, which would 
indicate that it has been the policy for some time and it has not been 
changed. 

Mr. Jackson. That is correct. 

Senator Henninos. That is correct ? 

Mr. Jackson. Yes, sir. One of the facts is as Mr. Hocker has out- 
lined it, as I understand. 

Mr. Spracuer. Possibly Mr. Hocker can clarify that. 

Mr. Hocker. I cannot understand what the policy is that is con- 
tinuing. I understood the policy was completely revised last Friday. 

Senator Hennines. When we say “continuing,” we go back do we 
not, Mr. Sprague? We go back for some time. How far back do we 
go when we are talking about “continuing policy ¢” 

Mr. Spraeue. If I may say so, I think there is this much change in 
the policy and that is with respect to those who will be taken in under 
the new directive, after investigation, and then something derogatory 
is found in their background, or they become Communists, or they 
have falsified their records and it is subsequently found out, that as to 
those men who will be separated before their normal period of service 
is up the character of the service performed will be taken into con- 
sideration, which is a modification of the former policy as to those 
men, because only the substantiated derogatory information was con- 
sidered as to the type of discharge that they got. 

Senator Henninos. Now, by the new policy you mean the policy 
as of Friday, last ? 

Mr. Spracue. Yes, sir. 

Now, that policy has not been implemented as yet by the three 
services with respect to the actual language of instructions to those 
officers and boards which will concern themselves with discharges, but 
I would assume that it would be the policy of the three services in fol- 
lowing the direction of the Defense Department directive, to revise 
their procedures to provide that the character of the service performed 
will be given due weight in such discharge cases occurring before the 
man’s period of service would normally end. 

Senator Henninos. And then, sir, prior to Friday that was not 
the policy, was it, Mr. Sprague? There has been a change in policy, 
has there not ? 

What confuses me was when Judge Jackson referred to a con- 
tinuing policy, and in the light of the change in policy on Friday, last, 
I wanted to try to distinguish between the policy which had been 
in effect and the policy which you suggest will be in effect as soon 
as it is—to use your word—‘implemented,” in the various branches 
of the Armed Forces. 





SECURITY AND CONSTITUTIONAL RIGHTS 477 


Mr. Spracue. The policy prior to Friday was that prior derogatory 
information would be scnnidiied in the man’s discharge under the cir- 
cumstances we are talking about. As of now, the policy is to consider 
with that the character of the service performed. 

Senator Henninos. And heretofore, or let us say up until Friday, 
the character of the service performed was not considered along with 
the derogatory information; is that right 

Mr. Spracue. It was not specifically a part of the directive except 
as to those inductees who either indicated substantial derogatory in- 
formation on their form, or who failed to complete it. 

Mr. Jackson. Could I say just one word to clarify what I have in 
mind. Of course, many things in the directive were continued and 
one of them was—and this is what I referred to as “continuing”—the 
policy that when a man completes his term, that man shall get a dis- 
charge based on the character of his service. That was and is the same 
policy. 

There is a modification of the policy of a man who was separated, 
as Mr. Sprague says, to require consideration of his service. I don’t 
think there is any conflict. 

Mr. Hocker. Do I understand it has always been the policy that if 
a man has completed his term, he will get a discharge based entirely 
upon the character of his service; is that what you say ¢ 

Mr. Jackson. Yes, sir. 

Mr. Hocker. Well, 1 do not so read the statement of Secretary 

Stevens of last February which says—we just read it— 
It is my considered opinion that any person who limits his usefulness to the 
United States Army by acts or affiliations, past or present, of which he had com- 
plete control and whose performance of service would otherwise warrant charac- 
terization as honorable, should, except under the most exceptional circumstances, 
upon the expiration of his term of service, have such service characterized as 
under honorable conditions and if discharged be given a general discharge. 

Is that not what Secretary Stevens said ? 

Mr. Jackson. Yes; that is what he said, I think. I don’t have it 
before me. 

Mr. Hocker. Doesn’t that refer to the type of discharge he will get 
upon completion of his term of service ? 

Mr. Jackson. Well, I construe that to be in determination of the 
type of service as enclosed in that policy directive of Secretary 
Stevens. 

Now, what has been said here is that under the present change, the 
recent amendments, it is my understanding—and the Assistant See- 
retary of the Army is here—that there will be a reexamination of that 
policy in the light of the new amendments. 

Mr. Hocker. I understand that. The thing that I do not under- 
stand is, what is the continuing policy? When I asked you that a 
moment ago I understood you to say that it is a continuing policy 
that if a man completes his service, his discharge is based upon the 
character of his service. And yet Secretary Stevens’ memorandum 
indicates otherwise and the history of some of the cases we have looked 
at indicates otherwise. 

_ Mr. Jackson. I can only say that it is my understanding of the 
interpretation of Secretary Stevens’ letter that— 
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The inhibition on a full honorable discharge was predicated on what was con- 
sidered to be the performance of service that he— 


the individual— 
because of acts of his own choosing, or his own volition 


Mr. Hocker. You refer to prior service acts. 

Mr. Jackson. Either prior or subsequent— 
had placed himself in a position in which his full usefulness was limited and 
precluded the opportunity of earning a full, honorable discharge. 

1 believe that to be the rationale of that proposition, within the terms 
of the past and continuing policy of the Department of Defense, as 
enunciated in 5210.9. That I believe to be their rationale. 

Senator Hennineos. Mr. Hocker, may I interrupt. I am still not 
clear. In reading from the memorandum of February 3, and signed 
by Robert T. Stevens, Secretary of the Army, styled “Memorandum 
for Chief of Staff, United States Army ; Subject, General Discharge.” 

I. It is my considered opinion that any person who limits his usefulness to the 
United States Army by acts or affiliations, past or present, over which he had 
complete control and whose performance of service would otherwise warrant 
characterization as “honorable,” should, except under the most exceptional 
circumstances, upon the expiration of his term of service, have such service 
characterized as “under honorable conditions,” and if discharged, be given a 
general discharge. 

Now, Judge Jackson, may I ask you this question: Is that or is it 
not the policy? Is that what you meant by “continuing policy” or did 
you mean something else by “continuing policy” ? 

Mr. Jackson. I do not mean something else, or that. I mean the 
policy of the Department of Defense, that the continued service, the 
completed service, that he will get at the termination of that service, 
a discharge predicated upon the nature of the service. That was true 
in the past and it is continuing. 

Now, the particular application of that that you have read to me 
I have tried to explain, Senator, is what I understand to be the Army’s 
rationale of that particular type of individual’s type of service. It 
is not—that particular policy I understand is not to be continued. 
As of this morning, I was so advised. 

I respectfully submit that the Assistant Secretary of the Army is 
here, his counsel is here, and I am sure he is more familiar with the 
determination of the policies of the Army than I. I am merely counsel 
with regard to the legal aspects of this situation and do not have the 
say as to policy. 

Senator Hennines. Well, Judge, I am sure you appreciate, sir, 
that it is not our purpose in this inquiry to subject you to interroga- 
tion upon matters over which you may not have either complete juris- 
diction or full understanding, but when you suggest it has been the 
continuing policy, that it is still the policy, I do not quite understand 
what we mean by rationale in this sense. But when I was in the Navy 
I did not understand a good many of these orders myself because they 
are couched in language which makes it very difficult for some of us 
to understand. | 

Mr. Hocker, I do not know whether I can clarify this any further 
or not. Maybe somebody else could. 

Mr. Hocker. I confess to be confused about the continuing policy 
myself, Judge. Let me try once more. 
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Senator Henninos. We do not want to unduly press the judge. Per- 
haps others can help us. 

Mr. Jackson. Maybe I can help you. 

In the directive of Friday, there was an expressed provision in 2 
and 3 which said that if a person is retained, his separation at the 
conclusion of his obligated period of service shall be predicated on 
the nature of his service. 

Now, in making this amendment, that has been deleted from the 
actual wording of the DOD directive, but I say it is still the continu- 
ing policy. That is ~~ I added “continuing.” That actual verbiage 
is not presently in the directive. But it is still the continuing policy, 
to my knowledge, and that is the only significance that I attach to 
the word “continuing.” It is and was the policy of the Department of 
Defense. And although it is not expressly stated, because it hasn’t been 
inne by an instruction so stating, it is the policy and was the 
policy since directive 5210.9, in June. 

Mr. Hocker. May I ask this question: Is it the position of the 
Department of Defense—so that I can understand this continuing pol- 
icy—is it the position of the Department of Defense that a decision 
based upon the nature of his service—which I understand to be the 
criterion for the continuing policy—criterion for the type of dis- 
charge that is given him—is it the position of the Department that 
if he limits his usefulness by preservice acts, that a determination of 
the type of discharge based upon such types of preservice acts is 
based upon the nature of his service ? 

Mr. Jackson. That does not appear in the Department of Defense 
directive as the policy. That is an interpretation the Army has to “the 
nature of his service.” 

Mr. Hocker. In other words, the phrase, “nature of his services,” in- 
cludes such preservice activities as affect his ability to serve during 
his service; is that it ? 

Mr. Jackson. It is the restricted type of service that is made neces- 
sary by acts, I think the word is, “within his control, which may 
have happened prior to or after his service.” I think that is the 
way the fetter reads. 

Mr. Hocker. Then, acts that occur either before or after his serv- 
ice, the Army regards as being performed during his service, if they 
affect his ability to serve? Is that your position ? 

Senator Hennineos. Or the nature of service ? 

Mr. Jackson. I am not clear that I understand your last observa- 
tion, but I think what we are talking about is limited service which 
in the opinion of the Army is necessitated by the knowledge of con- 
duct prior to or after his entering service. That because of this, it is 
not within the interests of security to give a full, unrestricted assign- 
ment. That is my understanding. 

Senator Henninos. Then it is true, Judge, that you will-still in- 
duct a man under those circumstances, put him on limited service, and 
give him a discharge less than honorable? 

Mr. Jackson. I rather think that with this new policy and with the 
spirit of it, that there will be and should be a very careful screening 
of this individual, with the determination that you can or you can’t 
use him. Now, I am going a little beyond my province in saying that 
this will happen, but it seems to me in the spirit of this directive, this 
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determination will be made ahead of time, and you will come face up 

to the answer, “Can we use this man, or can we not ¢” 

; ee Henninos. Then, that would be a new policy, would it not, 
udge 

- r. Jackson. No, sir. That is the recent policy that was adopted 
riday. 

am Henninos. I say this would be recent policy and would not 
be the continuing policy with it, sir ? 

Mr. Jackson. Yes, sir. Not the continuing policy that I refer to. 

Senator Hennrnos. I am sure this must be my fault, but I just 
cannot—— 

Mr. Jackson. You wouldn’t suggest we change the policy that pro- 
vides that a man’s discharge will be based upon the character of his 
service ? 

Senator Hennrnos. Judge, I am not trying to argue with you. I 
am not trying to make any suggestion whatsoever to you. I am just 
trying to find out what is in your mind with respect to new policy and 
what you have characterized as continuing policy. If it is new it 
cannot be continuing, according to my untutored understanding of the 
use of the words. 

Mr. Jackson. We have both new and continuing policy. 

Senator Henninos. We just want to find out what it is, as dis- 
tinguished, new from old. 

Mr. Spracue. Addressing myself to the last question asked by Mr. 
Hocker, I would think that there is a very strong likelihood that if a 
man is investigated under the new directive and accepted into the 
armed services as an inductee that he will be available for any type of 
service, as though there was nothing derogatory in his background. 
Therefore, that at the end of his service, the type of discharge which 
he gets would be predicated upon the type of services he performed. 

Senator Henninos. The character of the service performed. 

Mr. Spracur. Yes. I think that is Mr. Wilson’s contention. 

Senator Hennrines. Then, that is a new policy, is it not, Mr. 
Sprague. 

Mr. Srracur. That would be a new policy; yes, sir; because you 
wouldn’t have the problem that you would have under the old directive. 

Senator Henninos. And it would not be consonant with what has 
been described as a continuing policy, would it? We are not attempt- 
ing to get into obscure meanings of words, but if something is new, it 
ms continuing only from the time when it has been invoked or put into 
effect. 

Mr. Spracur. I think you are correct. 

Senator Hennines. I do not mean to get into an argument about 
this. Weare just trying to clarify it so we can have an understanding. 

Mr. Sprague. I think it is a new policy. 

Mr. Hocker. If Mr. Sprague’s statement is the position of the De- 
partment of Defense, I am still somewhat confused by Judge Jackson’s 
statement. 

Mr. Bernie, penpervice activities are not going to be considered any 
more, since Friday, at the time we come to determine the character of 
discharge, unless the man has concealed them prior to the time he 
came into service, is that right ? 
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Mr. Spracue. Preservice activity will not be considered, you say, in 
connection with the discharge, if he passes the preinduction investiga- 
tion and serves patriotically and well, is that the question, sir! 

Mr. Hocker. That isright. Provided, of course, that he hasn't con- 
cealed any of those things. 

Mr. Spracur. And providing, of course, he does not become a Com- 
munist or a Communist sympathizer while in the service. 

Mr. Hocker. I am talking about preservice activities. Do I under- 
stand that under the new policy they will not be considered when you 
come to determine the type of discharge that should be granted, pro- 
vided he has not aaa them at the time of induction ‘ 

Mr. Spracue. I would not say categorically “Yes” to your question, 
because the directive as it reads provides that if a man is separated 
from the service, all of the information including the character of the 
service will be considered. 

Mr. Hocker. Does this mean that it used to be that you would con- 
sider the derogatory information only, and not his good work, and now 
you will consider the derogatory information as well as the good work ¢ 
Is that what the stand is? 

Mr. Spracue. I am trying to emphasize the character of the service 
performed as an indicia in determining the type of discharge to which 
he shall be entitled. 

Senator Hennings. You say, “trying to emphasize,” Mr. Sprague. 
Can you tell us more precisely what that means ¢ 

Mr. Sprague. I think Mr. Wilson wants to make sure that the char- 
acter of the man’s service which he performs will be given due con- 
sideration and weight in determining his discharge, regardless of 
derogatory information in his background. 

Senator Hennincs. Whereas heretofore, that has not been the case; 
is that correct ? 

Mr. Sprague. It was not so expressed in section V of the directive; 
that is correct, sir. 

Mr. Hocker. I am afraid that throws me off the track worse, Mr. 
Sprague. 

Judge Jackson said a minute ago, or I understood him to say, that 
if a man serves out his complete period, his enlistment period or draft 
period, and comes around to discharge, that you will not consider the 
derogatory information, provided it was disclosed, but will give him 
a discharge based upon the character of the service he rendered during 
the time he was in service. Did I quote you correctly, Judge Jackson? 

Mr. Jackson. Yes; that is correct. 

Mr. Hocker. Then, when I asked him if that was true in all cases, 
Judge Jackson said, “No; it does not apply in those cases where a man 
is considered for discharge in the course of his service.” And that is 
what this paragraph V that he referred to refers to. 

Mr. Spracue. That is correct. 

_ Mr. Hocker. Then, I understood you to say just a minute ago, Mr. 
Sprague, that that inclination was not correct, that you would consider 
at the end of a man’s service not only the character of his service, but 
the derogatory information. ) 

Mr. Sprague. I believe I was in error when I stated that, because 
there is nothing in this directive, as I see it—there is nothing in this 
directive which has anything in it about the type of discharge a man 
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will receive, after he has received his service. Is that correct, Judge? 

Mr. Jackson. Yes; that is correct. 

Mr. Hocker. So we can get it finally straight for the record, because 
in view of what you say I think there may be some doubt about it, the 
question that we want to have definitively answered is this: In the 
case of a man who completes his service, who has upon induction dis- 
closed all that he was asked to disclose with respect to the inquiry, 
can he from now on be assured that when it comes time to give him 
his separation from service that the character of his discharge, or 
separation from service, will be based entirely and exclusively upon 
the way he behaved while he was in service? 

Mr. Sprague. In that particular instance, I would say that that is 
the Department of Defense policy at the present time. 

Mr. Hocker. Now, you answered that with some hedges on it, it 
seems to me, when you said you think. 

What was the answer, Mr. Reporter ? 

Mr. Spracue. In that particular instance—the instance which you 
recited to start with. 

Mr. Hocker. The instance I cited is the fellow who discloses what- 
ever he was asked to disclose upon induction and completes the service, 
which he is inducted for, now that fellow is going to get an honorable 
discharge, if he served honorably, irrespective of his associations and 
activities prior to his service, is that correct ? 

. Mr. Sprague. I think that is the policy of the Department of De- 
ense. 

Mr. Hocker. You say you think it is? 

Mr. Sprague. I think that' it is. 

Mr. Hocker. How can we find out for sure? Who would know? 

Mr. Sprague. Well, I will state that it is. 

Mr. Hocker. All right. 

Now, what will the department policy be with respect to a man who 
has not completed his service? Let’s take a man who has a couple of 
months to go. We had a young fellow by the name of Ross here Fri- 
day, who was to go out on February. He is being held on controlled 
duty status ever since he got in the Army, and as I understand the 
regulations, that means he will get a general discharge with a notation, 
“SR 600,220-1 applies.” 

Let’s take that fellow who has the 2 months to go, but, again, made a 
full disclosure of all he was asked to disclose upon induction. 

Does he know that he will not be charged and asked about his pre- 
service induction under section V here, prior to the completion of his 
tour of duty? 

Let me put the question over again, if I may: We agreed a minute 
ago, and you said this definitely was a policy of the Army, that a man 
who either made a full disclosure, or under this first clause relies upon 
the fifth amendment and at least does not deceive you, but just does 
not help you upon induction, who is taken, after an investigation, and 
completes his term of service, he can be assured that the policy of the 
Department is to give him a discharge based solely upon the character 
of his service without bringing up again the matters which occurred 
prior to his induction. We agreed upon that. 

Mr. Sprague. Yes, sir. 

Mr. Hocker. Now, let’s move back a little bit. How about the fel- 
low who either makes a disclosure, or at least does not deceive at the 
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time he is asked to make out his form, and relies upon his constitutional 
rights, what protection does he have during his term of service that he 
will not be up for discharge on the basis of preservice activities ! 

Under this new policy, is he liable, prior to completing his term of 
service, even though he served honorably, as long as the Army will 
receive him or the Defense Department will retain him, is he liable to 
discharge because of these preservice activities ¢ 

Mr. Sprracve. Is he liable to discharge in advance of his normal 
period ¢ 

Mr. Hocker. Yes. Under this section V that Judge Jackson re- 
ferred to. 

Mr. Spracvur. I think it is conceivable that he might be; yes, sir. 

Mr. Hocker. Even though he disclosed this preservice activity, 
prior to induction, he is liable to discharge on account of the same mat- 
ters, during his term of service. That is conceivable, you say? 

Senator Henninos. Just a minute, please. I am afraid I have lost 
track of this, Mr. Hocker. We are now discussing a case wherein a 
man has made disclosure of preservice activities or the case of a man 
who has not made disclosure, but has availed of his constitutional 
privilege and refused to answer a question ? 

Mr. Hocker. Answering that question, as I read the new amended 
forms and the new amended regulations since last Friday, because 2 
and 3, section (E) on inductees, it wouldn’t make any difference. Isn’t 
that right ? 

Mr. Spracur. The problem we have here, Mr. Hocker, is that there 
are a good many men in service now who came in under the terms of the 
old directive and who were not investigated prior to induction. Now, 
your question is addressed to those individuals, is it not ? 

Mr. Hocker. No, no. I am talking about a fellow who goes into 
the Army, tomorrow. Now, we have agreed that that fellow is pro- 
tected if he can get to the end of his enlistment period or draft period, 
against having brought up again the matters which you were supposed 
to investigate under this new rule, prior to taking him; isn’t that 
right ? 

Mr. Spracue. I didn’t say he wouldn’t ever be investigated again 
after he got in; if additional information was brought to the attention 
of the proper authorities, I assume a new investigation would 
commence. 

Mr. Hocker. Well, that is right. We are again talking about the 
matters which are either disclosed or available at the time that he was 
to be inducted; is that not right? 

Mr. Spracue. Yes, sir. 

Mr. Hocker. Now, that applies if he is able to get to the period of 
the end of his enlistment or draft. 

Mr. Spracur. Yes, sir. 

Mr. Hocker. I want to know if he is likewise protected against hav- 
ing the matter brought up prior to the completion of his service. 

Mr. Spracur. I wouldn’t say so, sir. If there is no information 
that is true. If there is no new information ? 

Mr. Hocker. If there is no new information. 

Mr. Spracve. I assume it would be very unlikely. 

Mr. Hocker. Well, “unlikely” doesn’t quite answer the question, Mr. 
Sprague, because you said that if he was able to get to the end of his 
enlistment, it was the departmental policy that it would not be brought 
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up again. His discharge would be based upon the character of his 
service. Is that right? 

Mr. Spracup. Yes, sir; but I can’t say categorically that every man 
who is inducted after a preinduction investigation, will serve his 
full term. But if he does, I am sure that the character of the dis- 
charge will be based on his service. If additional information comes 
out, he will be investigated over again. If he is separated prior to the 
end of his term, the separation will be predicated on section V ; which 
includes his preservice activities as well as his inservice activity. 

Mr. Hocker. Section V ? 

Mr. Spracue. Yes, sir. 

The directive itself, Mr. Hocker, does not adjust itself particularly 
to your question: Is he protected from a subsequent investigation, 
having had a preinduction investigation which he successfully passed ¢ 

All I can say here is that I would assume it would be very unlikely, 
if he passed the first investigation, that he would be investigated sub- 
sequently. As long as he was performing his duty satisfactorily and 
no new material was brought to anybody’s attention. 

Mr. Hocker. Let us assume some new material was brought to some- 
body’s attention, then he is liable to discharge even though his service 
has been satisfactory and honorable up to that time; is that right? 

Mr. Spracue. Yes, sir, depending upon the kind of information and 
how it stands up in the light of a new investigation. 

Mr. Hocker. All right. 

If you find some new information that he is, let us say, a Com- 
munist, you would discharge him ? 

Mr. Sprague. I would think so, and I would expect you would 
= us to. 

r. Hocker. Now, in the absence of any misrepresentation, at that 
time, the type of discharge he would get would be what? 

Mr. Spracue. This is prior to completion of full service? 

Mr. Hocker. Yes. 

Mr. Sprague. It would be based on section 5 of the present directive 
which says he will be separated and the character of the separation 
shall be predicated upon a careful consideration of all pertinent fac- 
tors, including the gravity of substantiated derogatory information 
and the character of the service performed. 

Mr. Hocker. All right. Now, can you tell me why, Mr. Sprague, 
the Department of Defense considers it desirable to give a person who 
has served honorably, and who is discharged for preinduction activi- 
ties, a less-than-honorable discharge? What function is served by 
that type of discharge? That question would apply both to these 
discharges which you think might happen under section V and to 
those which have been taking place under the old policy. 

Mr. Sprague. I think the answer to your question is that such an 
individual would be serving in the armed services on duty which is 
limited in its nature and his usefulness to the armed services having 
been limited, a type of discharge which he should get under those 
circumstances is less than that of somebody who served on full, un- 
limited duty. 

Mr. Hocker. Let us suppose that a man becomes a drunkard prior 
to his service. I suppose the value to the Armed Forces of such an 
inductee would be less than one who came without such a history, 
would it not? 
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Mr. Spracue. It might be. 
Mr. Hocker. And yet you would not, when coming to determine 
the type of discharge, consider giving the preservice drunkard a less- 
than-honorable discharge, if his service was honorable, would you? 

Mr. Spracue. If the character of the service which he performed, 
and his ability to serve fully was limited because of his previous his- 
tory, then the type of discharge which he got might be considered to 
be less than a man who submitted to full dutys 

Mr. Hocker. You would give such a man an honorable discharge, 
would you not? 

Mr. Spracue. I would assume in most cases he would get an honor 
able discharge. 

Mr. Hocker. It would be true in all cases, would it not ¢ 

Mr. Spracue. I could not answer that, sir. 

Mr. Hocker. Did you testify in the Doctors Draft Act, Judge 
Jackson ¢ 

Mr. Jackson. Yes. 

Mr. Hocker. Chairman Saltonstall and Mr. Jackson testified—the 
colloquy follows: 

Senator SALTONSTALL. In other words, if a man comes in you first look at the 
military code and so on and say, to use your term, he is a drunk or otherwise 
no good for the Armed Forces, and if he does not come within any of these cate- 
gories but still the criteria under C-1 may be involved, then you come to this 
directive. 

Mr. JACKSON. Yes, sir. 

Senator SALTONSTALL. But you adopt the uniform code first. 

Mr. JACKSON, Yes, sir. 

Senator SALTONSTALL. Specifically if the gravity of his offense was excessive 
drinking as such, you would not want to place him under the security risk stigma 
but you would put him out under other procedures. 

Now, that was your testimony, was it not, Judge ? 

Mr. Jackson. That is right, but that does not imply he would get 
an honorable discharge, necessarily. 

Mr. Hocker. Other procedures would apply, would they not? 
Court-martial ? 

Mr. Jackson. If the man was a chronic inebriate or drunk while 
he was on active duty, he could be separated administratively for that 
with less-than-an-honorable discharge even though it had no security 
implication. 

Mr. Hocker. I was trying to think of a case where a man limited 
his use to the Army through some preinduction activity, which would 
result in crippling him, you might say, or otherwise making him less 
useful. In such a case he would be given an honorable discharge if 
you took him, except in the instance of a man who comes within the 
loyalty program. 

Mr. Jackson. I think the answer Mr. Sprague gave is that it would 
be highly unlikely. I could not conceive of all possibilities. Some- 
times a man who might be attracted to drug addiction or other actions 
involving moral turpitude in the past, and thereby presented some kind 
of a hazard when he was in the service, though he did not overtly en- 
gage in them, it might pose a question as to the type of discharge that 
was necessary to be oth in separating him. 

Mr. Hocker. Now, on this type of discharge that we are talking 
regen gets a general discharge with a notation “600, 220-1,” does 
1e not ¢ 
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Mr. Jackson. I am not familiar with that. It is my understanding 
there is an accompanying certificate that makes reference to your se- 
curity directive and it does not appear on the face of the discharge, 
but I am not certain. People from the Army who are here can tell 
you that. 

Mr. Hocker. Now, then, one other question about the change of 
policy: What effect will this change of policy have upon people who 
were given a less thanshonorable discharge prior to the change of 
policy, under circumstances which, under the change of policy, would 
entitle them to an honorable discharge ? 

Mr. Jackson. Well, I cannot speak policywise, but it would be 
my thought that, under the facts that you have determined, there 
should be an exploration of review or the possibility of review of 
such discharges, with a thought of reexamining them in the light of 
the present policy. 

Mr. Hocker. How would that be done? Through the Army Dis- 
charge Review Board? 

Mr. Jackson. I believe the Army Discharge Review Board—I am 
not saying this is going to happen, I am just giving you my view- 
point from an interpretation of the directive. I do not have authority 
to say whether it will or not. 

Mr. Hocker. Who, here, has the authority to state what the policy 
of the Department of Defense will be on that? 

Have you, Mr. Sprague? 

Mr. Sprague. I think Mr. Milton can answer that question possibly 
better than we can. 

Mr. Hocker. Would it be the same in all of the services whether 
it was the Army, the Air Force or the Navy? 

Mr. Spracue. I would certainly hope so. 

Mr. Hocker. Well, is it not the responsibility of the Department of 
Defense to determine that question ? 

In other words, you have cured some of the more difficult problems, 
we will put it that way, in the future by these changes. The question 
is, if it is done to avoid injustice, what is to happen to the cases which 
were adjudicated under the revious policies? Let me give you an 
example, Mr. Sprague: We heard the testimony of a soldier out in 
Fort Ord, I think it was, in California, whom the Army was kind 
enough to bring here for us. In substance, the only important thing 
that he was charged with was failure to fill out form DD-98. 

Now, under your amended regulations, that factor, as I understand 
it, is not taken into account, except that it initiates an investigation— 
and I am sure the subcommittee would want to congratulate the De- 
partment of Defense for taking an active position. 

That man has been held on controlled duty ever since he got into 
the service and will normally come up for discharge in February. 
Now, what about him? Will he get the same general discharge with 
the notation, “SR 600, 220”, applies, as he would have done prior to 
Friday, or will this change in policy apply to him, as well ? 

Mr. Spracue. I certainly think the character of his discharge would 
be based upon full consideration of the service which he has performed. 

Mr. Hocker. You say both? 

Mr. Spracue. I say will be predicated in large part upon the service 
which he has performed. 
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Mr. Hocker. Is it to be predicated in small part upon his refusal 
to fill out form DD-98! Now, under the new regulations you would 
not predicate the type of his discharge on that! 

Mr. Spracue. No, sir, you would not. 

Mr. Hocker. But prior to Friday, you would have! 

Mr. Spracue. That is correct. 

Mr. Hocker. What about all the boys who are in service now, who 
went in under the old procedure and will go out presumably under 
the new procedure? What is going to happen to them? Ts their 
discharge, in other words, to be based upon the character of their 
service, or is it to be based upon their preservice activities or their 
relying upon their constitutional right with regard to preservice 
activities ¢ 

Mr. Spracue. I think I can say that the Department of Defense wil! 
address itself to that problem in the light of the new directive. 

Mr. Hocker. That has not been decided yet? 

Mr. SpracuE. No, sir. 

Mr. Hocker. How about the fellows who have completed their serv- 
ice and have actually been given discharges? We had two young 
men here on Friday who were charged essentially with belonging to 
the Independent Socialist League. That was essentially the only 
charge against either of them. That was an organization on the 
Attorney General’s list, and I understand they are now in the process 
of having a hearing before the Attorney General to determine whether 
it is properly there. One was given an undesirable discharge and it 
was later modified to make it a general discharge under security con- 
ditions, and the other was given a genera] discharge. 

Now, there must be many other cases like those. 

Are those men entitled now in the light of the changed regula- 
tions—oh, by the way, both of them, I guess, had very commendatory 
records and were told the character of their service was excellent and 
had letters from their commanding officers saying that they had 
served well. 

Now, are those two fellows to have the benefit of this changed 
policy, or are they not? 

Mr. Spracue. I cannot answer that correctly, sir, because they 
have already been separated from the service. However, I under- 
stand that they do have the right to request the Discharge Review 
Board to review their case. I would presume that if they did so—— 

Mr. Hocker. The president of the Discharge Review Board this 
morning told us he would implement whatever policy the Department 
of Defense told him to implement. He did not know what the policy 
would be. So therefore we cannot be satisfied with your suggestion 
that it will be up to the Army Loyalty Review Board. 

Mr. Spracue. I was going to finish by saying that their considera- 
tion of the case would take into consideration the changed policy. I 
would think. I cannot answer directly your question, you know, as 
to what the policy will be, definitely. I just do not know. 

Mr. Hocker. That is again a matter that the Department has not 
yet decided upon ? 

Mr. Spracue. Yes, sir. 

Mr. Hocker. Mr. Sprague, one other question along this line: Do 
I understand that it has not yet been determined by the Defense 
Department what the effect of this changed policy will be upon either 
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persons who completed their term and were given a less-than-honor- 
able discharge for preservice activities, or 1 people who did not 
complete their full. term and were given less-than-honorable dis- 
charges ? 

Mr. Spracur. That is correct. 

Mr. Hocker. Can we anticipate—— 

Mr. Srracue. You can anticipate, sir, that the matter will be given 
the fullest, early consideration by the Department of Defense, in the 
interests of fairness. 

Mr. Hocker. Good. 

Now, Judge Jackson, might I ask you a couple of questions about 
the Department of Defense directive, the constitutionality of which 
you referred to a few minutes ago. 

Public Law 733 applies only to civilian employees; does it not, 
Judge ? 

Mr. Jackson. Yes, sir. 

Mr. Hocker. And the Executive Order 10450 applies only to civilian 
employees; does it not? 

Mr. Jackson. That is correct. 

Mr. Hocker. And Department of Defense directive 5210.9, which 
sets up a substantially similar program, is not based upon either the 
statute or the Executive order referred to; is it? 

Mr. Jackson. Not based upon it. Of course the criteria in 10450 
are most identical to those adopted in 5210.9. I take it you mean 
legally based on it; is that correct ? 

Mr. Hocker. That is right, based upon the point of view of whether 
it is in accordance with either the constitution or the law. It is not 
legally founded upon it. We will put it that way. 

Mr. Jackson. 10450, to that extent is not founded upon it. 

Mr. Hocker. It is not included in or founded upon Public Law 733 ; 
is it? 

Mr. Jackson. No. It has no legal reference to 733, which, as I 
understand, is exclusively civilians. 

Mr. Hocxer. There is no statutory authority for this directive; is 
there? Did the Congress give the Department of Defense or any of 
the services the right to set up a loyalty-security program, by an 
express statute ? 

r. Jackson. “Express” referring to a loyalty-security program 
in so many words, no. 

Mr. Hocker. And as I understand it, notwithstanding the fact 
that this program was not legally based upon the program set forth 
in 10450, when it was drawn up you used Executive Order 10450 as 
a model; did you? 

Mr. Jackson. When 5210.9 was drawn up ? 

Mr. Hocker. Yes. 

Mr. Jackson. Of course, 5210.9 was only a stage in the development 
of our security program which for several years had criteria which 
were quite similar to that evinced in 10450, and in the prior Executive 
order which did include the military. 

Mr. Hocker. I was wondering inte criterion (j), and (k) came 


from, or (j), (k), and (1) came from. There is no analogy to those 
three criteria in 10450, that I can find. Those involved guilt by asso- 
ciation with persons, rather than guilt by association with organiza- 
tions. 
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Senator Henninos. All three of them? 

Mr. Hocker. Yes, sir, all three of them. 

Mr. Jackson. Are you referring to C-1, (j), and (k), or I (j) and 
(k)? 

Mr. Hocker. C—this is “Standards and Criteria.” That is the 
section of the regulation. 

“C” speaks of application of the criteria, and the criteria that I am 
concerned with are designated as (}), (k), and (1), and each of them 
refers to what we might call “guilt by association with individuals.” 
I find nothing in 10450 that refers to using the criterion of guilt by 
association with individuals. I wondered how that got in there. 

Mr. Jackson. As I see it, nowhere is there in the directive a chara 
terization of guilt by association. There are these criteria that you 
refer to as being what the directive says are one of the bases for initi- 
ating an investigation with a view toward determining whether or 
not a person may or may not be a security risk. 

It is true as far as I know, these specific ones are not in 10450. I 
think that is correct. 

Mr. Hooker. Here is what I am coming to: Executive Order 10450, 
which you said was the model, if I understood you, for the preparation 
of these criteria, reads as follows—for this one criterion, it refers to: 


Membership in or affiliation or sympathetic association with any foreign or 
domestic organization, association, movement, group or combination of persons— 
and so forth. 

In other words, you must have a combination of people who are 
totalitarian, Fascist, Communist, and so forth. 

Whereas in the military regulation, it is a criterion whereby to 


determine whether to investigate loyalty charges— 


as to whether a man has a sympathetic association with “a member” or “mem- 
bers” of such an organization, or currently is maintaining a close continuing 
association with a person who is engaged in activities, close and continuing 
association of the type referred to in (k) above, even though later separated by 
a distance— 

and so forth. 

I wondered what the origin of those criteria was. Where did you 
get them? 

Mr. Jackson. Specifically, I cannot answer that. It is my impres- 
sion that those criteria which are thus spelled out in more detailed 
association were in the previous directives of the Department of De- 
fense. I can only say that is my impression because I am not certain. 
But the 5210.9 was not an original, military security program. It was 
a revision and consolidation of existing programs. 

Mr. Hocker. Well, according to the joint agreement of October 26, 
1948, subject “Disposition of commissioned and enlisted personnel in 
the Armed Forces of doubtful loyalty”—do you have that one there / 
Those are the ones that you are talking about? You thought it came 
from them ? 

Mr. Jackson. I am talking about the ones in existence at the time 
5210.9 was revised. 

Mr. Hooxer. Well, I have copies from February 19, 1951, Novem- 
ber 15, 1949, and the 26th of October 1948. These are the directives 
referred to in this modified amendment which Mr. Sprague’s office 
gave us on Friday, showing the new changes. “Joint Agreement of 
the Secretaries of the Armed Forces, Subject, Disposition of commis- 
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sioned and enlisted personnel of the Armed Forces of doubtful loy- 
alty,” dated October 26, 1948, and the subsequent policy, dated Novem- 
ber 15, 1949, and February 19, 1951. I have these three here and I 
do not find any such provision in them. — 

Mr. Jackson. They did not come from 10450 and I assumed that is 
where they came from. 

I was stating an honest impression. 

Mr. Hocker. I am certain you were, Judge. You may look at them 
if you like to. 

he reason I was interested in these is that they go farther than 
the Executive Order 10450, which limits it to association with groups— 
in the old sense, so to speak, of the common-law conspiracy—and the 
Defense Department now has a provision in there which initiates such 
action because of association with individuals. 

I wondered if it was not that point, what you might call guilt by 
association with individuals, which gave rise to the problems which 
the Navy had to face in the Landy case. The guilt by association 
and kinship problems all arise because of the three criteria we have 
referred to here, do they not, (j), (k), and (1) ? 

Mr. Jackson. The basis, as I understand it, or one of the criteria 
for the action in those cases, was the criteria referred to. As far as 
I know, that is an accurate statement, yes. 

Mr. Hocker. If the President by his Executive order setting up 
the program for civilian employees, felt that it was not necessary, in 
the setting forth of the criteria, to challenge a person because of asso- 
ciation with individuals, and if the Secretary of Defense without 
specific statutory authority and without authority derived from a 
similar Executive order, set up a program which was modeled after 
that which the President set up in his Executive order, I wondered 
why it was felt by the Department of Defense that it was necessary 
to go so much farther and include this type of association with in- 
dividuals, whereas the Executive order only condemns association 
with groups which were Fascist or subversive ? 

Mr. Jackson. I couldn’t give you the factual and historical basis 
for it. I can only say that legally it seems to me that the 10450, as 
I recall it—I do not have it before me—gave these as criteria, but 
not limited to these, and where the refinements of these sections actu- 
ally come from, I factually do not know. We had a service committee 
work on this and I would be glad to try to find out specifically the 
origin of those. 

Mr. Hocker. I wonder if Mr. Sprague would know. 

Mr. Spracur. I do not know but I think Mr. Fenton was going to 
address himself to this whole problem in connection with the three 
programs when he testified for you. 

Senator Hennines. What are Mr. Fenton’s responsibilities? 

Mr. Spracue. Mr. Fenton is the Director of Office of Personnel 
Security and Director of Industrial Security programs. 

Senator Hennrinos. He is in charge of this whole business, then? 

Mr. Spracur. Yes, sir. 

Senator Henninos. There is one thing I wanted to ask you, Mr. 
Sprague. You said that you assumed there would be further con- 
sideration by the Department of the policy as it may revert to those 
cases of men who are presently in the service, or who are about to 
be discharged from the service under the old policy. When do you 
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think that you might arrive at the determination which will be 
reached, as you put it, as I recall, “in fairness.” To arrive at a con- 
sideration and determination of all of the facts, in fairness to these 
men. When would you expect that determination “in fairness” to 
be made? 

Mr. Spracue. I am charged with the general responsibility of gen- 
eral surveillance of these programs by directive, signed by Mr. Wilson, 
and I will address myself to this immediately. 

Senator Hennincs. Will you be good enough to advise the com- 
mittee of that determination as soon as it is reached ¢ 

Mr. Spracue. Yes, sir. 

Senator Hennines. Approximately when do you expect we might 
hear from you about that? 

Mr. Spracue. Well, I would say in the reasonably near future. 

Senator HennincGs. Do you mean a day or a week or longer than a 
week ¢ 

Mr. Spracue. I would say a week or two. 

Senator Henninos. A week or two? 

Mr. Sprague. Yes, sir. 

Senator Henninos. If you will be good enough within that period 
of time, the next 2 weeks, to advise us of that conclusion we will be 
very happy to include it in the record. 

Mr. Spracue. I will be glad to do that. 

Mr. Hocker. There is one other question I wanted to ask Judge 
Jackson before you leave, Judge. 

Inasmuch as the Department of Defense program in all of the three 


services is not based upon Public Law 733 and is not based upon the 


Executive Order 10450, I take it that the Department of Defense could 
set up whatever procedural safeguards it wanted to, whether they 
are authorized in 10450 or not, could they not? 

Mr. Jackson. Procedural safeguards? 

Mr. Hocker. Yes, for the determination 

Mr. Jackson. They could set up any proper procedural safeguards 
consonant with the rights of the Sudividuele and within the existing 
law; yes, sir. 

Mr. Hocker. That is right. In other words, you could afford the 
person in charge with the opportunity to have counsel of his own 
choosing—and you do, do you not? 

Mr. Jackson. Yes. 

Mr. Hocker. And you could afford him the right to confront the 
witnesses against him, couldn’t you ? 

Mr. Jackson. Unless that was inimical to security. 

Mr. Hocker. Well, I mean the Defense Department, not operating 
under the Executive order, could change its directives so that the 
loyalty boards would not consider any information except. informa- 
tion as to which the person involved had the right to confront and to 
cross examine. 

Mr. Jackson. Theoretically, they could; yes, sir. 

Senator Hennines. What do we mean by theoretically? Could 
they actually and practically, or is it only theoretical ? 

Mr. Jackson. I would think from a practical standpoint it would 
be extremely hazardous to exclude entirely the consideration of any 
data where there was not privilege of confrontation granted, from 
the standpoint of the security program. 
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Senator Henninoas. Are there any further questions? 

Mr. Hocker. No further questions. We appreciate very much, Mr. 
Sprague and Judge Jackson, your coming down here. 

Unless you have something further to say, you may step down. 

Mr. Spracue. May I suggest, sir, that Mr. Pratt, Assistant Secre- 
tary for Manpower and Personnel of the Navy, has a hearing tomor- 
row before the Armed Services Committee. Would it be possible for 
you to put him on before the afternoon is over ¢ 

Mr. Hocker. I am sure we could. 

Mr. Spracvue. For your information, in interpreting the Senator’s 
letter, we suggested to them that they obtain figures of a specific 
nature and those figures are available through them. 

Mr. Hocker. Very well, we will ask Mr. Pratt that. 

I take it, generally speaking, the draftees are for the most part in 
the Army, are they not, rather than in the Navy or the Air Force? 

Mr. Sprague. That is correct. 

Senator Hennines. Mr. Sprague, I want to thank you and Judge 
Jackson on behalf of the committee for having come here today to 
testify in these proceedings. 

Mr. Spracur. Thank you, sir. 

Senator Hennines. We appreciate your coming. 

The committee will take a 10-minute recess. 

(A short recess was taken.) 

(Subsequently the following letters were received from Mr. Jackson 
and Mr. Sprague, for insertion in the record :) 

NOVEMBER 22, 1955. 
Mr. Lon Hocker, : 
Room 315, SEC Building, 
131 Indiana Avenue NW., Washington, D. OC. 

Dear Mr. Hocker: Attached are copies of the pertinent statutes which author- 
ize separation of military personnel to which I referred in my testimony yester- 
day. There is also attached a copy of the constitutional references. 

If there is further data along this line or other information which I can 


secure for you or the committee, please do not hesitate to request it. 
Sincerely yours, 


STEPHEN S. JACKSON, 
Assistant General Counsel (Manpower and Personnel). 


Sraturory AUTHORITY 
TITLE 10 UNITED STATES CODE 


§ 484a: Original appointments to be probationary. 


The Secretary of the Army, under such regulations as he may prescribe, may 
hereafter revoke the commission of any officer on the active list, initially com- 
missioned after the date of this section, who, at the date of said revocation, has 
had less than three years of continuous service as a commissioned officer of the 
Army, and each officer whose commission is so revoked shall be discharged from 
the Army: Provided, That until July 1, 1942, the marriage of an officer shall not 
be a cause for revocation of commission but that after that date, under regula- 
tions issued pursuant to the authority contained in this section, marriage may 
be a cause for revocation of commission only in the event that the officer marries 
within one year subsequent to the date of his original commission. (June 38, 
1916, ch. 134, § 23, 39 Stat. 181; June 4, 1920, ch. 227, subch. I, § 23, 41 Stat. 771; 
July 25, 1939, ch. 338, 53 Stat. 1074; July 26, 1947, ch. 3438, title II, § 205 (a), 61 
Stat. 501.) 

TITLE 34 UNITED STATES CODE 


§ 405a : Revocation of commission of officers with less than three years service. 
The Secretary of the Navy, under such regulations as he may prescribe, may 

revoke the commission of any officer of the Regular Navy or the Regular Marine 

Corps who at the date of revocation has had less than three years of continuous 





SECURITY AND CONSTITUTIONAL RIGHTS 493 


service as a commissioned officer, and each officer whose commission is so revoked 

shall be discharged from the service without advance pay or allowances. (Aug. 

13, 1946, ch. 962, § 12, 60 Stat. 1061; Aug. 7, 1947, ch. 512. title IV, § 425, 61 Stat 

880.) . 
TITLE 10 UNITED STATES CODE 


§ 580: Removal of officers from active list of Regular Army or Regular Air Force. 


Notwithstanding any other provision of law, the Secretary of the Army and 
the Secretary of the Air Force, for their respective services, are authorized. for 
such causes as each may deem satisfactory, to remove any commissioned officer 
from the active list of the Regular Army or the Regular Air Force. as the case 
may be, in the manner hereinafter prescribed. (June 29, 1948, ch. 708, title I 
$101, 62 Stat. 1081.) 


TITLE 10 UNITED STATES CODE 
§ 652(a): Rules governing discharges. 

No enlisted person, lawfully inducted into the military service of the United 
States, shall be discharged from said service without a certificate of discharge, 
and no enlisted person shall be discharged from said service before his term of 
service has expired, except in the manner prescribed by the Secretary of the 
Department of the Army, or by sentence of a general or special court-martial. 
(June 4, 1920, ch. 227, subch. II, § 1, 41 Stat. 809; July 26, 1947, ch. 343, title II, 
§ 205 (a), 61 Stat. 501; June 24, 1948, ch. 625, title II, § 239, 62 Stat. 642; May 5, 
1950, ch. 169, § 6 (b), 64 Stat. 145.) 


ABMED FORCES RESERVE ACT OF 1952 (66 STAT. 495, PUBLIC LAW 476, 82D CONG.) 


Sec. 249. (a) An officer of the Reserve components who has completed three 
years of commissioned service shall not be involuntarily discharged or separated 
except pursuant to the approved recommendation of a board of officers convened 
by competent authority or the approved sentence of a court-martial: Provided, 
That this subsection shall not apply to separation effected under subsection (b) 
of this section or section 231 of this Act. 

(b) The President or the appropriate Secretary may drop from the rolls any 
member of the reserve components who has been absent without authority from 
his place of duty for a period of thrée months or more, or who, having been found 
guilty by the civil authorities of any offense, is finally sentenced to confinement 
in a Federal or State penitentiary or correctional institution. 

(c) A member of a reserve component discharged or separated for cause other 
than as specified in subsection (b) of this section shall be given a discharge 
under honorable conditions unless— 

(1) a discharge under conditions other than honorable is effected pursu- 
ant to the approval sentence of a court-martial or the approved findings of 
a board of officers convened by competent authority, or 

(2) the member consents to a discharge under conditions other than 
honorable with waiver of court-martial or board proceedings. 


TITLE 5, UNITED STATES CODE 


§ 22: Departmental regulations. 


The head of each department is authorized to prescribe regulations, not in- 
consistent with law, for the government of his department, the conduct of its 
officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining 
to it. (R. S. § 161.) 

DERIVATION 

Acts July 27, 1789, ch. 4, 1 Stat. 28; ae 7, 1789, ch. 7, 1 Stat. 49; Sept. 2, 1789, 

ch. 12, 1 Stat. 65; Sept. 15, 1789, ch. 14, 1 Stat. 68; Apr. 30, 1798, ch. 35, 1 Stat. 553; 


Mar. 8, 1849, ch. 108, 9 Stat. 395; June 22, 1870, ch. 150, § 8, 16 Stat. 163, June 8, 1872, 
ch. 335, 17 Stat. 283. 


CONSTITUTIONAL AUTHORITY 
ARTICLE 1 
* * 


70836—56——32 
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Section 8. To make Rules for the Government and Regulation of the land 
and Naval Forces ; 
* * * , 7” * o ° 
To provide for organizing, arming, and disciplining, the Militia, and for gov- 
erning such Part of them as may be employed in the Service of the United States, 
reserving to the States respectively, the Appointment of the Officers, and the 
Authority of training the Militia according to the discipline prescribed by 
Congress ; 
cm * > - 2 - * 


ARTICLE 2 


Section 2. The President shall be Commander in Chief of the Army and Navy 
of the United States, and of the Militia of the several States, when called into 
the actual Service of the United States ; 

: ” a“ o 7 * s 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 


Washington 25, D. C., January 18, 1956. 
Hon, THomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate, 
Washington, D. C. 


DeaR SENATOR HENNINGS: You will recall that during my testimony before 
the Subcommittee on Constitutional Rights on November 21, 1955, I offered to 
furnish certain information regarding current policies of the Department of 
Defense governing the military personnel security program. 

As you know, on November 16, 1955, Department of Defense Directive No. 
5210.9 was amended in two essential respects: 

(1) Selective service registrants who refuse to accomplish satisfactorily the 
loyalty certificate (DD form 98) in its entirety or who disclose significant de- 
rogatory information on this form will no longer be inducted and then investi- 
gated, as in the past. Instead they will be investigated prior to induction and 
will not be accepted if the investigation reveals that induction would be incon- 
sistent with the interests of national security. 

(2) In any case where the approved findings and opinions of boards of ofhcers 
indicate that the interests of national security preclude the continued service 
of a member of the Armed Forces, the character of the service performed shall 
be considered as a factor, in addition to the substantiated derogatory informa- 
tion, when determining the character of separation to be awarded. 

The revised policy of the Department of Defense as set forth in the amended 
directive outlined above has been further clarified by a memorandum of instruc- 
tions to the Secretaries of the military departments executed by the Secretary 
of Defense on January 11, 1956, a copy of which is enclosed for your informa- 
tion. I believe that the enclosure is self-explanatory and that, together with 
the directive referred to above, it expresses the policy of the Department of 
Defense with respect to individuals inducted after November 16, 1955. 

It might be constructive to make one further comment on this subject. In 
cases where investigations of prospective inductees are required under the new 
policy, initial determinations regarding induction will be made by the appro- 
priate regional commander. If a favorable determination is made at this stage, 
the individual will be inducted. On the other hand, where rejection is recom- 
mended at the regional level the matter will be forwarded to the appropriate 
officials in Washington for final decision. 

In view of the above, I am now in a position to furnish the specific information 
requested by the subcommittee concerning the policy of the Department of De- 
fense with respect to the following categories of inductees: 

(1) Those who received a general discharge (under honorable conditions) or 
an undesirable discharge between November 10, 1948, and November 16, 1955, on 
the basis of former policies ; 

(2) Those who were inducted prior to November 16, 1955, on the basis of former 
policies, and who have not yet received a final discharge. 

The Department of the Army proposes to review cases falling within the first 
category in order to determine whether a change in the type of discharge may be 
warranted, With regard to men included in the second category, the type of 
separation will be determined under the current Department of Defense policy 
regarding inductees. In other words, individuals who complete their term of 
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active duty will be awarded separations based on the character of their service, 
while persons discharged prior to the termination of their tour of active duty will 
receive a separation based on the character of their service as well as relevant 
substantiated derogatory information. 

To the best of my knowledge, no inductees have received discharges for 
security reasons since November 16, 1955. Of course, all men who have com- 
pleted their terms of service during the interim have been separated. In any 
case involving security matters, however, determination of the character of sepa- 
ration has been held in abeyance pending formulation of final Department of 
Defense policy. These determinations will now be made in accordance with the 
criteria set forth above. 

Sincerely yours, 
MANSFIELD D. SPRAGUE. 


JANUARY 11, 1956. 
Memorandum for The Secretary of the Army. 
The Secretary of the Navy. 
The Secretary of the Air Force. 


Subject: Interpretation of November 16, 1955, revision of Department of Defense 
Directive 5210.9. 


It is my intention that the November 16, 1955, revision of Department of De- 
fense Directive 5210.9 should be interpreted by the military departments to pro- 
vide that any registrant for induction who is accepted into the service after com- 
pletion of the thorough investigation required by paragraph VIII B 2 or 3 of the 
directive (as revised) shall, after completion of his term of service, be awarded 
a separation predicated on the character of service rendered. “Character of 
service” should be interpreted to include those factors normally taken into ac- 
count in determining the character of separation where no adverse security find- 
ing has been made, as well as any reasonably substantiated derogatory informa- 
tion concerning (a) subversive activities occurring during his period of service, 
and (b) falsification, in connection with security matters, occurring during his 
period of service or pertaining to his entry into the service. 

The character of separation shall not take into account any limitations on 
performance of duty imposed for security reasons. 

(Signed) C. E. Wrison. 

Senator Henninos. The subcommittee will please be in order. 

Will yon éall your next witness, Mr. Hocker ? 
Mr. Hocker. Mr. Smith, will you please come forward and be 
sworn ? 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Sairn. I do. 

Mr. Hocker. Will you kindly give us your name, Mr. Smith. 


Mr. Smiru. David S. Smith. 


TESTIMONY OF DAVID S. SMITH, ASSISTANT SECRETARY OF THE 
AIR FORCE 


Mr. Hocker. You are the Assistant Secretary of the Air Force? 

Mr. Smiru. Yes. 

Mr. Hocker. As such, do you have charge of all problems involving 
the security program 

Mr. Situ. I do. 

Mr. Hocker. I was going to ask you some questions, the nature of 
which we outlined in our letter to Secretary Wilson, involving among 
other things, statistics which would have to come from the three serv- 
ices. You are familiar with that, are you not ¢ 

Mr. Sairn. Yes, sir; I am. 

Mr. Hocker. Do you have a statement you would like to make? 
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Mr. Sarru. I do have a short statement that I think may answer 
those questions. 

Senator Hennincs. You may proceed, Mr. Smith. 

Mr. Smiru. Mr. Chairman, and members of the committee, the 
Department of the Air Force welcomes this opportunity to discuss 
the question as to whether the rights of free speech and assembly 
granted by the first amendment to the Constitution are being abridged 
xy the administration of the Federal personnel security program 
within the Department of the Air Force. 

Executive Order 10450 recognizes the requirement that all person- 
nel privileged to be employed by the Government shall be reliable 
and trustworthy, of good conduct and unswerving loyalty to the 
United States, and at the same time should receive fair and impartial 
and equitable treatment at the hands of the Government. The Air 
Force in the administration of the personnel security program fully 
recognizes the importance of maintaining this delicate Balance of 
security protection and fair treatment as evidenced by the procedures 
we employ in our civilian program. 

Where an investigation disc oses an employee comes within the pur- 
view of one of the criteria listed in the Executive order, complete 
background investigation is made. The individual is interviewed 
concerning the matters which appear to place him within the purview 
of one or more of these criteria. A headquarters screening board care- 
fully reviews his complete file and in the majority of instances at 
this point the retention of the individual is found to be clearly con- 
sistent with the interests of the national security. 

Where it appears additional consideration is necessary in the na- 
tional interest, the individual is given an opportunity to appear before 
a field hearing board to present affidavits, evidence, and witnesses. 

The hearing board sends its recommendations back to headquarters, 
United States Air Force, together with a complete transcript of the 
record. <A security review board established by the Secretary, made 
up, for the most part, of supergrade officials, reviews the complete 
record and recommends to the Secretary that the individual be re- 
tained or removed. 

We in the Air Force feel that this careful, thorough handling of 
our security cases is the very best evidence which can be introduced 
that the Secretary of the Air Force is fully meeting the responsibili- 
ties imposed upon him under the terms of the Executive Order 10450. 

Air Force Regulation 3562 based on Executive Order 10450 is the 
regulation under which the military security program operates, It 
closely parallels the civilian security program. 

Mr. Hocker. Did you say that was based upon 10450? 

Mr. Smiru. Yes; it is. 

Mr. Hocker. 3562. 

Mr. Smirn. Yes. 

Mr. Hocker. That applies to military personnel ? 

Mr. Soiru. That is the regulation that applies to military person- 
nel, that is correct, sir. 

Mr. Hocker. Excuse me. 

Mr. Smrru. It closely parallels the civilian security program in that 
there is the same preliminary screening, followed by hearing board 
recommendation, review by the Air Force personnel board, and finally 
review and decision by the Secretary of the Air Force. 
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Mr. Cuarrman. I know that you and members of your committee 
are interested in the number of military personnel given other than 
honorable discharges for security reasons, divided into two groups 
as follows: For activities, associations, and utterances prior to service, 
and for activities, associations, and utterances during military service. 

All discharges affected under the military personnel security pro- 
gram during 1954 were reviewed, and we find that no general or unde- 
sirable discharges were given ror activity, associations, or utterances 
entirely prior to entry into the military service. 

Eleven airmen were given general discharges and 3 airmen were 
given undesirable discharges for activities, associations, or utterances 
during service. 

I do want to make clear that where other than honorable dischar ges 
were given to an individual he may well have been involved in activi- 
ties coming within the purview of our military personnel security 
directive, prior to as well as during his period of service. 

The questions you have directed to the Secretary of Defense con- 
cerning the number of persons excluded from induction under one 
section of the Appropriations Act does not apply to the Air Force, 
as individuals are not inducted into the Air Force at this time. Also, 
not having inductees, the Department of the Air Force need not 
address itself to your query concerning the placement of personnel 
in controlled duty, assignments. I believe the information I have 
provided makes clear the Department of the Air Force’s approach on 
those questions of interest to this committee. 

I sincerely hope, however, that in describing our administrative 
procedures, with particular emphasis on the safegu: ards provided the 
employee, I have not failed to indicate our paramount concern in 
safeguarding our national security. 

I ask you gentlemen to bear in mind, as we do, that the national 
security of which we speak, and which must be and is protec ted in this 
program, is nowhere of more crucial significance than in our military 
departments. 

Senator Henninos. Well, we certainly are fully aware of that, too, 
Mr. Smith. 

Have you any questions, ] Mr. Hocker ? 

Mr. Hocker. Yes; 1 or 2, if you please, Mr. Chairman. 

Obviously from the statistics you om given us, the problem at the 
very most is not in any sense a critical one in the Air aes 

I was not clear from what your statement said, Mr. Smith, whether 
there were no cases of general discharge for activities prior to service. 

Mr. SmirnH. That is correct. There were no cases of less than honor- 
able discharge for activities wholly prior to service. 

Mr. Hocxrr. And the other cases you mentioned were for activi- 
ties during the service ? 

Mr. Smitu. That is correct, sir. 

Mr. Hocker. And as you indicated, those particular persons might 
also have had some activities prior to induction ¢ 

Mr. Smiru. That is correct. 

Mr. Hocker. But the basis of the charge, I take it, was for activi- 
ties during service. 

Mr. Smirn. It was a review of everything having to do with the 
individual whose case was under consideration. 
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Mr. Hocker. Well, in these 14 cases, or at least in some of the 14 
cases, were they charged with preservice activities ? 

Mr. Sairu. I have not personally read the files in these cases. I am 
sure you will recall these figures were requested very recently. It was 
quite a job getting them together. I cannot answer that question 
specifically. 

Mr. Hocker. Then, if I understand you correctly, there were no 
cases in which it was based upon preservice activities unaccompanied 
by in-service activities? 

Mr. Smiru. That is correct. E 

Mr. Hocker. But you can’t give us the information at this time as 
to whether some of the cases were based, either in charges or in ulti- 
mate determination, partly upon preservice activities? : 

Mr. Smiru. No; I do not think I can answer that question at this 
time. Certainly there were none where the—well, as I have already 
stated, there were none where it was based entirely on activities prior 
to service. 

Senator Henninos. Were there any, Mr. Smith, based upon activi- 
ties while in service, unaccompanied by activities prior to service, that 
would have resulted in discharge? 

Mr. Smirn. Will you state that again, Mr. Chairman? 

Senator Henninos. All I am trying to ask you is this: 

Were there any cases where activities during the service period, if 
unaccompanied by preservice activity, would have resulted in dis- 
charge? 

Mr. Smiru. I would hesitate to answer that question without re- 
viewing the actual cases, Mr. Chairman. I do not believe I can 
answer that. 

Senator Henninos. Were there cases where, without the implica- 
tion of preservice and in-service activities, there were sufficient 
grounds for discharge ? 

Mr. Smirn. You are asking me for a specific breakdown of cases 
that I haven’t reviewed personally. Therefore, I do not think I could 
answer that question directly. I do not question that some of them 
were in that category. As to an exact number, not having reviewed 
these individual cases, I do not think I should try and produce a 
number. 

Senator Hennrnos. In other. words, if unaccompanied by certain 
activity prior to service, the conduct would not have been of itself 
sufficient to have resulted in discharge. Is that correct? 

Mr. Smiru. As I say, I am sure some would fall in that category. 

Senator Hennines. Do you think you will be able to get that in- 
formation for us? 

Mr. Smiru. Surely. 

‘i a Hennines. We would appreciate it if you would, Mr. 
Smith. 

Mr. Smiru. We will present it to the committee. 

Mr. Hocker. Do you recall the case of Branchovich ? 

Mr. Siru. I recall the case. 

Mr. Hocker. That was a case of preservice activity, wasn’t it? 

Mr. Sir. I recall the case only generally. 

Mr. Hocker. That was a case of what we have been calling here 
guilt by kinship, was it not? 
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Mr. Smrru. There was a question of association, Mr. Hocker, yes. 

Mr. Hocker. It was a decision reversed by the Secretary, himself, 
was it not? 

Mr. Smirn. I wouldn’t say reversed. The Secretary of the Air 
Force made a determination that it was not necessary to separate him. 
He was an Inactive Reserve. There was no question of reversal 
since no finding was made. The Secretary of the Air Force made 
the determination that his separation was not required under our se- 
curity program. 

Mr. Hocker. Are the statistics you have given us a result of a 
policy adopted by the Air Force not to bring charges against an 
airman because of a preservice activity, or is it just happenstance 
that that is the way it came out? 

Mr. Smiru. I think it just happens that that is what the result has 
been. In arriving at a determination, we take into consideration all 
the factors that might bear on a specific case. I think the results 
speak for themselves. 

Mr. Hocker. I think so, and, of course, we all recognize that you 
do not have draftees coming into the Air Force at the present time, 
so the problem is to you not particularly critical, but I was inter- 
ested as to whether there was a policy arising out of the statistics, 
whether there was a policy not to bring charges against an airman 
on account of activities prior to induction. 

Mr. Smiru. No, I don’t believe I can say there is such a policy. 

Mr. Hocker. At least up until last Friday there was no policy in 
the Air Force not to regard a refusal to fill out form DD 98, on 
security grounds, as a basis for bringing the charges against a man 
under the loyalty program, was there 

Mr. Smiru. We would certainly take into consideration such action. 
If I understood your question correctly, I would say the answer is 
“No,” but, of course, we would always take that into consideration. 

Mr. Hocker. In other words, this announcement of the Defense 
Department of last Friday, while it would not result in the different 
handling perhaps of any of the cases which were handled last year, 
still it would change your policy, would it not? 

Mr. Smiru. I believe representatives of the Defense Department 
have addressed themselves quite fully to that question oad. as you 
point out, the policy as stated last Friday, I would say—frankly, 
I have not had an opportunity to study it in detail and I would like 
to reserve answer to that question. 

Mr. Hocker. You are not alone in that, Mr. Smith. We haven’t 
either on the subcommittee staff, for that matter. 

Now, may I ask you a question or two about your criteria under 
your own regulation 3562, I interrupted you in the course of your 
statement where you said your regulations were based upon Execu- 
tive Order 10450. When you say, “Based upon them,” you do not 
mean deriving authority from Executive Order 10450, do you? 

Mr. Smiru. I would say the criteria in that regulation parallels 
the criteria in 10450. 

Mr. Hocker. You meant they are parallel ? 

Mr. Smiru. That is correct, they are parallel. 

Mr. Hocker. The authority for your regulations is in no sense 
derived either from Executive Order 10450 or Public Law 743? 
That is correct ? 
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Mr. Smiru. They parallel. Incidentally, I have a copy of those 
regulations with me and I would be glad to furnish them to the 
committee. 

Mr. Hocker. Well, I have a copy of them, too, and I was about to 
ask you to turn to criteria 10, 11, and 12, section (C) or paragraph 
(C) of section (B). 

“Association with individuals.” 

There is nothing in Executive Order 10450 and the criteria set forth 
in 10450 which refers to association with individuals. 
membership in organizations and so forth. 

I was wondering whether you could throw any light for us on the 
origin of these additional criteria which, again, go farther than the 
President’s Executive order, which you said was used as a model for 
the drafting of your criteria. 

Mr. Sairn. I would be glad to, if the committee prefers to handle 
it that way. It was my understanding from Mr. Shrainid that Mr. 
Fenton, who is the director of the personnel security programs for 
the Defense Department, was going to address himself to this par- 
ticular area, followin his conversations with you last Friday. If 
you prefer to, I would be glad to render—I would suggest, however, 
you might like to wait until Mr. Fenton has covered this for the 
committee. 

Mr. Hocker. I believe you are right about that. We agreed Mr. 
Fenton would have more familiarity with that than any of the Assist- 
ant Secretaries of the various forces themselves. 

You do not, as I understand it, have any particular information 
about that ? 

Mr. Smiru. I believe it might be more orderly if Mr. Fenton covers 
it for all three of the services. 

Mr. Hocker. I have no further questions. 


Senator Henninos. Thank you very much, Mr. Smith, for coming 
here today. 
Mr. Sorrn. It has been a pleasure to appear before you. 


(Subsequently, the following letter was received from Mr. Smith, 
for inclusion in the record.) 


It is only 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE ASSISTANT SECRETARY, 
Washington, D. C., January 7, 1956. 
Hon. THomaAs ©, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


DreAr Mr. CHAIRMAN: When I appeared before your committee on November 
21, 1955, you requested additional information concerning the 14 airmen dis- 
charged under the Air Force security regulation during 1954 who received less 
than an honorable discharge. 

I have had the files of these 14 cases reviewed and find that in two cases activi- 
ties, associations, and/or utterances by the individuals were entirely service 
related. In the other 12 cases activities, associations, and/or utterances occurred 
prior to, as well as during, the period of military service. 

I trust the foregoing will supply you with the information you have requested. 
If any further information is needed, please advise me. Incidentally, I am very 
happy to have had the opportunity of appearing before your committee. 

Sincerely, 
Davin 8S. SMITH, 
Assistant Secretary of the Air Force. 


Senator Henninos. Mr. Pratt, would you come up and be sworn? 
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Do you solemnly swear that the testimony you are about to give in 
these hearings will be the truth, the whole truth and nothing but the 
truth, so help you God ¢ 

Mr. Pratr. I do. 


TESTIMONY OF ALBERT PRATT, ASSISTANT SECRETARY OF THE 
NAVY FOR PERSONNEL AND RESERVE FORCES 


Mr. Hocker. Will you state your name, Mr. Pratt? 

Mr. Pratr. My name is Albert Pratt. I am Assistant Secretary of 
the Navy for Personnel and Reserve Forces. 

Mr. Hocker. Have you charge of the administration of the security 
programs in the Navy ? | 

Mr. Pratt. That is correct, sir, for military and civilians. 

Mr. Hocker. Did you prepare a statement like that of Mr. Smith? 

Mr. Prarr. No, sir, I did not. I can give you the statistics which 
I understand you want, very quickly. 

Mr. Hocker. If you please, sir. I am interested, as you know, in 
the number of persons given other than honorable discharges during 
the fiscal year 1955 on account of activities, associations, or utterances 
prior to service, and those involving activities, associations, and 
utterances during service. 

Mr. Prarr. I am informed that we had none who were given other 
than the highest form of discharge for activities prior to service, 
That excludes, however, two officers against whom I understand 
charges were about to be brought and who resigned and accepted 
voluntarily other than honorable discharges. 

Mr. Hocker. In the case of those two officers, did that involve 


utterances prior to service or activities prior to service or during 
service ? 

Mr. Pratt. So I am told, sir. 

Mr. Hocker. Prior to service? 

Mr. Prarr. Correct. 

Mr. Hocker. How about those during service, Mr. Pratt? 


Mr. Prarr. That would be a total o 
officers referred to above. 

Mr. Hocker. Those 44 were discharged as security ricks, were they ¢ 

Mr. Prarr. Well, they were given discharges lower than a fully 
honorable discharge and security considerations came into each one 
of those cases. I would not like to be pinned down to say that that 
was the sole reason for their discharge. 

Mr. Hocker. All right, I think that is a fair comment. 

Now, in those 44 cases where there was a security charge against 
them, and they ultimately were given less than honorable discharges, 
was any notation on their certificate indicating the fact that there 
had been a charge against them based upon security considerations ? 

Mr. Pratt. I believe not, sir. I sign a good many discharge certifi- 
cates and there is no space on our Se ae certificate to indicate 
other than the man was discharged. 

Mr. Hocker. There is no notation, “SR 600,220-1 applies,” in the 
case of the Navy ? 

Mr, Pratr., Not to the best of my knowledge, sir. 


44, not including the two 
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Mr. Hocker. Can you tell us the number of persons who have been 
rejected in the Navy during the past year, for security reasons? I 
mean refused by the Navy? 

Mr. Prarr. No, I cannot, sir. I did not know you were interested 
in that. 

Mr. Hocker. Did you have a copy of the Senator’s letter to Secre- 
tary Wilson? The ——s that I am referring to is on the second 
page of the letters. Itis in Roman II: 

The number of persons excluded from inductions into the Armed Forces 
under 

Mr. Pratt. I beg your pardon, sir. We have had none who were 
excluded from induction under that, since we were not taking any 
inductees. 

Mr. Hocker. I take it also that there have been—except for these 
44—-there have been none on controlled duty status in the Navy during 
this fiscal year 1954? 

Mr. Prarr. That is correct. 

Mr. Hocker. Mr. Pratt, can you tell us what is the difference in 
consideration of the application of the regulations in the case of 
Eugene Landy and the case of Joseph Sumners? I take it since both 
of those cases have been discussed publicly, you are not precluded for 
security reasons from discussing that, and I am only interested in the 
policy and not in the individual cases. As I understand the two 
cases, in the Landy case the young man was ultimately given a com- 
mission, even though his mother had indicated that she had previously 
been a member of the Communist Party; whereas in the case of Sum- 
ners, he was not retained in Navy civilian employment, while his 
mother and father had never been Communists but had been members 
of certain organizations which were not even on the Attorney Gen- 
eral’s list. 

Does the change in policy indicated by the decision of the Secre- 
tary in the Landy case indicate that there will be a similar change of 
policy in the case of civilian employees? 

Mr. Pratt. I am not aware of any change in policy, Mr. Hocker. 

Senator Hennines. You are not aware of any change in policy— 
since when, Mr. Hocker? 

Mr. Hocker. Well, I was referring—as I understand it, there was 
a determination in the case of Landy that he would not get a com- 
mission because of the association which he had had with his mother, 
and that the Secretary reversed that determination and ordered that 
the commission be given, and he issued a statement on September 30 
concerning the case in which he said among other things: 

I could not ignore one of the fundamental principles upon which our Ameri- 
can way of life has been based and that is the opportunity of each individual to 
progress and succeed on his own merit. . 

Do you have that in mind ? 

Mr. Prarr. Yes; I do. I think perhaps I can answer your ques- 
tion by quoting another sentence from Secretary Thomas’ statement, 
referring to the Landy case in which he said: 

This is an exceptional case in many respects, and the findings of fact listed by 


the Board are subject to interpretations and judgment in which reasonable 
and fairminded men can disagree. 
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Mr. Hocker. Now, the question that I am concerned with is whether 
in the Landy case the determination by the Secretary indicates a 
policy not to regard association with a parent as necessarily deter- 
minative of eligibility of the applicant for a commission. 

Mr. Prarr. I do not think it has ever been determinative. That is 
one factor to be considered with all other factors. Again, I would like 
to refer you to the controlling phrase in our security instructions, 
which says in effect that you have to make a commonsense evaluation 
of all circumstances. 

Senator Henninos. Do you think that was done in the Landy case ¢ 

Mr. Pratt. Yes, sir. 

Senator Hennrinos. Originally ? 

Mr. Pratr. Well, all I can do, sir, is to repeat what Mr. Thomas 
said, that, given a certain set of facts, they are subject to judgment 
upon which reasonable men can disagree. 

Senator Hennines. Wasn’t the Landy case the case in which the 
young man was denied a commission ‘ 

Mr. Prarr. That is correct. 

Senator Henninos. Why was he denied that commission ? 

Mr. Prarr. Well, we are getting into an area here, sir, where I 
cannot give a simple answer to that question. I am not trying to dodge 
you, Mr, Chairman. 

Senator Henninos. All I know about the Landy case is what I 
read in the newspapers, and I naturally wondered why he had not 
been given a commission originally but thereafter was given a 
commission. 

What were the factors that placed him in a different position after 
he was given the commission or at the time he was given the commis- 
sion, and the time a very short while before that when he was re- 
fused a commission ? 

Mr. Pratrr. Well, Landy asked for a rehearing of his case which 
was granted to him, and some other facts were brought out, of course, 
in the hearing at which he appeared. 

I would like to say, though, if I may, Senator, that after having 
looked at a lot of security cases in the past 9 months, I find that there 
is no pat answer to any security case, that you have to read the whole 
file and really go into it. No brief, even prepared by an expert, is 
really adequate. 

Mr. Hocker. The Navy regulations parallel those of the Defense 
Department and of the Air Force, do they not, and they contain 
under sections 10, 11, and 12, criteria which refer to associations with 
individuals ? 

mx. Pratr. You are talking about military security regulations, 
now ¢ 

Mr. Hocker. Yes. That is 10, 11, and 12, of 7—A. 

Mr. Pratt. I believe those are word for word, except numbers are 
used instead of letters, the same as the Department of Defense 


nee 
fr. Hocker. Those, again, are not based upon Executive Order 
10450 for their authority; are they ? 

Mr. Prartr. No, sir. 

Mr. Hocker. And those criteria do not appear in Executive Order 
10450; do they ? 

Mr. Prarr. I believe not. 
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Mr. Hocker. Was it section 11 or was it section 10 that was involved 
in the Landy case? One of them refers to— 


sympathetic association with a member, or members of an organization referred 
to in (4) above— 


and 11 reads— 


currently maintaining a close and continuing association with a person who was 
engaged in activities or associations of the type referred to in (1) through (8) 
above, 

Mr. Pratr. I would be unable to answer that without having the 
case in front of me. | 

Mr. Hocker. Can you give us the same information with respect to 
the Sumner case? Do you have that in mind? 

Mr. Pratr. You are going now to the civilian personnel instruc- 
tions? 

Mr. Hocker. Yes. 

Mr. Prarr. Those, of course, present a slightly different situation. 

Mr. Hocker. The criteria are the same; are they not? 

Mr. Pratt. They are substantially the same. I have not checked 
them word for word. 

Mr. Hocker. Do you recall which of those criteria were involved in 
the Sumner case? 

Mr. Pratr. No, I do not, sir. 

Mr. Hocker. There is a difference it seems to me, is there not—you 
say this contains an overall caveat and you must read into it common- 
sense judgment. 

Mr. Pratr. That is right, and I think it is very important. 

Mr. Hocker. Yet criterion 11 reads— 


a close continuing association may be considered to exist if the individual lives 
in the same residence as, frequently visits, or frequently communicates with such 


person. 

Now, that is quite different from the sympathetic association charge 
to which Secretary Thomas referred when he reached the ultimate 
conclusion that Landy would get a commission, is it not? 

Mr. Pratt. There is a difference, yes. 

Mr. Hocker. Do you consider that this criterion 11 which I read 
a moment ago, which says— 


a close continuing association may be considered to exist if the individual lives 
in the same residence as, frequently visits, or frequently communicates with 


such person, 
gives discretion to the loyalty board to determine whether they would 
regard such an association as necessarily determinative? 

Mr. Pratr. If I may, Mr. Hocker, we do not have any loyalty 
boards under this program. This is a security program. I think that 
distinction is a very, very important one. You can have a man who 
is a security risk, but is still a fine, loyal, American citizen, and that 
is one of the great misfortunes, I think, that that is not more generally 
understood. 

Senator Hennrinas. I think we understand that. I hope we do. 

— Pratr. Excuse me, Senator. I heard the word “loyalty” used 
there. 

Senator Henninos. I am sure Mr. Hocker misspoke. 

Mr. Hocker. I am glad to be corrected. 
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Senator Hennrnos. He understands the difference between “loy- 
alty” and “security.” 

Mr. Prarr. I do not regard and I do not believe anybody connected 
with the Navy security program regards any one of these criteria as 
a mandatory factor. In fact, I think our instructions say specifically 
to the contrary. It says that certain activities may have significance. 
I think we all recognize that. 

Mr. Hocker. May I ask you one other question? With respect to 
the organizations referred to in criterion 4—and 4 is very close to 
the criterion of Executive Order 10450, is it not f 

Mr. Prarr. This is in the military security directive, now? 

Mr. Hocker. Yes, I am back to the military security regulations. 

Item 4, or criterion 4— 


membership in or affiliation with or association with any foreign organization, 
or combination of persons which is totalitarian, Fascist, Communist or sub 
versive. 

I was asking you, under this provision, do you attempt to deter- 
mine, navywide, what organizations, associations, movements, groups 
or combinations are in fact totalitarian, Fascist, Communist or 
subversive ¢ 

Mr. Prarr. No, sir. 

Mr. Hocker. What organizations are taken, by the boards hear- 
ing security cases, to come within that category ¢ 

‘Mr. Prarr. The organizations appearing on the Attorney General's 
list. They are listed, I believe, on every security form which people 
have to sign, and those, of course, are considered. 

I have occasionally seen reference to organizations cited by the Un- 
American Activities Committee, but in no case that I can remember 
would membership in that organization and nothing else be enough 
to show that a person was a security risk. 

Mr. Hocker. The last sentence in that criterion 4 reads— 

However, it should also be noted that there are many organizations of a highly 
suspect character which have not been officially designated as subversive, and 
the nonappearance of the given organization on the Attorney General's list does 
not necessarily mean that the organization may not be subversive. 

I wondered what procedure the Navy may have for adding to the 
Attorney General’s list other organizations which may be considered 
to be subversive. 

Mr. Prartr. There is no such list of which I am aware, a formal list. 

Mr. Hocker. What does that clause mean, then, in terms of either 
charges or hearing the statement that— 
it should be noted that there are many organizations of a highly suspect charac- 
ter which have not been allocated such a title. 

Mr. Pratr, We are getting into an area that is highly sensitive, 
and I wonld rather not answer that question. 

Mr. Hocker. I wondered what the procedure was by which the 
Navy selects such organizations. 

Mr. Prarr. We do not select any organizations, sir. 

Senator Hennines. In what way, Mr. Pratt, is it sensitive? I 
thought Mr. Hocker used the word “suspect,” did he not ? 

Mr. Pratt. Yes; but as you know, we have various investigative 
processes and some of those disclose information which I obviously 
am not at liberty to give in an open hearing like this. 
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Senator Henninos. I do not think anybody wants youto. I do not 
think that was the question. Mr. Hocker did not want any names 
of organizations. He wanted to know what the Navy did to establish 
the nature of some of these organizations. 

Mr. Hocker. Yes. If the Attorney General’s list is not determina- 
tive, then I assume if I was the officer entrusted with the duties of 
bringing such charges, or if I was a member of the board hearing such 
charges, I would have to have some basis for determining whether 
this or that or the other organization with which the sailor might have 
been associated was or was not subversive. 

I wondered if the Navy had any regulations or any procedure for 
adding to or subtracting from the Attorney General’s list. 

Mr. Prarr. No, sir, we donot. We maintain no list other than that 
of the Attorney General, so far as I know. 

Now, what your Intelligence people may do, I do not know. I can 
conceive of a case where a man might be charged with membership of 
a certain organization and that our Intelligence people might have 
information as to the character of that organization which was quite 
conclusive. 

Senator Hennines. And still it might not be on any police list? 

Mr. Prarr. And still it might not be on any list. For instance, it 
might be the Communist Party of Oshkosh, or Boston, which is not on 
the Attorney General’s list, which is a separate organization. 

Senator Hennines. You hear about it through Naval Intelligence 
and other means available? 

Mr. Pratr. That is right. 

Mr. Hocker. In the case of such organizations that you conceive of, 
like the Communist Party of Oshkosh, or Boston, would there be any 
hearing or opportunity for such an organization to come in and say 
that it was not subversive, or was not devoted to violent overthrow of 
the Government ? 

Mr. Pratt. No, sir. 

Senator Hennrnos. Any further questions? 

Thank you very much for coming, Mr. Pratt, and giving us the 
benefit of your testimony. We appreciate it. 
an committee will stand in recess until tomorrow morning at 

a. mM. 

(Whereupon, at 5:15 p. m., the subcommittee recessed, to reconvene 

at 10 a.m. Tuesday, November 22, 1955.) 
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TUESDAY, NOVEMBER 22, 1955 


Unrrep Strares Senate, 
SUBCOMMITTEE ON ConsTITUTIONAL Riguts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:20 a. m., in room 
318, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man of the subcommittee) presiding. 

Present : Senator Hennings. 

Also present: Lon Hocker, chief hearings counsel. 

Senator Hennines. The committee will please come to order. 

Mr. Hocker, you may call the next witness. 

Mr. Hocker. Is Mr. Milton here? 

Will you please come up and be sworn, Mr. Milton? 

Senator Hennrnes. Do you solemnly swear the testimony you are 
about to give in these hearings will be the truth, the whole truth and 
nothing but the truth, so help you God ¢ 

Mr. Sesto. I do, so help me God. 


TESTIMONY OF HUGH M. MILTON, ASSISTANT SECRETARY OF THE 
ARMY, ACCOMPANIED BY LEWIS E. BERRY, DEPUTY GENERAL 
COUNSEL, DEPARTMENT OF THE ARMY 


Mr. Miuron. Mr. Lew Berry is here from the counsel’s office and I 
am not a lawyer. I would like to have him sit with me. 

Mr. Hocker. Will you please state your name, Mr. Milton? 

Mr. Minton. My name is Hugh M. Milton Il. I am Assistant 
Secretary of the Army, with special responsibility for manpower and 
reserve forces, 

Mr. Hocker. You appear here pursuant to our request of the Sec- 
retary of Defense to give us some detailed information ? 

Mr. Minton. That is right, to help you in any way I possibly can, 
and to seek your guidance. 

Mr. Hocker. Can you give us, Mr. Milton, please, the figures re- 
ferred to in our letter to the Secretary of Defense, respecting the 
number of persons, first, who have been refused by the Army as Com- 
munists, under section 625, Public Law 179? 

Mr. Minton. Yes, sir; I can, and I have a paper to file with you, 
sir, that will attest to the accuracy of these figures. 

In 1955—and that is calendar year 1955—there were 9 who were 
denied induction. 

Mr. Hocker. There were nine? 

Mr. Miron. Yes, sir. 
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Mr. Hocker. The determination in those cases was that they were 
Communists ? 

Mr. Miron. No, sir; I cannot attest directly—may I refer to 
counsel ¢ 

Mr. Hocker. Certainly. 

Mr. Miron. That is right, they were Communists. 

Mr. Hocker. Does that mean that those persons are relieved of all 
responsibility for service in the Armed Forces? 

Mr. Miuron. Unfortunately we can’t induct them and the presump- 
tion is that they will avoid service. 

Mr. Hocker. I know I did not ask you for this, but do you know 
the number of persons who have been denied induction since the 
adoption of that law? I only asked you for the figures in the last 
fiscal year, as I recall. 

Mr. Mitron. That is correct. 

Mr. Hocker. You answered that question by saying they were not. 
I wondered if you happened to have with you the total number of 
persons who have been refused. 

Mr. Miron. I do not, but I will get it for you if I possibly can. 

Mr. Hocker. Thank you very much. 

Now, can you tell me, Mr. Milton, the number of persons who have 
been given less than honorable discharges because of activity, associ- 
ations, or utterances prior to service? 

Mr. Micron. I can, sir, and in giving it to you, I would like to 
say that this is less than the highest type of discharge, which you 
refer to as honorable, so as to keep the record straight. The general 
discharge is given under honorable circumstances. Toa are asking for 
less than the highest, as I interpreted your question, and it is 211 for 
the fiscal year of 1955. 

Mr. Hocker. Can you tell me the number who have been similarly 
discharged with less than the highest discharge for activities, associa- 
tions, or utterances during the service? 

Mr. Mitron. That was included in that figure, sir. 


Mr. Hocker. This includes both activities during service and prior 
to service? 


Mr. Mixron. That is right. 

Mr. Hocker. Can you give me the number who were similarly dis- 
charged for activities and utterances prior to service, only? 

Mr. Miron. Mr. Hocker, in order to get an accurate detail I would 
have to go back to the records center and scrutinize each individual 
case, because some fall in one category, some fall in another, and 
some bridge both. I will get you that breakdown, if I may, in detail, 
but I would have to go back and analyze each particular case. I could 
not get you an accurate figure in the time that was allotted me, sir. 
If you would like it, please, don’t hesitate to say so because I will get 
it for you. 

Mr. Hocker. I think we would very much appreciate having that 
figure, Mr. Milton. 

Mr. Mitron. I will get it for you, sir. 

Mr. Hocker. Our primary concern here is with the military’s con- 
trol over activities widsh take place outside of the period of military 
service. I think we can recognize the right of the Armed Forces in 
connection with their ordinary disciplinary powers to control such 
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activities during service, and our primary concern is with activities 
outside of the service. 

At least we can say, can we, that a substantial number of these 211, 
in the fiscal year 1955, did involve only activities prior to service f 

Mr. Mixon. I think that would be a correct statement; yes, sir. 

Mr. Hocker. Now, has the Department of the Army had an oppor- 
tunity to examine and study the changes in policies which were an- 
nounced by the Department of Defense last Friday, and concerning 
which we had some testimony here yesterday ¢ 

Mr. Miuron. We are familiar, sir, with the change of policy. It is 
undergoing a very detailed study now for the purpose of our issuing 
our directive in consonance therewith, sir. 

Mr. Hocker. You are familiar, no doubt, with the letter of Secre- 
tary Stevens of February 3, 1955, which was read in evidence yes- 
terday ¢ 

Mr. Miuron. Yes, sir. 

Mr. Hocker. Does the Army consider that the policy set forth in 
that letter is now vitiated by the new directive of the Defense De- 
partment of last Friday’ 

Mr. Mitron. In answer to that query, we have to certainly restudy 
the Army’s policy as enunciated under the February 3 letter, in the 
light of this new directive, sir. Unquestionably. 

Mr. Hocker. As I understand your answer, then, there has been no 
determination made by the Army as to whether and in what respects, 
if any, the new policy announced on Friday will alter the policy set 
forth in this Stevens letter of February 3. That has not yet been 
determined ¢ 

Mr. Mirron. That has not yet been determined. 

Mr. Hocker. May I ask you a few questions about how the old pol- 
icy worked—the policy prior to last Friday. 

This letter says: 


It is my considered opinion that any person who limits his usefulness to the 
United States Army by acts or affiliations past or present over which he had 
complete control and whose performance of service would otherwise warrant 
characterization as “honorable” should, except under the most exceptional cir- 
cumstances, upon the expiration of his service, have such service characterized 
as under honorable conditions and if discharged, be given a general discharge. 

That policy was applied in some and perhaps all of the 211 cases 
that you referred to as having been handled in 1955? 

Mr. Miron. I would say the vast majority of them, sir. 

Mr. Hocker. Can you tell me what the Army means by the phrase 

“who limits his usefulness to the United States Army by acts or 
affiliations prior to service”? 

Mr. Minion. By virtue of act or affiliation, that man limited us in 
the utilization of his fullest capacity for the military service. 

Mr. Hocker. How is that, Mr. Milton? 

Mr. Mitron. We have numerous jobs in the Army where we just 
have to safeguard the technical information for the benefit of the 
Nation, and an individual could well have a capacity for being utilized 
in that particular job by reason of his high degree of security. We 
could not put him in there by reason of the cloud which is over him, 
sir. 

Mr. Hocker. I take it that you consider a cloud is over him because 
of these acts and afliliations prior to service ? 

TOS36 


56——33 





510 SECURITY AND CONSTITUTIONAL RIGHTS 


Mr. Miuton. There was something that restricted the full utiliza- 
tion of that man. 

Mr. Hocker. Of course, acts and affiliations prior to service may 
serve as some guide for determining his frame of mind? 

Mr. Mixron. That is correct. 

Mr. Hocker. But, of course, a person could have what you might 
call a subversive frame of mind cidbont having any such acts or affilia- 
tions in his history, could he not? 

Mr. Miron. Will you repeat that, please? 

Mr. Hocker. Yes. 

I say that all of the persons who are subversive are not necessarily 
persons who have had affiliations with organizations which you might 
denominate or one might denominate as “subversive.” Let us say, for 
example, a spy. 

Mr. Miuron. My answer to that would be “Yes.” 

Mr. Hocker. A spy would be less likely, rather than more, to join 
an organization on the Attorney General’s list, would he not ? 

Mr. Miuron. Yes, sir. 

Mr. Hocker. Of course, the Army has the problem of avoiding put- 
ting such persons in sensitive positions just as they would someone 
who has a past history of joining such subversive organization, does 
it not? 

Mr. Mitron. That is right. 

Mr. Hocker. So this is not necessarily the entire answer to security 
within the Armed Forces, is it? 

Mr. Miuron. That is right. 

Mr. Hocker. I take it that the Army has its own intelligence system 
for examining the qualifications of persons in sensitive positions, 
does it not? 

Mr. Miron. Yes, sir. 

Mr. Hocker. I take it that you determine such qualifications partly 
by affiliations with organizations which appear on the Attorney Gen- 
eral’s list, do you not? 

Mr. Miron. That is right. 

Mr. Hocker. Do you consider that membership in any of the or- 
ganizations on the Attorney General’s list is indicative in part of a 
character of the type which would exclude a person from a sensitive 
position ¢ 

Mr. Miuron. It may well raise a question, sir. 

Mr. Hocker. Let us take, for example, the Ku Klux Klan. That 
is on the Attorney General’s list, although it is designated, as one of 
the witnesses said the other day, as a civil-rights organization, b 
which he meant it is an organization put on the Attorney General’s 
list because it deprived people of civil rights. But it is not listed and 
has not been listed as a subversive organization or as one which is 
Communist. 

Now, does the Army consider that membership in the Ku Klux 
Klan would exclude a person from occupying a sensitive position ? 

Mr. Mirron. That is a rather difficult question for me to answer. 
May I inquire of Mr. Berry, here, specifically on that point? 

Mr. Hocker. You may. 

Mr. Miron. I probably ought to go back and get more details on 
this particular question, but the nature of the organization is not the 
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criteria, but it is how the individual is influenced by that organiza- 
tion that is used as the criteria. 

Mr. Hocxer. How in the world would you determine that, Mr. 
Milton ? vie 

Mr. Mitton. Through investigation. ; 

Mr. Hocker. Suppose a man became the grand master of the Ku 
Klux Klan. He would be influenced, I suppose, more than anybody 
else. Would that be considered by the Army as disqualifying him 
from a sensitive position ? 

Mr. Mixron. I would think it would, sir. 

Mr. Hocker. Even though the Ku Klux Klan has never been des- 
ignated on the list as either subversive, or as Communist. 

‘In other words, what I am coming to, Mr. Milton, is: does the Army 
distinguish between the different classes of organizations on the At- 
torney General’s list for the purpose of determining the fitness, or for 
determining the quality of discharge that a soldier might obtain ¢ 

Mr. Mitton. The answer to that is “No,” sir. 

Mr. Hocker. In other words, any organization on the Attorney 
General’s list is regarded as evidence of subversive character ! 

Mr. Mixon. Yes, sir. 

Mr. Hocker. Without regard to the nature of the organization or 
the character given the organization in the original listing on the list 
by the Attorney General ¢ 

Mr. Minton. That is right. 

Mr. Hocker. Now, does the Army confine the organizations which 
are employed for this purpose to the organizations which are listed 
by the Attorney General ? 

Mr. Mitton. Not necessarily, sir. The House Un-American Ac- 
tivities Committee has come up with certain organizations that are 
considered, but within those two, I would say that is all that we do 
consider, 

Mr. Hocker. You take the word of the Attorney General for the 
suber Tnnae of all of the organizations listed by the Attorney Gen- 
eral ? 

Mr. Mitton. We rely upon the Attorney General’s list. 

Mr. Hocker. Do I understand now that you take the word of the 
House Un-American Activities Committee for the subversive char- 
acter of the organizations listed by them ? 

Mr. Minton. Yes. 

Mr. Hocker. The Army makes no independent determination of the 
propriety of the listing of the organizations by the House Un-Amer- 
ican Activities Committee. 

Mr. Mitton. No, sir; we do not go behind those. 

Mr. Hocker. Do you know whether there was any opportunity to 
refute the allegations against those organizations which have been 
listed by the House Wa Sakae Activities Committee ¢ 

Mr. Miron. No, sir; I do not, sir. 

Mr. Hocker. Do you know for that matter whether there has been 
any real opportunity for the determination of the propriety of the 
Attorney General’s list ? 

Mr. Mitton. No, sir. We accept the Attorney General’s list, per se. 

Mr. Hocker. You accept that per se? 

Mr. Minton. Yes. 
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Mr. Hocker. And you accept the House Un-American Activities 
Committee list per se ¢ 

Mr. Minton. Yes, sir. 

Mr. Hocker. Do you also use the so-called California list, the Ten- 
ney committee list in California ? 

Mr. Mitron. No, sir; we do not. 

Mr. Hocker. Do you use any other lists of organizations, member- 
ship in which you regard as evidence of untrustworthiness or author- 
izing less than the highest type of discharge—any other organizations 
than those on the House Un-American Activities list, or the Attorney 
General’s list ? F 

Mr. Mitron. No, sir. We have no other list. 

Mr. Hocker. We had some testimony on Friday, Mr. Milton, that 
one of the organizations with which two soldiers were charged with 
being a member of, on the basis of which they were given less than 
honorable discharges, was the Politics Club of the University of Chi- 
cago. ‘That does not appear on either the Attorney General’s list or 
on the House Un-American Activities Committee list. Was that just 
a mistake by that particular officer, on that particular board? 

Mr. Miron. I think your previous question, as I understood it, 
was any official list or agency of any organization. There are or- 
ganizations outside of those two listings that may be considered. 

Mr. Hocker. Then, perhaps we did not understand each other. 

The Army does consider other organizations, from time to time, as 
being evidence of—membership in which is considered as being evi- 
dence of subversiveness, and a basis for giving less than honorable dis- 
charge; is that so? 

Mr. Minton. Yes, sir. 

Mr. Hocker. Now, can you tell us how those organizations are se- 
lected by the Army for such treatment? 

Mr. Miuron. By evidence that is adduced by previous cases, by 
testimony which we have heard in previous cases, where we feel that 
there may be a leaning to the point where they might endanger the 
national security. That would be in general the way we would arrive 
at an independent organization, sir. 

Mr. Hocker. Do I understand you attempt to determine whether 
there may be a leaning in such an organization, toward policies which 
would endanger the national security ? 

Senator Henninos. Do you mean a leaning in an organization, if I 
may interrupt, Mr. Hocker—do you mean, Mr. Milton, that the organi- 
zation leans in that direction where it might be inimical to the national 
security, or do you mean that the individual might have such a lean- 
ing? Because of the affiliation with an organization and other factors, 
too. 

Mr. Miuton. That the individual might have a leaning. 

Senator Henntnos. So there might be some individuals who are 
affiliated with a given organization of that character who you may 
determine not to have such a predilection or leaning? 

Mr. Miron. That is right. 

Senator Henninos. And there might be other members of that or- 
ganization who, because of other facts, you might consider not to have 
any dangerous predisposition, predilection, or leaning or whatever 
you may want to call it. 

Mr. Minton. Yes; that is right. 
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Senator Hennines. Then, I understand, Mr. Milton, your deter 
mination or judgment is arrived at as a result of an examination of 
the individuals. 

Mr. Mitton. That is correct, sir. 

Senator Hennines. Rather than that of the organization. 

Mr. Mirton. That is correct, sir. 

Senator Hennines. Of those organizations which do not appear on 
the listings of the Attorney General, or the House Un-American Ac 
tivities C ‘ommittee ? 

Mr. Minton. That is correct. 

Senator Hennrinos. Is that correct? 

Mr. Minton. Yes, sir. 

Mr. Hocker. Perhaps I am not clear as to that, Mr. Milton. 

I understood you to say a moment ago that you determined the sub- 
versive character of—that is the wrong word—I do not mean to put 
it in a category, when I use the word “subversive,” only to generally 
identify it. 

I understood you to say you determined the subversive character of 
organizations other than those on the Attorney General's list, or on 
the House Un-American Activities list, from previous testimony in 
other cases, did you not? 

Mr. Miton. We may have cases of where there is an allegation of 
a man belonging to an organization, and in the investigation of that 

case, it might be adduced that. that organization might be teaching 
some doctrine which advocates the overthrow of the Government. 

Our major issue is to find out whether the individual in that organi- 
zation subscribes to that philosophy. The fact that he is there is cer- 
tainly something that we want to investigate. 

A lot of people get into these organizations innocently. 

Mr. Hocker. I understand that, and I am sure the Senator has 
brought that point out. 

Mr. Miron. I think the Senator has expressed my view, sir. 

Mr. Hocker. The question I am trying to determine is how you 
select the organizations on the basis of which you inquire into the 
character of the individual. 

Now, as I understand, you accept the Attorney General's list per se, 
and you also accept the House Un-American Activities list per se. 

Mr. Mixton. Yes, sir. 

Mr. Hocker. The Army makes no investigation of the propriety of 
those listed organizations. 

Then you say there are other organizations and I am not quite clear 
as to how you select those other organizations. I understood you to 
say that it comes from various sources—I guess from your G-2, does it # 

Mr. Marron. It comes from our G-2 and various other sources. 
Mainly the G-2, which is Intelligence. 

Mr. Hocker. We can count the number of organizations on the 
House Un-American Activities list and we can count the number of 
organizations on the Attorney General’s list. Can you give us an 
idea of how many other organizations not on either of those lists 
have been used by the Army for determining the suitability for induc- 
tion of a draftee, or for determining the question of whether he 
shall have an honorable discharge when he leaves the service ? 

Mr. Miuron. I do not have that figure here with me, sir, but | 
think I can get it and I will do so if you request it. 
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Senator Henninos. We would appreciate it if you would, Mr. 
Milton. 

Mr. Hocker. If I understand it, there are three sources of desig- 
nated organizations on the basis of which you determine the eligibility 
of a dra for honorable discharge: the Attorney General’s list, the 
House Un-American Activities list, and this other list which is com- 
piled from information procured primarily from your own G-2. 

Mr. Miuron. Our Enbellineriee ervice, yes, sir. 

Mr. Hocker. Now, may I inquire, please, about this phrase, “who 
limits his usefulness by preservice activities.” 

Do I understand that the Army considers that a person who has 
joined one of these organizations compiled from these three sources— 
or perhaps more than one of such organizations—the Army considers 
has limited his usefulness to the Army? 

Mr. Mirron. Oh, not necessarily so, sir. 

Mr. Hocker. I guess that is right. At least that is a factor? 

Mr. Miuron. That is a factor, yes. 

Mr. Hocxer. What is the criterion by which you determine whether 
he has limited his usefulness? What is the ultimate determination ? 
You say that membership is not necessarily limiting his usefulness. 
What is the ultimate determination which you feel does limit his 
usefulness ? 

Mr. Mixon. I wonder if I may answer that this way—and I am 
going to answer your question, specifically: We have many cases 
where people have belonged to organizations where there was some 
cloud—not over the individual but over the organization—and we 
find that that individual joined it, and then after being in it for just 


a few weeks or a few months, he said “I don’t want to have anything to 
do with it because I do not g° along with their philosophy.” 


Now, those points were all proven in the investigation, and when 
he comes before a board—if he does come before a board, or it may be 
cleared at other echelons—if it is determined that that man has not 
been influenced by any philosophies that are detrimental to this coun- 
try, we take him in and he is perfectly cleared. There is nothing 
derogatory against him. 

Now, if, perchance, it appears that that man is adhering to a philos- 
ophy that advocates the overthrow of the Government, then he will 
either be denied entrance or placed on nonsensitive assignment. 

Mr. Hocker. And given a less than honorable discharge—up until 
last Friday, at least. 

Mr. Mitron. That is right. 

May I again repeat for the sake of the record, when you speak of 
“less than honorable discharge,” I believe you are speaking of less 
= the highest discharge. I believe that is what is in the committee’s 
mind. 

Mr. Hocker. Yes. For that purpose, I have not considered a general 
discharge under honorable conditions to be an honorable discharge. 

Then, I take it that the ultimate consideration that the Army seeks 
to make is whether the individual adheres to a philosophy—to use your 
words—which is detrimental to the country. 

Mr. Miuton. If he is influenced by a philosophy that is detrimental 
to the defense of the country. 

Senator Hennrnes. And how is that determined, Mr. Milton, if I 
may inquire? 
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I am thinking, for example, of the young man who was here Friday, 
Mr. Ross. This man had excellent rating as to character and excellent 
rating as to performance. It developed he belonged to a club out at 
the University of Chicago called the Politics Club. Miller belonged 
to the Politics Club and another from the University of Chicago. 

Excuse me, Mr. Secretary. I remembered the individual witnesses 
very well, but I was not very sure of their names. 

This young man to whom I refer is still in the Army, and he had, 
upon presentation of a statement for signature, inquiring as to whether 
he was a Communist or belonged to any of the organizations listed on 
the form, including those on the Attorney General’s list—as I recall 
his testimony, sir, he said that he was told—he was handed this paper 
and he was told it was voluntary whether he signed it or not. He did 
not sign it and thereafter he was approached, I believe, by a sergeant 
who told him if he was not going to sign it, he ought to put in there 
words to the effect that, “I am not signing this because I am standing 
on my constitutional rights.” That he did. 

In a case like that, how much investigation would be made of a given 
man with respect to certain organizations or certain ideologies that he 
might hold, or certain views, if any? Would the mere fact that he had, 
at the suggestion of either another inductee, or noncommissioned of- 
ficer, or a commissioned officer—in any case, if it had been suggested 
that it was voluntary and that if he did not want to reply to this ques- 
tion that he insert in this form “I stand on my constitutional rights,” 
or words to that effect—would that terminate the matter as far as 
the Army is concerned or would you make a further investigation to 
give him an opportunity to tell you something of his philosophies, as 
you put it, his point of view, to determine the likelihood of his adhering 
to the proposition that every citizen should be loyal to his country and 
defend the Constitution of the United States? 

Mr. Mitton. Senator Hennings, the fact that he wrote in there that 
he was standing upon his constitutional rights merely opens the door 
for an investigation. We go very thoroughly into a case of that na- 
ture. It may be that an investigation turns up nothing. However, 
we realize that an investigation cannot be completed at any one par- 
ticular time. One of our jobs is to—it is not a job, but it often happens 
that subsequent events require a second investigation, all in the in- 
terests of trying to keep the secrecy of some of our highly technical 
defenses. 

But that statement in that form 98—and that is what you refer to, 
the form 98? 

Senator Henninos. Yes. 

Mr. Mivron. That is merely a crack in the door through which we 
go further to investigate that lad. I think that is a specific answer 
to your question. 

Senator Henninos. Exactly, Mr. Secretary, and in such cases as 
that answer may be given—and I take it that you do require that 
that be placed in the form 98—that is the reference to the constitu- 
tional rights as announced for failure to reply to the question—you 
take that as opening the door to your subsequent investigation ? 

Mr. Miron. That is correct; yes, sir. 

Senator Henninos. And in all cases you would make a subsequent 
investigation ? 

Mr. Minton. Indeed we would. Indeed we would; yes, sir. 
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Senator Henninos. You would not assume that the young man who 
just wrote that in there because he was told that if he did not want 
to answer these questions—was told that by somebody else in the 
Army—that that. necessarily makes him subversive, or creates any 
supposition or conclusion that he is subversive ? 

Mr. Miron. Far be it from the Army to ever accept that conclusion. 

Senator Henninos. I am glad of that. 

I think, Mr. Hocker, in that particular case, too, we had the question 
of the nature of his duties, did we not? 

Mr. Hocker. Yes. 

Senator Henninos. And of his discharge before the time of his 
regular period of enlistment, which is contemplated or about to be 
put into effect. Am I right in my recollection of that? 

Mr. Hocker. That is right. 

Senator Hennings. I would appreciate it if that could be developed, 
because here we have a specific case where a man came in and made a 
fine record and his duties were severely restricted and limited. I do 
not know how he impressed counsel or others who heard him testify 
but it seemed to me the boy himself was anything but a subversive, or 
anybody who might even be so affected. He is the one who was put 
in a room with another man by order of the Army and he was later 
charged, among other things, with having associated with the man to 
whose room the Army had assigned him. It was a little ridiculous, 
I think we can all agree. 

I realize that you probably did not have anything to do directly with 
this case, Mr. Milton, but it does come within your purview. 

Mr. Hocker. It might be useful in attempting to bring out what 
the Army’s policy is, to discuss that case briefly, Mr. Milton. I 
realize you probably have no familiarity with it but he is a boy sta- 
tioned at Ford Ord, who refused to fill out his DD form 98. I should 
not say he refused to. He asked whether it was permissible for him 
not to fill it out and he was told he did not have to. In that connec- 
tion—I refer to the form. 

Do you have one with you there, by chance? 

Mr. Mivron. Yes, I do. 

Mr. Hocker. I read there on the reverse side: 

If Federal constitutional privilege against self-incrimination, i. e., the making 
of a statement which will expose you to criminal trial, is claimed about all or 
any part of any conduct, membership, or association in question, you may so 
claim under Remarks below “Federal constitutional privilege is claimed” or 
“Federal constitutional privilege is claimed as to * * *,” describing the specific 
part of any conduct, membership or association about which claim is made. 

Now, I take it from that, that the Army recognizes that a man has 
a constitutional right not to fill out this portion of DD form 98? 

Mr. Mirron. That is right. 

Mr. Hocker. And yet we find that the Army, when it comes time 
to make the charges against a person, lists as one of the charges the 
fact that the man availed himself of this constitutional privilege, 
which you say the Army recognizes. 

Now, has it been the policy in other cases than in the Ross case to 
list as one of the charges against him, when it comes time to deter- 
mine what type of discharge he shall have, the fact that he did what 
the Army authorized—that is, refused to fill out DD form 98? 

Mr. Mixron. That is right, sir. 
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Mr. Hocker. Why is it if you have an investigation, and the only 
as you said to the Senator a moment ago, as I understood you—the 
only significance that the Army attaches to the failure of a man to fill 
out form DD-98, is to trigger an investigation of his loyalty, why 1s 
it, if that is the policy, that you actually charge a person in his letter of 
charges, with having declined to fill out DD form 98 ¢ 

Mr. Miron. As a point that ties into some of the other allegations, 
sir. 

Mr. Hocker. Now, that does not quite answer my question, as I 
understand it. I understand from what you say now that the Army 
concedes the constitutional rights of a person to refuse to fill out form 
DD-98. Is that right? 

Mr. Mixron. That is right. 

Mr. Hocker. If he has such a right, how can you use the exercise of 
that right as an allegation of disloyalty against a man? 

Mr. Miron. Well, let us say, sir—may I use a hypothetical case- 
let us say that a man puts on his form that he claims constitutional 
privileges. The door is open. We investigate, and we find there are 
reasons why he wants to plead that constitutional privilege, in order 
to keep from exposing certain information. Then it would appear 
on the allegations that he took the constitutional privilege : a then 
subsequent investigations proved these other items. 

Mr. Hocker. Yes? 

Mr. Minton. And then the whole case is adjudicated on the entire 
picture. 

Mr. Hocker. You said at the beginning of this testimony that you 
were not a lawyer, Mr. Milton, and I understand that, but you must 
be aware that in every criminal case the jury is instructed that a per- 
son who refuses to testify has a right to do so and the jury may not 
take that into consideration in determining his guilt or innocence. 
You are familiar with that principle; are you not ? 

Mr. Miron. Yes, sir. 

Mr. Hocker. Now, as I understand it, you recognize, or the Depart- 
ment of the Army recognizes that principle in the form itself in 
saying that a man need not fill out form DD- 98, and yet you do 
authorize charges against that man, based upon his refusal to fill out 
form DD-98. 

Senator Henninos. In other words, Mr. Hocker, the fact of his re- 
fusing to execute that portion of the form is a predicate for the charge 
that he did not do so. 

Are we not correct in so stating ? 

Mr. Hocker. Yes. 

To use a hypothetical case, I might refer to the charges made against 
Harley Ross. This is on the letterhead of the Department of the 
Army, Office of the Adjutant General, and it reads: 

1. Derogatory information has been received in this office which reveals 
the following, that— 

(a) On March 1, 1954, you refused to sign Department of Defense Form 98, 
loyalty certificate for personnel of the Armed Forces, and instead wrote on 
the face of the form “Federal constitutional right claimed,” signed Harley Ross. 

That is the first charge of derogatory information. 

Did the Army until last Friday 1 regard it as derogatory information 
that a man did what you say the Army concedes he has a right to do— 
that is, not to fill out form DD-98? 
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Mr. Muvron. The Army has considered that as derogatory informa- 
tion, sir. 

Mr. Hocker. So that you will understand the nature of the other 
charges in the Harley Ross case, I might tell you briefly what they are: 


(b) In 1954 you maintained a close continuing association with Keith Douglas 
Hart, an active member of the Communist Party. 

Now, in that particular case, Hart, according to the testimony, was 
another Army inductee who was put on controlled duties, and both of 
them were assigned by the commanding officer at Fort Ord to the 
same room in the barracks—I suppose to isolate them from the rest 
of the people at Fort Ord—and his entire association under this 
allegation was by virtue of being in the same room with this man. 

The Senator mentioned this a moment ago. 

Now, you would not regard that as indicative of Harley Ross’ 
philosophy, would you? 

Mr. Miron. No, sir; I certainly would not. 

Mr. Hocker. Then, the third allegation is: 

In August 1954, you had in your possession the summer 1954 issue of Science 
and Society, a publication cited in 1954 as a Marxist publication by the Com- 
mittee on Un-American Activities, United States House of Representatives. 

Now, do I understand from that, that one of the other uses to which 
the House Un-American Activities reports are put is to determine 
what petitions persons may properly read before coming into the 
Arm 

Mr. Miron. Well, I am not certain by reason of that allegation 
in there, there is some reason to believe that it might teach philoso- 
phies—it does teach philosophies that are contrary to the best inter- 
ests of the country. Otherwise, it would not have been included. 
Personally, I am not familiar with it. 

Mr. Hocker. Well, does the Army feel that if a man reads, for 
whatever reason—in this case the man said he was studying for a 
master’s degree and that is the reason he read this and a lot of other 
stuff—but does the Army feel that the question of what a man reads 
prior to coming into the service will determine, or may determine, 
the type of discharge he should have? 

Mr. Miron. No, sir; I do not think so. 

Mr. Hocker. The last charge in the case of Harley Ross is: 

On March 1, 1954, on Department of Defense Form 3998, Statement of Per- 
sonal History, you listed Mrs. So-and-so, a member of the Communist Party, as 
a character reference. 

Now, does the Army attempt to determine the political philosophy 
of those listed as character references by those who come in? 

Mr. Miuton. The Army is interested in the associations of its peo- 
ple, of course, to ascertain the influence that they might have had. 

Now, in this particular case, of which I know nothing as an indi- 
vidual case, but as a hypothetical case and the charges which you 
have read would indicate to me that taking them all together, there 
was a justification to call that young man in—whatever his name be— 
and have him interviewed by a board. 

Mr. Hocker. He was interviewed by the board. We do not argue 
about the interview. What we argue about is taking a bright young 
man and putting him on controlled duties, picking up cigarette butts 
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and police duties, for the entire period of the 2-year duty, and then 
giving him a less-than-honorable discharge. 

That is what we are interested in. 

Do you think such charges as that would justify such treatment { 

Mr. Miron. My decision would be based upon what the board 
thought after they had interrogated him. 

Mr. Hocker. But up until last Friday, the Army did use as a basis 
for charges in determining what type of discharge a man should have 
from the Army this one question of whether he exercised the consti- 
tutional privilege which you concede. 

Mr. Mixton. That is right; yes, sir. 

Mr. Hocker. How can you justify that, on either a constitutional 
basis or on just the basis of morals? If a man is entitled to rely upon 
his constitutional privilege, how can the Army hold that against 
him ? 

Mr. Mirron. Well, sir, my answer to that query would be this: In 
my opinion, my Nation first. My Nation first. And I must do 
nothing on my own to interfere with my complete sacrifice in the in- 
terest of my country. And if a man says that “I refuse to give you 
information upon which you may determine my assignment, unlim- 
ited to any job that my capacity permits me to do, then you are re- 
stricting me or the individual to the job to which I can be assigned.” 

Why would a—and when the battery commander down there on 
the front line is fighting the battles of this Nation, he has to have men 
who are unquestionably fully imbued with the spirit of this country 
and have exposed everything that need be in the interests of preserv- 
ing our democracy. 

Mr. Hocker. Do you consider that the fifth amendment is not in the 
spirit of this country, Mr. Milton ? 

Mr. Miuron. No, sir; I do not say that it is not in the spirit of this 
country. 

Mr. Hocker. Well, you said you must have people fully imbued 
with the spirit of this country, and all this man will have done, if I 
understand it, is to have relied upon the fifth amendment, which we 
had always thought was a part of the spirit of this country. 

Mr. Miuron. Well, may we turn the tables just a moment and ask 
why would a man—well, maybe I had better put it this way: Again, 
I go back to opening the door. By pleading his constitutional privi- 
leges he merely opens the door that causes the investigation. I do 
not know that in all cases, a man who has just had the fifth amend- 
ment, has always been assigned to controlled duties. Is that correct 
in every case? 

Mr. Berry. Yes. 

Mr. Hocker. What is the answer to that question ? 

Mr. Miuron. The answer is “yes,” he has been. 

Mr. Hocker. In every case where a man has relied upon the fifth 
amendment, he has been assigned to controlled duties? 

Mr. Miuron. Yes, sir. That was the policy up until last Friday. 

Mr. Hocker. I wonder if your counsel could tell us how many cases 
are involved. 

Mr. Berry. No, sir. 

Mr. Miron. We do not have that with us, sir. 

Mr. Hocker. Do you tell these inductees, on DD form 98 or on 
any other form, that if they exercise this constitutional privilege, 
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they are going to be assigned to controlled duties and given a less 
than honorable discharge ? 

Mr. Mixron. I do not know that—no, I do not think that that is 
done at the time they sign the form 98. © 

Mr. Hocker. Is this not a sort of entrapment, Mr. Milton? If you 
tell a fellow he does not have to fill out the form but—you do not tell 
him so but the Army policy is that if he does not fill out the form he 
is going to be given controlled duties and a less than honorable dis- 
charge? Is that not a sort of entrapment, really ? 

Mr. Minton. When the man goes into the reception center and is 
filling out all of his forms, certainly it is our intention that the man 
who gives him these forms tells him the implication of every one that 
he signs. I would not say that that has always been done because 
the Army is a pretty big organization. 

Mr. Hocker. Until just about 3 minutes ago when your counsel 
advised you, you did not know that it was the policy of the Army, 
did you, to put a man on controlled duties and give him a less than 
honorable discharge merely because he refused to fill out form 
DD-98? You did not know that yourself, did you? 

Mr. Miuron. Yes, sir; I did. I spoke hastily, sir. 

Mr. Hocker. Well, certainly I did not know it, and I do not think 
the public knew it until a few minutes ago, and we will have to look 
at the record to see what it was you said when you spoke hastily, but 
how is the information which we have now learned—I have now 
learned for the first time—given to those persons who advise the 
inductees when they make out their DD Form 98 

Mr. Miutron. By word of mouth, sir. 

Mr. Hocker. How does the word of mouth get to that fellow from 
the counsel or assistant counsel—whatever this gentleman’s position 
is—down to the WAC sergeant or WAC corporal or whoever she is 
who is helping the man fill out the form? How does that word of 
mouth go? 

Mr. Mitton. Through the regulations, sir. 

Mr. Hocker. Are there regulations with respect to that ? 

Mr. Minron. Yes, sir. 

Mr. Hocker. May I see them please? 

Mr. Miron. Yes, sir. 

I hope I am speaking directly to the question that you ask. 

I may have to get you a copy of the instructions which we send to 
each induction station. That I will do, sir, and file with the record. 

Mr. Berry. Do you happen to have a copy of 604-10? The Army 
Regulation 604-10? 

Mr. Hocker. Yes. 

Mr. Berry. It is dated July 9, 1955. 

Page 13, sir. At the bottom of the page: 

After the investigation is completed, it will be forwarded to the Department 
of the Army for appropriate action as follows: 

1. In case the inductee refuses to accomplish DD Form 98 in its entirety, if 
retention is inconsistent with the interests of national security, he will be dis- 
charged, with an undesirable discharge. If there is insufficient derogatory in- 
formation to require his discharge in the interests of national security, he will 
be retained in the Army on indefinite assignment to specially controlled duties, 


and upon completion of his service will be discharged or released from active 
duty with a separation document characterized no higher than general. 


Mr. Hocxrr. When was this regulation adopted, if you please? 
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Mr. Berry. This particular regulation is July 29, 1955. That 
policy, of course, was not new at that time. | 

Mr. Hocker. Was this the first time the policy was put down in 
the form of a regulation ¢ 

Mr. Berry. What is that, sir? 

Mr. Hocker. Was July 29, 1955, the first time that the policy was 
actually put down in written form in the regulation ‘ 

Mr. Berry. Our previous regulation was 600-220-1. I think you 
will find a similar policy in that. 

Mr. Hocker. How long has that policy been in written form ‘ 

Mr. Berry. 600-220-1 is dated June 18, 1954, sir. 

Mr. Hocker. Does that have the same provision in it? 

Mr. Berry. I do not know if it is in the same wording but the same 
policy applies; yes, sir. 

Mr. Hocker. Now, do I understand that this regulation is passed 
down by word of mouth to the persons who help the inductees fill 
out their forms? 

Mr. Berry. To the inductee—I presume it is by word of mouth. 
There are instructions to each induction station that the pertinent 
part of these regulations will be read to the inductee prior to the time 
that he is to fill out his 98. 

Mr. Hocker. If this regulation exists, it would be, do you not 
think—excuse me. 

I take it from the statement that you have just made, Mr. Berry, 
that the Army considers that in the interests of fairness, the fact that 
this regulation—which I confess I was not aware of until now— 
exists, ought to be told to each inductee at the time he is asked to fill 
out DD form 98 ; do you not think so? 

Mr. Berry. Certainly. 

Mr. Hocker. Then why is not such a reference made on DD form 
98? There is nothing on the form that says anything like that. 

Mr. Berry. That is true. 

Mr. Hocker. Can you give me any idea why, if this regulation 
exists, and if a man relies upon his Federal constitutional privilege, 
if he is by that fact alone condemned to controlled duties and a less 
than honorable discharge, do you not think it would be appropriate 
to make some flag or red-herring statement on the form itself? 

Mr. Berry. I think it oéstaisits could be so argued and perhaps the 
only reason for not doing it is the fact that the reference to the regu- 
lations change from time to time and 98 would have to be changed, 
but of course it could be done. 

Mr. Hocker. Now, Mre Berry, you are a lawyer, of course. Do you 
see any violation of the Constitution in a regulation that says that a 
man shall be put on controlled duties and given less than an honorable 
discharge, merely because he invoked his constitutional privilege not 
to sign the form DD-98? 

Mr. Berry. I can only say this: That if the Department of the 
Army during all this period was under the impression that it was 
unconstitutional, I am sure you would not find it in our regulations 
today. 

Senator Hennines. Do you know, Mr: Berry, that in the Ross case 
about which we are talking, the young man under oath here said he in 
fact did not belong to any of the organizations on the so-called Attor- 
ney General’s list ? 
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Mr. Berry. Do I not know that? 

Senator Henninos. Even though he refused to answer, as a matter 
of fact he did not belong. 

Mr. Berry. That is very interesting. 

Senator Henninc. He said he did so as a matter of principle. He 
did not think they had the right to inquire into those things. That is 
the reason that he invoked it. Because of what he felt to be principle. 

Mr. Hocker. Does this apply not only to organizations on the At- 
torney General’s list but also to those on the House un-American 
Activities Committee list? This regulation to which you have just 
referred me? 

Mr. Berry. No, sir. It only applies to the 98. It would be only 
those organizations listed on the 98 that would make it possible for him 
to fail to accomplish the 98. 

Mr. Hocker. Does form DD-98 require disclosure only of member- 
ship in the organizations on the Attorney General’s list, Mr. Berry ? 

Mr. Berry. It does make reference to other organizations, that is 
true. 

Mr. Hocker. Sure it does. 

Now, what other organizations are indicated on DD form 98 as 
being ones which under this regulation may condemn a fellow to 
controlled duties and a less-than-honorable discharge? 

Mr. Berry. The best way to find it is to read the form. 

Mr. Hocker. Have you not read the form, Mr. Berry? 

Mr. Berry. Yes, I have, sir. 

The standards, of course, are the character of the organizations: 


who seeks to practice or advocates * * * 


And then sets them forth. So there may be organizations which are 
not listed, here. 

The form of course, speaks for itself and it is that which invokes the 
standards under 604-10. 

Mr. Hocker. According to my watch, Mr. Berry, you have been 
reading that form for a little over 3 minutes, and you have not read 
it all, have you? 

Mr. Berry. No, sir. 

Mr. Hocker. Do you know how much time is given a draftee to 
read over that form before he has to sign it? 

Mr. Berry. We hope that they are given plenty of time to read it 
over and to understand it, sir. I say “hope,” because as Mr. Milton 
has stated, the Army is a big organization and obviously there will be 
times when that does not happen. 

Mr. Hocker. The testimony that we have heard here indicates that 
the men are moved from desk to desk, filling out various types of forms 
upon induction, and the clerk in charge says, “If you are not a Com- 
munist, sign here.” 

Does that sound compatible—maybe Mr. Milton could better answer 
that question: Does that sound compatible with your understanding 
of the induction process, Mr. Milton? 

Mr. Miron. No, sir. 

I would not say that it does not happen, but I have been to these 
induction centers and I have heard people get up and say, “These 
are the forms you have to fill in, and they do have certain organiza- 
tions which you should study and attest as to whether you belong 
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to any of them or not.” 
say it is always done. 

Mr. Hocker. Let us go back to the question which I asked you some- 
time ago, Mr. Berry, when you took some time to look at the DD 
form 98. 

What other organizations are indicated on the form as being the 
type of organization, membership in which will cause a man to be 
assigned to controlled duties and ultimately to get a less-than-honor- 
able discharge. 

Mr. Berry. Should we read what the form says, sir? 
Mr. Hocker. Yes. 
Mr. Berry (reading) : 


That is what should happen, but we cannot 





With the following characteristics (a) Which practices, seeks to practice, or ad- 
vocates either: (1) Denial to any person, group of persons, or class of persons 
within the United States or territory subject to its jurisdiction, of any right or 
rights which the Federal Constitution guarantees or protects against encroach- 
ment by either or both Federal and State Governments when such denial is 
attempted by force, violence, or intimidation. 

Mr. Hocker. There are some other things in there too; are there 
not ¢ 

Mr. Berry. Yes, sir. 

(b) which is disclosed by investigation, or is designated by the Attorney Gen- 
eral of the United States to be totalitarian, Fascist, Communist, or subversive, 
or as having adopted a policy of advocating or approving the commission of acts 
of force or violence to deny persons their rights under the Constitution of the 
United States, or as seeking to alter the form of Government of the United 
States by unconstitutional means regardless of practice, advocacy, or non 
advocacy of any of the tenets set forth in 1 (a) and 1 (b) above. 

Mr. Hocker. Now, that is what we might call lawyer language; 
isn’t it, Mr. Berry ¢ 

Mr. Berry. Yes, sir. 

Mr. Hocker. And you expect the inductees to read and understand 
those phrases, don’t you ? 

Mr. Berry. Yes, sir. 

Mr. Hocker. And if he doesn’t and he is afraid he doesn’t and he 
puts down “Constitutional privilege claimed,” then under the policy 
of the Army he is given controlled duties and a less than honorable 
discharge; is that right? 

Mr. Berry. Yes, sir. 

Mr. Hocker. Are you sure that you could say, if you had to fill out 
form DD 98, that you have never belonged to an organization which 
is disclosed by investigation as having adopted a policy of advocating 
or approving the commission of an act of force or violence, and so 
forth? 

Mr, Berry. I think so. I have signed the form. 

Mr. Hocker. You have signed the form ? 

Mr. Berry. Yes, sir. 

Mr. Hocker. Do you think it would be conceivable that a prudent 
person not having had a legal education, and pears not understand- 
ing the import of this form, and being told that he had to anticipate 
what will be disclosed by investigation about such an organization, and 
being told on the form that a false statement in here will subject him 
to the severest penalties—“Penalties for making a false statement may 
be very severe.” That appears just about the certificate on the form; 
doesn’t it ? 





524 SECURITY AND CONSTITUTIONAL RIGHTS 


Mr. Berry. Yes. 

Mr. Hocker. In other words, you tell the man when he signs it that 
if he makes a false statement, penalties may be very severe. 

How severe might they be? 

Mr. Berry. I can’t tell you offhand. 

Mr. Hocker. It might be a court-martial, mightn’t it ? 

Mr. Berry. Yes, for falsification of the form. 

Mr. Hocker. And he might make a false statement in the applica- 
tion if he failed to determine in advance what your investigation 
would disclose, mightn’t he? 

Mr. Berry. I don’t follow you on that one. 

Mr. Hocker. Here is what it says: 

He doesn’t belong to any organization which is disclosed by investigation, or is 
designated by the Attorney General as being subversive. 

So he has to anticipate, does he not, when he signs this form, what is 
going to be disclosed by investigation ? 

Mr. Berry. Well, it has to be a knowing association on his part, sir. 

Mr. Hocker. Does it say that! 

Mr. Berry. I don’t know that it does. 

Mr. Hocker. It does not say that? 

So he has to guess what is going to be disclosed about that organi- 
zation; does he not? 

Mr. Berry. Yes. 

Senator Henninoes. Then, Mr. Hocker, I believe the evidence dis- 
closed on Friday from at least three witnesses indicated that the man 
is told that this is voluntary and he is thereafter told a few words 
to this effect, “Well, if you do not want to sign, just put down ‘con- 
stitutional privilege.’ ” 

According to the sworn testimony, he is told to put down “consti- 
tutional privilege,” after he is told that it is voluntary, so that in 
effect he is given the green light to put down “constitutional privi- 
lege” by being told, “You do not have to sign this if you do not want 
to; it is perfectly voluntary, but if you do not want to sign it, just 
put down ‘constitutional privilege,’ ” so that the ground by which he 
undertakes to avoid signing it is suggested to him by somebody at 
induction time. 

Mr. Berry. If that is happening, there is no doubt that that is not 
the way it is intended to happen. 

Senator HeENNines. We were told by not 1 witness, but by at least 
3, L believe, Mr. Hocker—by at least 3 on Friday. Of course, we 
can understand how that would happen at an induction center, but 
it would seem to me that the officials in whom we repose confidence, 
just as you gentlemen, might well understand, too, how it could hap- 
pen and that it does happen to the great prejudice of the young man, 
or young woman for that matter, who is certainly, insofar as any 
subversive or Communist or anti-American leanings would be con- 
cerned, completely innocent. 

Mr. Hocker. Mr. Milton, you started to say a moment ago, “Why 
would a”—and then you stopped and started in a little different tack 
in the answer to which you referred to the man down on the battleline, 

I suggest you were about to say, “Why would a man rely upon his 
constitutional privilege?” And the purpose of my interrogation of 
Mr. Berry was to give some hint as to why a prudent man might, 
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Might it not happen, Mr. Milton, that a man would sign a certificate 
and say, “I belong to no such organization,” where it might be sub 
sequently determined by investigation—and that would be by your 
G-2, or perhaps even by the House Un-American Activities Com 
mittee—that he belonged to some organizations not listed on DD form 
98. According to some information we have, it might be some or 
ganization deemed to be subversive by the California committee, or 
the Ohio committee, or the Massachusetts committee. And then he 
would be subject to the very severe penalties of making a false state 
ment, would he not? 

Mr. Miron. Yes, sir. 

Mr. Hocker. Now, can you understand why a man might say, 
“Rather than subject myself to severe penalties 1 will avail myself 
of the privilege which the American Constitution gives me and not 
make the blank statement that I do not belong to any organization 
which might be revealed by subsequent investigation to be subversive” ‘ 
Does that make the answer which you started to give and did not 
complete ¢ 

Mr. Minton. I can conceive of that; yes, sir. 

Mr. Hocker. Yet, it is the policy of the Army in all cases where 
the man avails himself of constitutional privilege, to put him on con- 
trolled duties and give him a less than honorable discharge, is it not ‘ 

Mr. Mivron. That is right. 

Mr. Hocker. Don’t you suppose most of the young men who would 
avail themselves of this constitutional privilege are of a greater order 
of education than the ones who would not / 

Mr. Mitton. I don’t know whether I quite understand that ques 
tion. 

Mr. Hocker. Let me put it this way. Don’t you think this policy 
results in depriving the Army of a great deal of real talent, entirely 
apart from the constitutional question involved? Don’t you think 
this is a short-sighted policy, to make no exception and put a man on 
controlled duties and give him a less than honorable discharge because 
he relies upon his constitutional privilege / 

Mr. Miuron. Well, the number who do it are relatively small, sir. 

Mr. Hocker. Well, how many ? 

Mr. Miron. I think we have 42 on controlled duties now. 

Mr. Hocker. 42, now ? 

Mr. Miron. Yes, sir. 

Mr. Hocker. Are those cases where the Federal constitutional privi- 
lege was claimed 4 

Mr. Mirron. I don’t know the reason why they are on controlled 
duties, but that is the total in the Army, sir. 

‘Mr. Hocker. May I ask you, Mr. Milton, a question or two about 
the basis upon which less than honorable discharges have been given 
to such persons ? 

Mr. Wilson presented a statement at the time of the Doctor Draft 
Act Amendment, to throw some light on that, and it might be valuable, 
before I ask you the question, to read it: 

The authority of a military department to separate a member for cause ad- 
ministratively with less than an honorable discharge is an integral part of the 
disciplinary program of the Armed Forces. 


Do you agree with that statement ? 
70836—56——34 
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Mr. Minron. Yes, sir. 

Mr. Hocker. And the reason that you give less than honorable dis- 
charge is to achieve better discipline in the Armed Forces? 

Mr. Mirron. Generally; yes, sir. 

Mr. Hocker. What do you mean, “generally”? Mr. Wilson didn’t 
say generally. He said: 

The authority of the military department to separate a member for cause ad- 
nministratively with less than an honorable discharge is an integral part of the 
disciplinary program of the Armed Forces. 

Mr. Mirron. I think I would buy it in its entirety. 

Mr. Hocker. All right. 

Now, will you kindly tell us what in the world does preinduction 
activities have to do with discipline during the service? 

Mr. Miutron. Well, I don’t know whether I understand that ques- 
tion or not. 

Mr. Hocker. Would you like to have it read, again? 

Mr. Minton. No, your specific question: “What does preinduction 
activities have to do with regard to discipline in the service?” 

Mr. Hocker. Yes, sir. 

Mr. Mitton. Well, my answer to that would be that—I am trying 
to think of a hypothetical case. I do not know whether this is com- 
pletely responsive to your query, but if men have been closely allied 
with some activity which was detrimental to our national defense, 
we certainly would not want them to carry that same activity into 
active participation in the Army. 

Mr. Hocker. It seems to me that is not responsive to the question, 
Mr. Milton. 

The question is, What in the world does preservice activities have 
to do with discipline during service? 

Mr. Miron. Well, I think that the discipline after induction is not 
too closely correlated with activities prior. We can control the disci- 
pline of the Army. 

Mr. Hocker. Why, sure you can. So that if Mr. Wilson said that 
the authority for giving a less than honorable discuarge on account 
of preservice activities is based upon the disciplinary function of the 
Army, and if you now say that it hasn’t anything to do with it, it 
must be that Mr. Wilson, in your opinion, is mistaken in basing it 
upon that. Isn’t that so? 

Mr. Miuron. You are correlating your question to the fact that 
what we call a general discharge is a discharge for disciplinary 
purposes. 

Mr. Hocker. Now, wait a minute, Mr. Milton. You punish a fellow 
when you give him a less than honorable discharge ? 

Mr. Miuron. I do not think so. 

Senator Hennineos. Well, you certainly prejudice him, don’t you? 

Mr, Miuron. Beg pardon? 

Senator Henninos. Everybody who has ever been in the service 
knows if you get a discharge that is less than honorable you get a 
discharge that is greatly to your prejudice. You do not have to refer 
to a lot of regulations and forms and numbers about that. We all 
know that. Is that not a matter of common acceptance, sir? 

Mr. Miuron. We are speaking generally of the general discharge, 
which is a discharge under honorable conditions, sir. 
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Senator Henninos. Whether it is punishment or not, it does result 
in a man being placed certainly in a less favorable position. 

Mr. Miron. I would have to accept that. 

Senator Henninos. I think we all understand that; certainly. 

Mr. Hocker. You put on this certificate, “SR 600-221,” do you not! 

Mr. Mizron. Not on his discharge certificate; no. 

Mr. Hocker. What do you put that on ¢ 

Mr. Miron. We put it on form 214, which goes in his 201 file. 

Mr. Hocker. Now, when he goes to apply for a job, he has to 
explain, usually, how he was separated from the Army, does he 
not ¢ 

Mr. Mirron. I think that is true; yes, sir. 

Mr. Hocker. As you say, we all recognize that that works a hard- 
ship on the person who was given a less than honorable discharge. 
In fact, in this same Harley Ross case we have a letter to him, 
through the commanding general, Sixth Army, Presidio, San Fran- 
cisco, Calif.—no, a form letter which he was to sign, or asked to 
sign, to send to the Department of the Army, The Adjutant General, 
Washington 25, D. C., which reads as follows- 


and this is a mimeo 
graphed, or printed form: 


I hereby accept discharge as directed by the Army review board under the 
provisions of SR 600-221. I understand that said discharge may be undesir- 
able. I further understand that my separation from the Army effected by 
undesirable discharge will be under conditions other than honorable; that I 
may be deprived of many rights as a veteran under both Federal and State 
legislation ; that I may expect to encounter substantial projudice in civilian life 
in situations where the type of service rendered in any branch of the Armed 
Forces or the character of discharge received therefrom may have a bearing 

Now, that is a standard Army form letter, is it not ? 

Mr. Mixon. That is right; yes, sir. 

Mr. Hocker. So the Army in its form letter expressly states that 
this type of discharge may cause him to encounter substantial preju- 
dice in civilian life. 

Mr. Miron. I think that is right. 

Mr. Hocker. It may deprive him of benefits under Federal and 
State legislation, the form says. Is that right? 

Mr. Miron. That is right. 

Mr. Hocker. So there is no room for argument by anybody that 
this type of discharge does in effect 

Mr. Mivron. Denprive. 

Senator Hennrnes. Now, Mr. Hocker, may I just for a moment 
ask a question or two? 

Mr. Hocker. Yes, sir. 

Senator Hennines. Now, in the Ross case, Mr. Milton, Ross relied 
on the first amendment, as I recall it, as well as on what is deserihed 
as the fifth amendment. 

Did he use the fifth at all? 

Mr. Hocker. The fifth, but not the first 

Senator Hennines. What did Ross say! 

Mr. Hocker. The wording on the form is “Federal constitutional 
privilege claimed.” 

Senator Henninos. Then, he did not specify the fifth or the first. 

He did not on the form say that he was relying on the fifth amend- 
ment, nor upon any amendment, indeed, except that he was relying 
upon his constitutional privilege. 
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In his oral testimony before the committee on Friday, I believe 
that he indicated that he was relying upon the first amendment. The 
first amendment, as you know, provides certain immunities relating 
to freedom of speech, the right of assembly, and so on. 

So in the Ross case, this is not what might be called a fifth-amend- 
ment case. He was rather relying upon the first amendment as he 
understood it. 

Now, then, to follow that up and get down to the Ross case, because 
I think we are very much interested in it, and I would like to at this 
time ask you gentlemen if you will not look into that case further. 

Mr. Miuron. Well, sir, upon your request we will. 

Senator Hennincs. Something may happen to this man which will 
greatly prejudice his entire future. 

I for one was very much impressed by the good faith of this boy. 

Now, is an inductee, Mr. Milton, put on controlled duty automati- 
cally if he is a member of an organization that is listed in this form 98? 

Mr. Mirron. Form 98; yes, sir. 

Senator Henninos. If he said he was a member I presume he would 
be asked to specify which one and if he is a member of one of these 
organizations, he would then be put on controlled duty, is that right? 

Mr. Miuron. Not necessarily so, sir. 

Senator Hennines. Again, that would open the door to further 
inquiry and examination of the nature of the organization, would it? 

Mr. Mizron. And his being influenced thereby. 

We have lots of people who qualify their form 98, and we investi- 
gate, and we find that they just laid the cards right out on the table, 
and we say, “Well, this fellow is just as clean as can be,” and he goes 
right on through and there is nothing against him. 

Senator Hennrnos. Then the answer is that he would not automati- 
‘ally be put on controlled duty. 

Mr. Miuron. That is correct. 

Senator Henninos. If a man is put on controlled duty does he 
stay on it until such investigation is made? Presuming no further 
investigation is made for a considerable time, he continues on it, I 
gather, if you once put him on controlled duty. 

What chance is he given to get off controlled duty and to get an 
honorable discharge, once he is put on controlled duty ? 

Mr. Miron. Upon the submission of additional evidence—some 
evidence might be adduced by further investigation, in which case he 
would be taken off. 

Senator Hennines. Would there be further investigation automati- 
cally or would the man have to request it? I understand you to say 
there would be further investigation automatically, after a man is 
put on controlled duty under these circumstances, either for answering 
in the affirmative that he does belong to some of these organizations, in 
some instances, or as a result of his not answering, as in other cases, 
saying that he avails himself of the constitutional privilege. 

Mr. Hocker. Mr. Chairman, the evidence is and the regulation 
provides, as I understand it, that if he claims the constitutional 
privilege, he never can get off controlled duties nor can he ever hope 
to get anything than less than an honorable discharge. 

Mr. Minton. That is right. 

Senator Hennines. That is what I was again trying to clarify, if 
it was necessary. 
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He has no chance of getting off controlled duty. 

Mr. Miron. That is right. If he persists under the provision that 
you have just stated, yes. He stays right on it until the end. 

Senator Henninas. If he persists in saying, “I stand upon my 
constitutional rights” ? 

Mr. Mitton. That is right. 

Senator Hennines. And whether it may be the first amendment o1 
the fifth amendment he may have in mind, or any other amendment, 
he just stays there until he comes in and makes disclosure, is that true ¢ 

Mr. Mixron. That is right. 

Senator Hennines. Thank you. 

Mr. Hocker. We were talking about the effect upon his afterlife, 
after he gets a discharge under other than an honorable discharge, and 
we agreed and the Army has stated in its-form letter that that does 
cause prejudice and may conceivably deprive him of certain rights 
under both State and Federal legislation, is that not so? 

Mr. Miuton. Yes. 

Mr. Hocker. I want to know what that has to do with Army disci- 
pline, to subject a fellow to such prejudice—we do not want to use the 
word “punishment”—after his Army service, on account of his ac- 
tivities prior to Army service. What has that to do with the Army's 
discipline? I understood you to say a moment ago that the Army 
had adequate facilities for enforcing discipline during a man’s service, 
is that not right? 

Mr. Mitron. That is right; yes, sir. 

Mr. Hocker. Can you tell me what this type of action under the 
regulations, giving this man this prejudice throughout the balance of 
his life on account of something he did prior to his induction, what 
has that to do with Army discipline ? 

Mr. Mixon. I do not think it has ever been tied into Army disei- 
pline, Mr. Hocker. 

Mr. Hocker. Well, Mr. Wilson tied it in when he stated— 

Senator Hennines. What is that from, Mr. Hocker ¢ 

Mr. Hocker. This is a statement of C. E. Wilson, exhibit C, to the 
hearings of the Committee on Armed Services, United States Senate, 
83d Congress, 2d session, on Senate bill 3096, which is properly called 
the Doctor’s Draft Act. 

Senator Henninos. And the date of those hearings, please, for the 
record ? 

Mr. Hocker. Starting on Thursday, March 18, 1954. 

Senator Hennines. Thank you. 

Mr. Hocker. And the statement which was submitted by the Secre- 
tary at that time read as follows, in part: 

The authority of a military department to separate a member for cause ad- 
ministratively with less than an honorable discharge is an integral part of the 
disciplinary program of the Armed Forces. 

Now, the question is, what has this to do with discipline? 

Mr. Mitton. Of course, I do not know what Mr. Wilson had specif- 
ically in mind when he made that statement. 

Mr. Hocker. That is the reason that we asked Mr. Wilson to come 
here, and I understood his General Counsel to say that all the questions 
that we would want to ask him could be answered in his name by those 
that he sent in his stead. 
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Now, do I understand that you cannot explain that ? 

Mr. Miuron. I cannot tell you what he had reference to. 

Mr. Hocker. Your own opinion is that it does not have anything to 
do with discipline? : 

Mr. Minron. I think the Army is totally capable of handling the 
discipline after the people come into the Army. 

_ Mr. Hocker. If it does not rest upon a diserplinary basis, what does 
it rest upon ¢ 

Mr. Minton. It lies upon the overall security of the Nation. 

Mr. Hocker. Does the Army consider that it is a function of the 
Army to protect the overall security of the Nation with respect to 
persons’ activities both before and after induction, and indeed with 
respect to persons who may not be inducted, at all? 

Mr. Miron. Certainly*the Army has no responsibility for those 
who are never inducted. 

Mr. Hocker. And it certainly has no responsibility either for those 
who have not yet been inducted. 

Mr. Mitton. That is right. 

Mr. Hocker. Then if it does not rest upon the disciplinary function 
of the Army, and if the Army has no responsibility for the activities 
of persons outside of the armed service, what does the practice of 
giving a person a less than honorable discharge, which results in preju- 
dice, on account of preservice activity—what does that rest upon ? 

Mr. Mirron. Well, it is entirely upon the premise that the individu- 
als who do come within the purview of the Army, who are thought to 
be, believed to be, honestly believed to be, somewhat of a risk to the 
security of the Nation, that we shall at least make a note of that obser- 
vation and that while they are in the service they will not be given 
carte blanche privilege of getting into highly preserved secrets of the 
Nation. 

Mr. Hocker. We agreed just a moment ago that the Army has ade- 
quate facilities for disciplining a man during his service, but we are 
not talking about that. We are talking about discipline after service, 
in the form of this prejudicial separation, on account of activity prior 
to service. The question that I am coming to, Mr. Milton is, do you 
not feel as an American citizen, that we had better leave such discipline 
for civilian activities to the law courts rather than to the determination 
of the security program within the armed services? 

Mr. Miron. Certainly your query goes not to anything within the 
service, but after service. How would you answer that, Mr. Berry? 

Mr. Hocker. We will pass that question, Mr. Milton. 

Mr. Minton. That is a hard one. 

Mr. Hocker. It is a hard one and it is one that has to be answered 
in the last analysis by the Secretary of Defense, rather than by you, is 
it not? 

Mr. Mixton. That is right, sir. There is no question. 

Mr. Hocker. And I hope the Secretary of Defense will get a report 
on the examination you underwent this morning, Mr. Milton. 

Mr. Mitton. I shall see to it that he does, sir. 

Mr. Hocker. Can I ask you one other question, and then I will sug- 
gest that you might be permitted to leave the hot seat? 

Mr. Mitton. You certainly may, sir. 

Mr. Hocker. I notice in this morning’s New York Times, a little 
article on page 12 which perhaps came to your attention. On the 
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determination by the District Court for the Southern District of New 
York, Judge Edelstein, in which was involved the constitutionality of 
the very matter we are talking about, here—that is, giving a person 
less than honorable discharge for preservice activity. 

I wish to call to your attention the statements attributed in the 
article to Judge Edelstein, in holding that this program was unconsti 
tutional. He said: 

A procedure which postulates preinduction civilian conduct as a basis for a 
less than honorable discharge could not be countenanced and it must be concluded 
that such a procedure is legislatively unauthorized. The exercise of military 
jurisdiction to inflict painful and injurious consequences, if not punishment, upon 
a serviceman for prior civilian conduct, would be a shocking perversion of the 
elementary canons of due process. 

Do you agree with that statement ? 

Mr. Mixron. Mr. Hocker, those are pretty weighty words, there. I 
would like to read it—the fact of the matter is, 1 would like to defer 
answer until I got a chance to read the whole decision. 

Mr. Hocker. Can we look forward, within the Department of the 
Army, to a serious reconsideration of the question of whether you will 
inflict this punishment in the future upon persons who (1) re sly an 
the fifth amendment in declining to fill out Form DD-98; and | 
the broader question, the entire question of whether such ienintinnas 
action shall be visited upon a person because of any preservice activity ¢ 

Senator Hennryes. May I add just one provision to Mr. Hocker’s 
question, if he will allow me: I would like to expand the reference to 
the specific amendment, as Mr. Hocker indicated the fifth; 1 would 
like to suggest that we also include in that question reliance upon any 
constitutional provision, right, or privilege accruing to an individual 
because of the Constitution of the United States. 

Mr. Mirron. And the answer to your query is, “Indeed you can.” 

Senator Hennincs. Then may I ask another question of you, Mr. 
Milton, and of you, Mr. Berry, please, sir: Will you gentlemen under- 
take to examine into the cases which were before us last week relat ing 
to this matter of discharge, predicated upon preservice activity? 

Mr. Mirron. I am very anxious personally to get a transcript of 
that, sir. 

Senator Hennines. And to give us a report upon your conclusions 
and such action as you may or may not take with reference to those 
cases ? 

Mr. Mitton. I think that is only a fair request, sir. 

Senator Hennin6s. Thank you. Thank you, very much. 

We appreciate very much your coming here. 

Mr. Miuton. We thank you, sir. 

Mr. Hocker. I wish to add the thanks of the staff, Mr. Milton, for 
the Army’s cooperation, and I think it might be well to state publicly 
that the Army at our request transported Private Ross here, by its 
own facilities, that we might hear him, and the Army has cooperated 
with every request that we have made, and we are deeply grateful. 

Mr. Minron. You will always get cooperation, Counsel. 

Senator Hennines. Thank you, very much. 

The committee will now rise and stand in recess until 2 o’clock this 
afternoon. 

(Whereupon, at 11:55 a. m., the subcommittee recessed to reconvene 
at 2 p. m., of the same day.) 
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(Subsequently the following letters and materials were received 
from Mr. Milton, for insertion in the record :) 


NoveMBER 22, 1955. 


Memorandum to: ASSISTANT SECRETARY OF THE ARMY (M. and R. F.) 
Subject: Report on military personnel security program for the period July 1, 
1954, to June 30, 1955. 


1. Number of persons excluded from induction into the Armed Forces under 
section 625 of Public Law 179, 88d Congress, by year and by branch of service 
(as of October 31, 1955) : 

(a) 1954 (Army), 0. 
(b) 1955 (Army), 9. 

2. Number of persons given other than an honorable discharge wholly or 
partially for security reasons, 211. 

These cannot be readily categorized into groupings requested. To accomplish 
this, it is necessary to obtain from the Military Personnel Records Center, St. 
Louis, the files of each affected individual, and to review thoroughly these files 
and the findings and conclusions‘ of the board proceedings conducted in each case. 

3. As of this date 42 enlisted personnel are indefinitely assigned to specially 
controlled duties. 

JoHn A. KLEIN, 
Major General, United States Army, 
The Adjutant General. 


DECEMBER 28, 1955. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


Dear Mr. CHAIRMAN: In the course of my testimony before your subcommittee 
on November 22, 1955, I volunteered to furnish an analysis of the numbers of less 
than the highest type of discharge given by the Army under the military personnel 
security program during the fiscal year 1955. The analysis was requested by 
Mr. Lon Hocker, your chief hearing counsel, in two categories, one for those 
discharged for associations, activities or utterances prior to military service, 
and the other for associations, activities or utterances during military service. 
Since, as my testimony indicates, some cases fall in both categories I will furnish 
the information in these three categories: 

1. Associations, activities, or utterances prior to military service. 

2. Associations, activities, or utterances during military service. 

3. Associations, activities, or utterances both prior to and during military 
service, 

The compilation of this information requires the review of each individual 
case which, of course, takes considerable time to study. The task is not finished, 
and I am furnishing information only on 166 cases completed to date. The 
examination of those cases reflects that less than the highest type of discharge, 
i. e., (1) general under honorable conditions (2) other than honorable, or (3) 
undesirable, has been given for the reasons and in the numbers as follows: 


1. Associations, activities, or utterances prior to military service__________ 
2. Associations, activities, or utterances during military service 
3. Associations, activities, or utterances both prior to and during military 
service 
Information on the remainder of the cases for the period you requested will 
be furnished your subcommittee promptly upon completion of the review. 
Sincerely yours, 
Huen M. Mitton, II, 
Assistant Secretary of the Army. 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE SECRETARY OF THE ARMY, 
Washington 25, D. C., February 15, 1956. 
Hon. Tuomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 

Dear Mr. CHAIRMAN: Reference is made to letter of December 28, 1955, trans- 
mitted to you by Assistant Secretary of the Army Milton furnishing an analysis 
of 166 cases in which less than the highest type of discharge was given under 
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the military personnel security program during the fiscal year 1955. In testi 
mony on November 22, 1955, before your subcommittee he stated the total 
number of such discharges to be 211. That figure has since been adjusted to a 
total of 207 as follows: ‘ 


Reported on Novy. 22, 1955___- 5 eds ‘ 211 
Deduct: 
Included improperly cadena 
Included but changed to honorable discharge by board action 
Duplication (2 cases concerning 1 individual as an officer and an 
enlisted man) 


204 


Add: Not included in first report... ..__. 


Total 207 


Please be advised that examination of the remainder of 41 cases indicates 
that less than the highest type of discharge, i. e., (1) general under honorable 
conditions, (2) other than honorable, or (3) undesirable, has been given for the 
reason and in the numbers as follows: 


1. Associations, activities or utterances prior to military service ; : 

2. Associations, activities or utterances during military service 10 

3. Associations, activities or utterances both prior to and during military 
WGN. 2b ees oe : 18 


It is our understanding that the above data completes the information which 
was agreed to be furnished you during the hearing. 
Sincerely, 
C. J. Hauck, Jr., 
Brigadier General, GS, 
Chief of Legislative Liaison 


Fepruary 2, 1956 
Hon. THoMas C. HENNINGS, IJr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, United States Senate. 


DEAR Mr. CHAIRMAN: During the course of his testimony before your sub- 
committee on November 22, 1955, Assistant Secretary of the Army Milton agreed 
to supply data in response to a request by the chief hearing counsel for “an idea 
of how many other organizations not on either of those lists [Attorney General's 
list and House Committee on Un-American Activities list] have been used by the 
Army for determining the suitability for induction of a draftee, or for determin 
ing the question of whether he shall have an honorable discharge when he leave; 
the service” (transcript, p. 1042). 

This information furnished below has been taken from records for the fiscal 
year 1955, which is the same period used as a basis for other data supplied to 
your subcommittee by the Army. Examination was made of all security cases 
in which letters of allegations were sent to military personnel during that period. 
The Assistant Chief of Staff, Intelligence, has stated that, as a reasonabl: 
reliable estimate, it may be stated that in fiscal year 1955 42 organizations ap 
pearing on neither of the 2 mentioned lists were used in letter of allegations is- 
sued under the military personnel security program. 

With respect to each organization cited in these allegations, information con- 
tained in investigative files supported a belief that such a group constituted a 
“foreign or domestic organization, association, movement, group or combina- 
tion of persons which is totalitarian, Fascist, Communist, or subversive or which 
has adopted, or shows, a policy of advocating or approving the commission 
of acts of force or violence to deny other persons their rights under the Constitu- 
tion of the United States, or which seeks to alter the form of Government of the 
United States by unconstitutional means.” 

Accordingly, under the criteria set forth in section VII of Department of Defense 
Directive 5210.9, April 7, 1954, membership in, or affiliation or sympathetic as- 
sociation with, such an organization was considered proper grounds for initia 
tion of proceedings to determine whether retention in the service was consistent 
with the national security. Issuance of an allegation referring to a group not 
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on either the Attorney General’s list or the House committee list does not pre- 
clude the soldier from bringing forth evidence bearing on the nature of such an 
organization, and he is, of course, free to adduce evidence pertaining to the na- 
ture and extent of his own relationship to the organization. Morevover, in none 
of the letters of allegations examined did an allegation concerning affiliation 
with such an organization constitute the only allegation set forth. 

I hope that the above information will be of assistance to the subcommittee 
in the current inquiry. 

Sincerely, 
C. J. Hauck, IJr., 
Brigadier General, GS, 
Chief of Legislative Liaison. 


AFTERNOON SESSION 


Senator Hennines The subcommittee will please come to order. 
Call the next witness, please, Mr. Hocker. 

Mr. Hocker. Mr. Uhaivenin: the subject matter that the subcom- 
mittee would like to take up this afternoon deals with the industrial 
security program of the Armed Forces in connection with procurement 
for military purposes. 

And we would like to ask Mr. Arthur Goldberg, to appear first. 
Mr. Goldberg. 

Senator Hnninegs. Do you solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth so help you God ? 

Mr. Gotppere. I do. 


TESTIMONY OF ARTHUR J. GOLDBERG, WASHINGTON, D. C. 


Mr. Gotpserc. Mr. Chairman, I have a prepared statement. 

Mr. Hocker. Excuse me, Mr. Goldberg. Suppose I ask you to iden- 
tify yourself if you please. 

Mr. Gotpserc. I am 

Mr. Hocker. You are Mr. Arthur J. Goldberg. 

Mr. GorpperG. That is correct. 

Mr. Hocker. And you are attorney at law. 

Will you tell me what position you hold as a lawyer? 

Mr. Go.ppere. I am general counsel of the CIO and also general 
counsel of the United Steelworkers of America. 

Mr. Hocker. Have those two unions made some study of the indus- 
trial security program ? 

Mr. Gotpperc. They have made a careful study of the industrial 
security program, because the program affects the welfare of the mem- 
bership that these organizations represent. 

Mr. Hocker. I have asked you to give us briefly your feelings, in 
view of your experience and the experience of your unions, with respect 
to this program, and if you care to you may proceed. 

Mr. GoxpperG. The first thing, Mr. Chairman and Mr. Hocker, that 
I would like to do is offer this prepared statement for the record. If 
you will excuse me I will not read it but I will comment on it. I think 
that will be more helpful to the subcommittee. 

Senator Henninos. We will be very glad to accept the statement 
and have it made a part of the record at this time. 

Mr. Gotppere. I believe that copies have been distributed and should 
be available. 


a a tlie lc eae 
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Senator Hennrinos. You may proceed in your own way. 
(The document referred to is as follows:) 


STATEMENT OF ARTHUR J. GOLDBERG, GENERAL COUNSEL OF THE CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 


My name is Arthur J. Goldberg. I am general counsel for the Congress of 
Industrial Organizations and appear here on its behalf. I appreciate this oppor- 
tunity to present my views on the important subject of industrial security. 


THE CIO’S CONCERN WITH THE SUBJECT 


The Congress of Industrial Organizations (CIO) is a federation of labor 
unions, whose combined membership approximates 6 million. 

The CIO has long recognized that communism is a mortal enemy of demo- 
cratic government and of free trade unionism. We are determined that our 
country shall be secure from Communist aggression. We are aware that this 
aggression may take the form not only of military aggression from without, but 
of treasonable espionage from within. We feel that the CIO has just cause to 
be proud of its record in successfully fighting the efforts of Communists to infil- 
trate the labor movement. 

The CIO is equally determined to preserve and defend the civil rights and 
individual liberties which are the hallmark of our American democratic sys- 
tem. A resolution adopted by our last convention declared: 

“We must constantly remind ourselves and our fellow citizens that it is our 
heritage of freedom that has made our Nation great, and that it is freedom 
alone that can keep our Nation strong. We reject the false notion that civil 
liberties and internal security are opposed to each other and that one or the 
other must be sacrificed.” 

The CiO and its affiliated unions have already had considerable experience 
with the industrial security program now being operated by the Defense De- 
partment. We know that this security program as now administered has re- 
sulted in depriving substantial numbers of workers, approximately 1,000, of 
their jobs, and in branding them as disioyal to their country. We know that, 
from the standpoint of the workers affected, the procedures employed in this 
program—and in the other Government security programs, too, for that matter— 
are grossly unfair; with their use of vague charges and secret informants whose 
identity is almost never known to the accused and often not even to the ju''ges, 
Further, we believe that the methods employed in these security programs are 
inconsistent with the democratic rights and liberties guaranteed by our Consti- 
tution, and so pose issues which are of concern to all Americans, 

In the first place, it has not been established that there is any real danger that 
American workers will engage in widespread sabotage on behalf of enemy gov- 
ernments. Despite all of the talk about possible sabotage of this sort, the Depart- 
ment of Justice—which is the depository of crime statistics for this country— 
has not, as far as we are aware, produced a single example of it. 

It is, of course, true that a few Communists are to be found in industrial plants, 
as in other walks of life. And the possibility can be envisaged that these individ- 
uals, or some of them, might in some circumstances engage in sabotage. But 
our Nation cannot conceivably guard itself in advance against every imaginable 
danger to its security. Indeed we will do well if we guard against proven and 
major and substantial dangers. It is always conceivable that a subversive 
farmhand may set fire to a wheatfield, and wheat is a weapon during war, but that 
is hardly a sufficient reason for requiring FBI clearance of the Nation's agri- 
cultural workers. If we devote our whole energy to setting up security programs 
ugainst our fellow Americans, we will have little strength or spirit left to defend 
eur country against attack from without. 

As Sidney Hook said in a recent article in the New York Times, Sunday Maga- 
zine section: 

“The real problem is not one of absolute security or security in general. It is 
one of achieving more and better security in meeting specific hazards in a partic- 
war area of risk and uncertainty—and meeting them in such a way that we do 
not lose more by the methods we adopt than by the disasters we would prevent.” 
Sunday Magazine, the New York Times, January 30, 1955. 

We know that the great bulk of American workers are whole-heartedly loyal 
to this country and its institutions. We believe that the vigilance and loyalty 
of these fellow workers will be a far sounder safeguard against sabotage of 
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industrial facilities than a massive Government loyalty-security program run by 
bureaucrats in Washington. 

In the second place, there is already abundant legislation on the books for 
dealing with incipient saboteurs. Let us briefly review some of it. 

(a) The Internal Security Act of 1950, in title 2 thereof, known as the Emer- 
gency Detention Act of 1950, already provides, in the event of war or insurrec 
tion, for the apprehension and detention of “each person as to whom there is 
reasonable ground to believe that such person probably will engage in, or probably 
will conspire with others to engage in acts of espionage or sabotage.” It is true 
that these provisions should be invoked only as a last resort. They would be 
available, however, in the event of war or insurrection. 

(b) The Internal Security Act of 1950 already makes it a crime for any per- 
son who is a member of an organization which has been finally ruled to be a 
“Communist-action” organization under that act to seek or hold employment 
in any “defense facility.” While this provision is not yet effective because the 
proceedings against the Communist Party have not yet finally been disposed of 
by the Supreme Court, that seems an inadequate reason for passing new broad 
and drastic legislation. There is always some lag in the enforcement of new 
legislation. 

Moreover, there are already on the books at least two other statutes for 
dealing with sabotage. 

(c) The Espionage and Sabotage Act of 1954, enacted only last year, provides 
a 30-year prison term for sabotage. Presumably that is a considerable deterrent. 

(d) The Smith Act, now section 2385 of title 18 of the United States Code, 
makes it a crime, punishable by 10 years in prison, to be a member of or to affiliate 
with “any society, group, or assembly of persons who teach, advocate, or en- 
courage the overthrow or destruction of any * * * Government by force or 
violence.” The Government is now proceeding against minor Communist offi- 
cials under this provision. 

Thirdly, we do not believe that an expanded personnel security program would 
be an effective way of combating sabotage. 

It is hard to see how the chivying of the hardcore Communist the Government 
says it is worrying about from job to job would prevent him from commiting 
sabotage. Employment at a “defense facility” may not even be necessary for 
engaging in sabotage. Presumably a railroad rail can be as easily removed by 
an unemployed person as by a member of a track crew. 

On the other hand, the driving of these incipient saboteurs from job to job 
would surely make the FBI's task of watching them more difficult. If these 
persons the Government is concerned about are so deeply involved in the Com- 
munist conspiracy that they are likely to engage in sabotage at a moment of 
national peril, the Government can prosecute them under the Smith Act. If 
they are not, perhaps it would be better to leave them where they are, with the 
FBI watching them. 

Further, it seems likely that an actual loss in security would result from the 
proposed extension of the security program. When the Government tries to 
watch everyone, it can’t watch anyone very well. The more people the FBI, 
or the military intelligence agencies, must investigate, the fewer really thorough 
jobs will they be able to do. 

Indeed, there are indications that in the present industrial security program— 
which applies only to some employees of defense contractors and subcontractors— 
the Government is already attempting more than it can effectively accomplish. 
For example, under the present program the determination of what employees 
in fact have access to “classified” information or material is made by the em- 
ployer, and not by the Government. And the employer not only thus decides what 
employees must receive clearance, but is empowered to grant clearance for access 
to “confidential” material or information, as distinguished from material or in- 
formation bearing some higher classification. The employer may not deny clear- 
ance: if he decides not to grant it, the case is then referred to the Defense 
Department authorities, but the employer may grant clearance. The employer 
makes that decision simply upon the basis of its own files. 

If this industrial security program has any real security purpose, as applied 
to workers having access to “confidential” information or material, its present 
procedures are not adequate to meet that purpose. The FRI, and the military 
intelligence agencies, may know the identity of all of the hard-core Communists 
now working in industrial plants, but there is no reason to believe that all of 
their employers have that information. Thus it is quite possible under the 
present system for a worker known by the FBI to be a Communist to receive 
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clearance from his employer for access to confidential Government material or 
information. 

The Defense Department can hardly regard these current security practices 
as adequate. Presumably they are followed out of necessity, because the Depart 
ment does not have in its employ the thousands of intelligence agents it would 
take to screen the millions of workers covered by the present program 

My colleague, Mr. Joseph Rauh, will elaborate on our viewpoint with respect 
to industrial security programs and related subjects and I shall now defer to 
him. 

Mr. Goxtpperc. First of all 1 want to personally and officially on 
behalf of the CIO and on behalf of the United Steelworkers of 
America commend this subcommittee for the hearings that it has 
been holding. I think the hearings that have taken place have been 
one of the most significant developments that have occurred in recent 
years. 

They have brought light and clarity in a situation that has been 
repressed too long. They have brought understanding to our people 
about the basic issues that are involved in this whole problem of the 
preservation of our constitutional rights and in the ehale problem of 
reconciling our constitutional rights with the needs of our national 
security, a subject on which I am sure the Chair and his counsel and 
the staff and all loyal Americans harbor similar thoughts. We have 
needed this type of public forum, this type of an inquiry, this type of 
a discussion for a very, very long time. And in a sense this hearing 
is overdue, but it has not been due to any fault of the Chair who pio- 
neered this particular inquiry, who sponsored the movement to get 
it started, and I must say, speaking for these organizations that | 
have the honor and privilege of representing, again that we want to 
commend and congratulate the committee for doing what has been 
done. 

Senator Henninos. Mr. Goldberg, I am sure the committee appre- 
ciates very much your very kind statement. 

Mr. Gortpsera. There is another aspect of this hearing which also 
commends itself necessarily to our attention and that is the manner 
in which this hearing has been conducted. The hearing has been 
conducted to bring in everyone who has a legitimate interest in this 
subject. It has been conducted by your distinguished counsel in a 
spirit of fair inquiry to ascertain the basic facts. I sat here this 
morning and I was very, very much impressed by the way this sub- 
committee was attempting to get at the underlying facts involved in 
problems which are very serious problems, in problems which affect 
the basic constitutional rights of American citizens. 

Senator Hennines. Thank you, sir. 

Mr. Gotpnerc. With that preliminary remark I now wish to address 
myself to this subject. 

Among the subjects which require light, which need attention, 
which imperatively necessitate inquiry, is the important subject of 
industrial security. A great deal of public attention has been focused 
on the loyalty program of the United States Government, not as much 
attention has been attracted to the subject of the industrial security 
program which affects millions of workers, industrial workers 
throughout the Nation. And more than that, there have been pro- 
acer in the Congress of the United States which would extend and 
broaden the industrial security program to a point where many more 
millions of American workers would be encompassed within the scope 
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of the industrial security program. Now regardless of what one 
believes as a lawyer about the arguments made by the Government in 
the Peters case and the Bailey case about whether employment and the 
deprivation of employment in the Government violates any constitu- 
tional right and I have strong feelings that constitutional rights are 
involved in that type of situation, I think no one would argue, includ- 
ing the Government, that the deprivation of private employment as a 
result of a Government order does involve the constitutional rights 
of a person living under our constitutional system. 

So we are dealing today with a subject which is directly within the 
purview of the scope of the investigation which this committee is 
making. 

First, we ought to start with our credentials. What are the CIO’s 
credentials in this important field? I think our credentials are clear. 
We are not oblivious to the Communist menace in this country. We 
are quite aware of it. 

In 1949 and 1950 we expelled from the CLO 11 Communist-domi- 
nated unions with a membership of over a million workers, because 
we felt that those unions were led by Communists, were going down 
the Communist line and we felt that those unions were being con- 
ducted along paths that were incompatible with the basic free demo- 
cratic trade unionism devoted to our country which we felt constituted 
the fabric of the C1O. 

When we speak, therefore, of these problems we speak from the 
standpoint of American citizens keenly aware of the dangers of the 
Communist penetration, for example, into trade unions, but we also 
speak as American citizens deeply conscious of the necessity of pre- 
serving and protecting our constitutional rights and of safeguarding 
those constitutional rights against subversion in the interests of taking 
care of some other evil, because in the balance of interest we feel that 
the preservation of constitutional rights must come first, if our con- 
stitution and our way of life is to survive. 

We said it very well I think in the convention resolution which 
we adopted at our last convention when we said: 


We must constantly remind ourselves and our fellow citizens that it is our 


heritage of freedom that has made our Nation great and that it is freedom alone 
that can keep our Nation strong. 


We reject the false notion that civil liberties and internal security are opposed 
to each other and that one or the other must be sacrificed. 


That peculiar notion I think need not be maintained by anyone who 
probes into this particular subject. 

We have had considerable experience with the industrial security 
program now being operated by the Defense Department. And my 
distinguished colleague, Mr. Joseph Rauh, who will testify after I 
do, has been charged by the CIO and the automobile workers of main- 
taining immediate contact with the Defense Department and the armed 
services in relation to their program and he will give you some specific 
examples of our experience. I want to say here and now because I 
think it is fair to do so that in our contacts with the Defense De- 
partment we have been received with the utmost courtesy and we have 
been afforded many opportunities to review these problems. We have 
not agreed in many instances but we have found the Department 
earnestly striving to arrive at solutions to many of the problems that 
are involved, aa do not want you to feel that we have not had the 
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opportunity to communicate with the Department and to bring our 
roint of view to the Department because we have in many instances. 
Mr. Rauh and I have been over to the Department, we have discussed 
with the people in charge of this program various aspects of the pro 
gram. In some instances we have been able as a result of our rep- 
resentations to them to get changes in the operation of the program. 

In other instances we ie been unsuccessful. 

Let us analyze what is the scope of the program of the Department 
dealing with the field of industrial security. According to the best 
estimates that are available, there are about 3 million workers now 
covered by that program. These are workers who are handling classi- 
fied material and I will say a word about that ina moment. Accord- 
ing to the best estimates available about 1,000 people have been 
discharged from employment as being security risks under this 
program. 

Mr. Hocker. You mean actually discharged or do you mean denied 
access to classified material ¢ 

Mr. Gorpperc. They have been denied access to classified material. 
I am afraid one of the things that we would certainly like to inquire 
about, which we do not have accurate information on, is how many 
have lost their jobs as a result of this type of denial, because the denial 
in itself carries with it very serious implications. 

The program is broad in scope in that it deals with classified mate- 
rial and one of our particular problems that we would like to raise 
with you, and Mr. Rauh will develop in detail when he testifies later, 
is that we think the line drawn between classified material and unclas- 
sified material is perhaps too broad of a line, that many jobs which by 
any commonsense definition do not deal with classified material are 
regarded to do so, and therefore brought within the scope of the 
program when they need not be brought within the scope of the 
program. Furthermore, we think that the procedure followed with 
respect to the clearing or nonclearing of a worker in this category is 
not a procedure compatible with our constitutional framework. 

Briefly the procedure is that a man is, if there is derogatory infor- 
mation about him, if the employer does not clear him, and the em- 
ployer in the first. instance may clear him and we will talk about that 
in a moment, and the possible dangers of that type of thing where 
the employer has the initial determination, but if he is not cleared, 
he goes to a screening board and he may not know he is before a 
screening board. Very often the first information that he has about 
the charge against him is when he is summoned before one of the 
boards established—there are three of them, regional boards—estab- 
lished in order to determine these charges that are filed against him. 

The charges are broad in scope. Very often a man does not know 
the substance of the charge until he is actually at the trial, which is 
a very late day to be advised of the substance of the charge against 
him. 

And he is confronted generally with a confidential file and very 
often the board itself, let alone the person charged, does not know the 
nature of the evidence against him. We think this violates funda- 
mental rights of a fair hearing, which we think the Constitution 
guarantees a worker under these particular circumstances. 

Now, there are some Communists in industrial plants, as in other 
walks of life. And I am aware that the possibility exists that a Com- 
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munist may engage in its espionage or sabotage, but the question 
is whether it is necessary to adopt a procedure as farflung as this 
procedure is and if we take the bills that were introduced at the last 
session of the Congress, like the Butler bill, extend it to the whole fab- 
ric of our industrial society, as a safeguard against the relatively few 
Communists who have managed to find employment in industrial 
plants, to me it seems that this is a shotgun approach. To me it seems 
that we ought to devote our energies far better to tightening up our 
counterespionage system, to making sure that our security agencies 
are working day and night, if necessary, in order to pinprick the points 
where there may be danger, rather than adopting a broad approach 
which leads to investigation and a broad series of inquiries into the 
matter on the whole in the interest of millions and millions of Ameri- 
can citizens. 

One thing I think we ought to make clear, that the bulk, the over- 
whelming bulk, the great percentage of American citizens are whole- 
heartedly loyal to this country and to its institutions. Speaking for 
the unions in the CIO and I am sure for the unions in the A. F. of L., 
one of the greatest safeguards that we have against any form of 
sabotage or espionage in the plants and factories of our country is 
the loyalty of their fellow workers. I can tell you as counsel for the 
CIO and counsel for the steelworkers union who has sat in on in- 
numerable meetings of our union people that our union people are 
very alert to this problem. 

We have educated them to the problem of the dangers of com- 
munism, and it would be very very difficult in any industrial plant 
where you have a live functioning alert union, it would be extremely 
difficult in such an industrial plant for a man to commit sabotage 
or engage himself in espionage activities, because his fellow workers 
who are in contact with him day by day would be alerted to such a 
person. 

That does not mean that it may not happen. We are all realistic 
people but I venture the thought which I am sure has been suggested 
to this committee that there is no such thing as absolute security. 
Absolute security is something we may all seek as human beings, but 
we cannot attain in real life. We can only have the best type of 
security that we can have with the agencies available at our command. 

What is very interesting, I think, is that in the realm of sabotage 
for example, we have gone through two experiences, two experiences 
that have rocked this country. One was in World War IT and one 

vas during the Korean conflict. They were both real experiences. 
And in none of these conflicts was there any demonstrable case of 
sabotage of our industrial plants that we know about. And I don’t 
know whether any has been brought to the attention of this committee. 

I thought Sidney Hook’s statement in the New York Times maga- 
zine section on January 30, 1955, was particularly relevant on this 
point. 

He said: 


The real problem is not one of absolute security or security in general. It’s one 
of achieving more and better security in meeting specific hazards in a par- 
ticular area of risk and uncertainty—and meeting them in such a way that 


we do not lose more by the methods we adopt and by the disasters we would 
prevent. 
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That focuses I think the problem that we must not assume that 
we don’t have ways of dealing with saboteurs, with spies and with 
Communists who get together in a conspiracy to overthrow our 
Government. 

We have laws on the statute books. We have the Smith Act. We 
have the Espionage Act and Sabotage Act. We have the Internal 
Security Act of 1950. In all of those statutes we have means of 
coping with problems of the hard core of Communists who are in 
particular positions that would jeopardize the security of the argpennn’ 

Now, it seems to me that therefore there are two things that ought 
to be made very important in our consideration of the subject and 
one is that we ought to examime—and this committee could be very 
helpful in that connection—we ought to examine into the Defense 
Department’s operation of the present internal-security program. 
How is it working? We don’t know outside of the general statistics 
that we have. I am referring to the industrial-security program. 
We don’t know. We read the regulations. It is presently confined to, 
as I have said, to people handling classified material. We ought to 
find out from them how it is working. 

Secondly we ought to find out why is it necessary, why has it been 
proposed, to expand this program to nonsensitive plants under the 
general guise that all plants virtually in the country deal with some 
type of defense equipment. Why divert the energies and the resources 
of the security agencies of the Government, the FBI, G-2, ONI, CLA, 
and the other agencies—why divert their agencies from focusing on 
the real potential menace, concealed spies, spies generally are con- 
cealed. They don’t exhibit their credentials. 

Why is it necessary to or desirable to broaden this program so that 
virtually every worker who works in any major industrial plant will 
be subject to the scrutiny, subject to being called upon to answer 
questions, have his record brought into consideration, and use the 
energies and the skills of many able people to rake the past of men 
and women who by no stretch of the imagination can be regarded 
to be potentially dangerous to our country or to its institutions? 

There is one aspect of this which worries us very much as labor 
organizations and that is the extent to which—and Mr. Rauh is going 
to comment on this in greater detail, but I would like to comment 
on it in passing—the extent to which employers participate in this 
program to the exclusion of unions and the dangerous potentiality 
in that to the rights of workers and to the rights of a unions. 
I said before that under the industrial security program an employer 
has a right to grant clearance to the handling of confidential ma- 
terial, the converse of that is that he has a right to say I will not 
grant clearance and while he cannot deny clearance, that immediately 
means that the man involved is subject to a security check. 

I think that is a very broad power. I think that is too broad of a 
power to trust to an employer. . I think that is a power that the Gov- 
ernment itself must assume, if it is assumed that a program is desir- 
able. I think it means that an employer can decide who is a good 
security risk and who is not a good security risk. I venture before this 
committee the observation that in the troubled climate, as occurs, we 
have managed to alleviate him of the troubles in industrial relations- 
but in the troubled climate that occurs that this is not a good thing to 
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permit, because this permits an employer to place the job status of a 
man into jeopardy for reasons of his own. 

Surely the man may be cleared after a long investigation and in the 
field of industrial security like in the field of loyalty I am sure if we 
make a breakdown of the cases, which I don’t have available, I am sure 
you will find a familiar pattern repeat itself. If a man can hire a 
lawyer and get the benefit of counsel and have a lawyer amass the facts 
probably his ultimate result will be favorable. But what about the 
man who cannot afford to hire a lawyer, what about the man who thinks 
it is disgraceful? What about the men who think they ought not to 
discuss or raise these questions? What about the men who have family 
problems and do not raise it because of those considerations? These 
are all people who are your responsibility as a committee of the Con- 
gress and I begin to feel a very great responsibility on the part of the 
trade union movement of the country. We have a great responsibility 
to these men. 

I would like to conclude this very brief statement by saying that 
it is important and necessary therefore that we illuminate this subject 
just as we have illuminated the other important subjects that you have 
dealt with. It is important, maybe perhaps even more important, be- 
cause one of the most fundamental rights and one of the most funda- 
mental aspects of life obviously is the right to work, the right to be 
employed. Without that you cannot maintain yourself, you cannot 
maintain your family, you are in complete jeopar dy in your entire life. 

What we are talking about here is a program which calls that into 
question. 

I do not question the motives of those who would subject this whole 
employment in many areas into this type of security investigation. 
What I question is the wisdom of doing this. What I question is the 
constitutionality of the procedures that are being followed. What I 
question is the desirability of broadening the program. What I would 
like to have—we have not said in the CIO that no security investiga- 
tion on sensitive jobs is required—we have never taken that position— 
but what I would like to do is ascertain what are sensitive jobs, how far 
need you go with the understanding that you don’t go farther than you 
have to go. You don’t investigate just for the purpose of investigat- 
ing. You don’t divert the attention of our security agencies away 
from their paramount task, which is to protect our country from 
genuine spies. 

I question the advisability of taking a steelworker from Gary or 
from Gadsden, Ala., and subjecting him to a broad program often 
with suspension involved from his job because of some perfectly in- 
nocent, innocuous association with some organization 25 years ago or 
because of some association of a relative or a friend, many, many 
years ago, particularly when he works under circumstances where by 
no stretch of the imagination could he do any more harm to the se- 
curity of our country than a casual passerby. 

Not so long ago, in the company of Mr. Fairless and McDonald, Mr. 
Fairless the chairman of the board of United States Steel and Mr. 
McDonald the president of the steelworkers union, I went on plant 
tour of the great steel plants at Birmingham, Ala., and Bessemer, 
and Gadsden. You look at those great big steel companies, if you are 

talking about sabotage, anyone from the outside could sabotage those 
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plants as effectively as any one from the inside. Anyone familiar 
with a plant knows that is so. 

They are farflung plants and range over a wide area and anyone 
can move in if they are so disposed. What is the purpose, what is 
the sense of regulations which would encompass in a broad way those 
plants into a program of alleged security? I would not feel secure in 
that. I would feel much more security if a trained force of FBI 
agents were concentrated all through the country in seeing to it that 
there was no genuine espionage or sabotage agents infiltrated through 
their tested and praiseworthy activities in the area of counterespion- 
age and counter-intelligence. 

We have had some specific cases on this subject that Mr. Rauh is 
going to talk about. We have some witnesses we would like to present 
this afternoon and I am sure you would like to hear and I would be 
glad to answer any questions you would like to address. 

Senator Hennines. Have you any questions, Mr. Hocker? 

Mr. Hocker. No, sir. 

Senator Hennine@s. On behalf of this committee I want to thank 
you very much for having come here, Mr. Goldberg, for the prepara- 
tion you have made in order to be here, and for giving us your testi- 
mony. 

Mr. Goxppera. Thank you, sir. 

Senator Hennines. Thank you, sir. 

Mr. Hocker. May I add my thanks, Mr. Goldberg. 

Senator Hennrines. Your next witness / 

Mr. Hocker. Mr. Rauh, will you please come forward and be 
sworn? 


Senator Henninos. Will you solemnly swear that the testimony 
you are about to give in these hearings will be the truth the whole 
truth and nothing but the truth so help you God ? 

Mr. Ravn. I do. 


Mr. Hocker. Will you please give us your name, Mr. Rauh. 


TESTIMONY OF JOSEPH L. RAUH, JR., WASHINGTON, D. C., ACCOM- 
PANIED BY PAUL SIFTON, NATIONAL LEGISLATIVE REPRESENT- 
ATIVE, UAW-CIO 


Mr. Ravn. My name is Joseph L. Rauh, Jr. 

Mr. Hocker. You are a lawyer, are you, sir? 

Mr. Ravn. I am a lawyer in the city of Washington. I am Wash- 
ington counsel for the United Automobile Workers. I have handled 
industrial security matters for both the CIO as Mr. Goldberg indi- 
cated and for the United Automobile Workers. 

Mr. Hocker. Among the matters you have handled for those two 
unions have you had occasion to handle problems arising under the 
industrial security program of the Armed Forces? 

Mr. Raun. Yes. I regretfully say I have had a great deal of ex- 
perience with this program, Mr. Hocker. 

Mr. Hocker. What can you tell us about your observations of the 
program ? 

Mr. Ravn. First, before I do, I would like to say how enjoyable it 
is to be in this chair before this committee which is doing so fine a job. 
I have been in this chair when it was not quite as harmonious an 
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atmosphere toward civil liberties. I think the efforts of this com- 
mittee are both a cause and effect of the great turn that has happened 
in this country away from some of the abuses of civil liberties of the 
past years and into the really better situation that has occurred. 

As an American citizen apart from my position here I want to 
thank you. 

Senator Henntnes. We thank you very much for your comment, 
Mr. Rauh. We appreciate it. 

Mr. Ravn. Up to now public attention has been almost completely 
focused on the loyalty security program. The industrial security 
program of the Department of Defense that you are going into this 
afternoon is sort of a poor relation. 

Nobody pays any attention to it. It has been up to a few unions 
such as ours to try to deal with this problem. Again we are grateful 
you are going into this facet of security operations. 

Mr. Hocker. Mr. Goldberg indicated that he thought this particu- 
lar problem involved about 3 million workers. Is that your estimate 
about the number of people involved in this program ? 

Mr. Ravn. That is the estimate also of the Department of Defense. 

Mr. Hocker. I see. 

Mr. Ravn. There are about two, a little over 2 million, that are 
involved with what you call confidential information and about six to 
seven hundred thousand who have access to secret and top secret in- 
formation, bringing the total to approximately 3 million workers. 

Mr. Hocker. Can you tell me what—give us a little outline as to 
what the industrial security program is and how it operates. 

Mr. Ravn. Yes; I will be glad to start that way. 

The purpose of the industrial security program is to keep people 
who are security risks away from the secret information. 

That purpose nobody can quarrel with. We are all for that. We 
in the CIO and in the UAW are second to nobody in wanting to 
keep persons who are truly security risks away from truly secret 
information, 

The trouble is that what you get out of this program is keeping 
people who are not real security risks away from information which 
is not really secret. That gives you a two-sided approach to the 
problem. First, what information is the Defense Department trying 
to protect and secondly how are they working the program in regard 
to finding out who is a security risk? And, Mr. Hocker, I would be 
pleased to deal with either facet of this as you think best. 

Mr. Hocxer. I will leave that to you, Mr. Rauh. I expect you will 

vant to deal with both of those facets, won’t you? 

Mr. Ravn. I should like to. We will start with the fact that this 
program has gotten all out of hand. The laudable objective of pro- 
tecting real security information has been so expanded that the pro- 
gram today applies to all sorts of people who have nothing to do with 
security information, and this has several facets. In the first place, 
the upgrading of secrecy is something that is worthy of your consider- 
ation. The ordinary fellow in a mechanical operation really does not 
have access to any security information. 

The bulk of the security information you will find in the develop- 
mental stages of engineering and drafting. Yet literally hundreds of 
thousands of people in mechanical operations are subjected to this 
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screening. I am not saying that there are not some mechanical opera- 
tions that would warrant screening. There may be some small part 
or gadget that is a tremendous secret. But by and large the mechani- 
‘al operation probably does not contain access to material that would 
be of value to our cold-war enemies. 

That is not the only way this program gets beyond real security 
operations. We had a case in the UAW where an employer wanted 
to get rid of a fellow. He had him in a foundry where there was not 
anything more secret than what is going on in this room today. But 
he told the Defense Department he wanted clearance for this man to 
vo into the secret part of the plant. The man did not want to go there 
and the employer did not want to send him there. But, once he asked 
tor clearance for him, the Defense Department went and declared him 
a security risk and then the employer fired him out of the foundry asa 
security risk. This is an evidence of how this program gets beyond 
access to security information and into the life of the ordinary worker. 

Here was a man fired as a security risk from the nonsecret part of 
the plant because his employer wanted to get rid of him. 

When we see something like this in the labor movement we know 
that this kind of a program is subject to grave abuse and that it can 
be used by an unscrupulous employer against a militant trade unionist. 

This is not the only way this thing gets expanded but I thought that 
was a good illustration of it. 

Mr. Hocker. Is it possible for a union to ask for a security clearance 
for an employee at the plant that the union represents / 

Mr. Ravn. No, sir. The employer has full control over this. That 
is very bad. The Department of Defense ought to decide who has ac- 
cess to classified information, not the employer. But as it stands the 
employer decides who has access to classified information and then 
asks for clearance. And in the case I gave you the employer asked for 
clearance knowing this fellow did not have access to classified infor- 
mation, knowing he was not qualified to go into the security part, but 
wanting to get rid of him. 

Mr. Hocker. I understand that. The only question I was coming 
to was: Would it be possible for an unscrupulous union leader as well 
as an unscrupulous employer, if there be any such, to get rid of a 
member of his union that he did not like by asking for the same sort 
of action ? 

Mr. Ravn. I don’t believe it would be possible under this program 
to do that unless he were in cahoots with the employer and asked the 
employer to do this. 

Mr. Hocker. I see. The request, in other words under the program, 
must come from the employer or else from the Defense Department 
itself. Is that what it comes to? 

Mr. Ravn. That is exactly right. 

Mr. Hocker. All right, sir. 

Mr. Ravu. Another large CIO union has had this problem. The 
employer took the whole plant and said it was a security plant; said 
everybody in the plant had to be cleared even though he had nonsecu- 
rity work in his sa. That shows you another facet of it. In the first 
case I gave you it was a fellow in a plant where they admitted there is 
nonsecret work but the employer said he was going to transfer him to 
secret work and got rid of him that way. Here is another type of 
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operation. Here the employer says the entire plant is a security plant, 
screen them all, even though obviously many parts of the plant were 
not involved in security. 

Then, finally there are the employers who admit part of their plant 
is nonsecurity, but when a man 1s declared a security risk in the secu- 
rity part, the employer says, “Out. You may not come over to the 
nonsecurity part.” And thus, even though the Department of Defense 
takes the same position that we do, here is a situation where the em- 
ployer is told that a man is a security risk, maybe for some perfectly 
honorable reason, such as having left a mother behind years ago 
in Russia. The employer is told this man is a security risk and then he 
says I will not have the worker in the nonsecurity part of my plant. 
Many of the largest aircraft plants on the west coast, I regret to say, 
have taken this position. 

In fact the representative of Douglas Aircraft testified before un- 
other congressional committee some months ago that even if the reason 
for a man being a security risk was that he left his mother home in 
Russia a long time ago, nothing he could personally be blamed for, 
that they, Douglas, would not have this man even on nonclassified 
work. 

There is another trouble with this program which works unfairly in 
spreading it. Ifa man is found to be a security risk under one of the 
Government programs, say this program, he can’t get a job anywhere 
in those plants that have contracts with the Government. 

Mr. Hocker. Why not, Mr. Rauh? 

Mr. Ravuu. You have to have clearance, that is what it comes down 
to. That is a word of art now in trying to get a job if you are a scien- 
tists, physicist, engineering, draftsman in any one of these plants. 
You have to have clearance. 

Mr. Hocker. Does this mean that when an applicant for a job ap- 
plies to a plant having defense work he is asked whether he has been 
denied clearance in some other plant? 

Mr. Ravn. Every time. This is an absolute requirement. I have 
a case that was called to my attention of a man who was held a security 
risk under one of these many programs that you are examining into 
here. He was turned down no less than 113 times for jobs in places 
where they had advertised that they had vacancies for which his quali- 
fications were exactly what the advertisement contained. 

He got letters from these places as soon as he said he did not have 
clearance and I would like to mention three of these letters because 
they illustrate this problem of what happens to a man without clear- 
ance. One company wrote him that— 

Inasmuch as we are doing some Government contract work, security clearance 
is required for all our employees. 

You see what this employer is saying. “If I have some security 
work I won’t take this man on nonsecurity jobs.” 

Another company rejected him stating that— 

Since we desire to keep our firm in a position to accept classified work we 

have to be extremely careful. 
In other words he is saying we don’t even have any classified work 
yet we want to be able to tell the Defense Department that we are 
really very clean and want classified work, so they won’t hire a person 
without a clearance. 
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The third company wrote—this is 3 out of 113 that did not take 
him— 

Even though it is contemplated that the employee’s work may not necessarily 
involve a military project directly * * * employment with us must always be 
made contingent upon our being able to obtain and maintain satisfactory 
Department of Defense security clearances. 

What these employers are saying is “I will get somebody else. If 
a man does not have clearance, I won’t take him, because, even in 
nonsecurity work I want nothing but people with clearance in my 
plant, so when I deal with the Department of Defense I can assure 
them I am a security-minded, security-conscious employer.” 

So in this sense, when the Department of Defense discusses these 
problems with the employer, they are accentuating this tendency of 
broadening this program beyond the access to secret information, 
where everybody in this room including us would agree that there 
should be a program to weed out security risks. 

Mr. Hocker. It seems to me implicit in such a program that a 
manufacturer who hopes to have some Government procurement work 
would take that attitude of the three employers whose letters you have 
read; doesn’t it seem so to you? 

Mr. Ravn. No, sir. It seems to me that an employer is doing some- 
thing detrimental to security if he refuses to hire a man for nonsecur- 
ity work who has not been cleared. The reason I say that is: The 
security program can only work soundly if a security risk is not 
treated asa leper. In other words if every man—— 

Mr. Hocker. I appreciate that, but I am thinking of the point of 
view of the individual employer in the climate such as we have gone 
through in the last few years, where such a bill as the Butler bill, 
which Mr. Goldberg referred to, is in the hopper. Doesn’t it seem 
likely to you that such an attitude on the part of the employers would 
necessarily follow from the attitude of the Defense Department 
toward these clearances. 

Mr. Ravn. I think there is a lot in the way you put that, Mr. Hocker. 
I couldn’t challenge that. I would only say that, insofar as the cli- 
mate is changing, insofar as you are helping to change it, you may help 
to change this too. I was trying to explain why, on a rational basis, 
the employer is hurting security rather than helping it. 

Mr. Hocker. And his own production perhaps? 

Mr. Ravu. And his own production. There is a great shortage of 
physicists, scientists of all kinds in this country. If a man without 
clearance is going to be barred employment, that is going to hurt the 
full use of American scientific manpower. 

Mr. Hocker. What do you suggest could be done to correct this 
tendency ? 

Mr. Ravn. I would suggest two things. In the first place, let us 
restrict the Defense Department’s industrial security program to 
persons with access to security information and, second, I believe there 
should be a penalty for employers who utilize the denial of security 
clearance as a ground for discharging from, or refusal to hire on, non- 
security work. In other words, and we have mentioned this to the 
Department of Defense, take an aircraft plant on the west coast. A 
man,is declared a security risk and they fire him even though there 
was a perfectly good job in the nonsecurity part of the plant. 





548 SECURITY AND CONSTITUTIONAL RIGHTS 


I think it is up to the Defense Department to defend that man’s right 
to work in the nonsecurity part of the plant. And I believe that these 
other matters can be handled the same way. The Defense Department 
owes a responsibility to those determined security risks. It isn’t as 
though they were being declared traitors or disloyal. That is where 
the problem is. They are being declared security risks maybe for 
something they can’t help. Maybe some instability that the man 

can’t help. It may be a kinship that the man can’t help. It may be 

that in dealing with secret information we have to take these men off 
that work, but, once having taken them off that work, there is a 
responsibility on the Defense Department to see that they don’t lose 
employment entirely. Therefore, they should insist with these air- 
plane plants that they must give this man work in a nonsecurity place 
if they have a job. 

I leave out the possibility of the seniority problems and other mat- 
ters involved. The rule could well be established that if there is a 
place where the employer can put these people in nonsecurity work, 
they must do that rather than fire them. 

Mr. Hocker. I mentioned a while ago that Mr. Goldberg referred to 
the Butler bill. Can you tell us a little bit about what that provides 
and where that is now? 

Mr. Ravn. Mr. Hocker, this is a most serious matter. The Butler 
bill is one of the most dangerous pieces of legislation that has ever been 
put up to the Congress of ‘the United States. In a word that is a bill 
for screening every worker in defense industry. Now, the bill itself, 
which is S. 681, provides authorization to the Gover nment to screen all 
workers in defense facilities. “Defense facilities” includes any plant 
which the Secretary of Defense says is a defense facility. There are 
three alleged justifications for extending this screening program to 
what I take it would be 20 million workers—I don’t have a good esti- 
mate here, but I would say 15 to 20 million workers. The three justi- 
fications that the administration seeks to make for this bill are, first, 
they need the bill against sabotage; second, they need it against 
espionage; and third, they need it against subversive activities, 

Starting in reverse ‘order, the bill has nothing to do with subversive 
activities. There are plenty of laws in America to deal with that, the 
Smith Act, the Internal Security Act of 1950 and many other laws. 

Sec ondly , it has nothing to do with espionage because by hypothesis 
the program you are considering here today is the program that deals 
with persons having access to classified information and is the program 
intended to prevent espionage. 

So what you get down to now is that the Defense Department and the 
rest of the administration takes the position that, in order to prevent 
sabotage in this country, they have to screen all the workers. 

Mr. Chairman 

Mr. Hocker. Could this apply, let us say, to a mattress factory 
if the mattress factory supplied mattresses to the Armed Forces? 

Mr. Ravn. Yes, it certainly would, if Secretary Wilson felt that 
the danger of lighting a match in that mattress factory was significant 
to the sleeping comfort of the soldiers. It would certainly apply. 

Certainly anybody supplying goods for the Armed Forces would 
come within the term “defense facility”. . 

Mr. Hocker, the real question is how you stop sabotage in this 
country. As Mr. Goldberg mentioned, there is no recorded case of 
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sabotage during the Second World War and during the Korean 
conflict. 

We are not muddleheads enough to think that this proves that in 
a hot war with the Communists there is no risk of sabotage. Ina 
hot war with the Communists there is a risk of sabotage of our facil- 
ities. But the problem is how are we going to stop sabotage¢ And 
there it seems to me that the problem really comes down to this. You 

can do two things. You can do what the Butler bill proposes and 
screen everybody. Or you can follow the time-honored methods of 
counterintelligence. 

Sabotage is “not a simple operation. Nobody here I presume could 
go into a . steel factory and sabotage it even if we got in there and 
that was our intent. It involves a group, it involves direction, it 
involves know-how, it involves equipment. ‘That means sabotage is 
going to be a professional operation in a hot war, heaven forbid, with 
our Communist enemies. And it will have to be dealt with as a pro- 
fessional counterintelligence operation. As was well said by a Har- 
vard physicist: 

The moment we start guarding our toothbrushes and our diamond rings with 
equal zeal, we usually lose fewer toothbrushes but more diamond rings. 

The moment we start trying to watch everybody in this country, 
we are going to pick up a lot of nuts and nonconformists and we are 
going to miss any trained sabotage ring that really is a danger to our 
country. 

Because I think you will hear this from the Defense Department, let 
me make their argument and then answer it while I am still here. 
The Defense Department will say we don’t want to screen 15 or 20 
million people like the union people tell you we do. We just want 
to exclude the “hard-core Communists” from these plants. 

Mr. Chairman, it would be nice if the “hard-core Communists” wore 
red shirts or red sweatshirts marked on top “I am a potential sabo- 
teur,” but for reasons of their own they don’t wear shirts like that. 
They look like everybody else. The only way you can find these 

“hard-core Communists” is by a screening process of all of the workers. 
And furthermore, in answer to the argument you will hear from the 
Defense Department i in support of this bill, there is presently a law 
on the books which forbids a member of the Communist Party from 
working in any defense facility. 

If they are really just interested in “hard-core Communists” being 
conkiiel. once the Internal Security Act is in operation, they can 
apply that law to the situation. 

Furthermore, in the same bill, there is a provision for detention 
during a shooting war of persons who would be likely to engage in 
sabotage. 

In other wor ds, the arguments put up for the Butler bill really fall 
in the face of the fact that there are perfectly adequate si afeguards 
in our country to prevent sabotage under existing law. The only 
ground for the Butler bill is if you really want a screening program 
of American workers. We are, I would say, as opposed to ‘the Butler 
bill and the idea of a general screening of American workers as to any 
bill that has been pr esented to Congress in the last 10 years. 

Mr. Hocker. One matter in the Butler bill—I don’t know whether 
I am accurate in making this statement or not—but one matter in the 
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Butler bill that disturbs me is that it seems to be the first piece of 
congressional legislation which would expressly withdraw from the 
screening program the protections of the Bill of Rights. In the pro- 
cedural aspects it expressly makes the Administrative Procedure Act 
inapplicable. 

It expressly permits the withholding of information which in its 
judgment would injure its investigatory activity in connection with 
the hearings under the proposed bill and so forth. Have you any- 
thing to say with respect to that? 

Mr. Ravn. I agree a hundred percent with the implication of your 
question. It seems to me that that provision of the Butler bill is 
clearly unconstitutional. What the Butler bill is saying there, as I 
read it, is that you can throw a man out of a private plant without 
letting him face his accusers, receive definite charges and ail the other 
requirements of the Bill of Rights. I think that the Government 
has always defended what happens in the Government security pro- 
gram by saying that Government employment was a privilege, not a 
right, and therefore you could abuse people because it was just a 
privilege. 

I don’t agree with that, but I think it is irrelevant here. Whatever 
may be the situation in the Government employment program, it is 
certainly clear beyond doubt that the due-process clause applies to 
an employee in a private plant. The right to work in a private 
plant is a right, not a privilege, whatever that difference means or 
may be. 

Mr. Hocker. You mean as between him and his Government? 

Mr. Ravn. As between him and his Government. I am glad you 
made that point because it is so often missed. When the Govern- 
ment comes in the plant and tells the employer to do something about 
an employee, they must give the employee the benefit of the due-process 
clause, and that includes clear charges, facing his accuser, the pre- 
sumption of innocence and definite reasons for or against him. 

The circuit court of appeals in San Francisco has just, what you 
might call, given a prejudgment of the unconstitutionalty of the But- 
ler bill. The proponents of the Butler bill have relied upon the Mag- 
nuson Act as their prototype in arguing for the validity of this bill. 

The court of appeals has held that the M: agnuson Act, insofar as it 
does not provide confrontation, is a violation of the due process clause. 
Let me say right here, if it is a violation of the due process clause 
where the employ ee works at a port, how much more would it be a 
violation of the due process clause where the employee is at a less 
sensitive spot ? 

Mr. Hocker. Do you refer to this portion of the decision in Parker 
v. Lester, is that the case you refer to? 

Mr. Ravn. Yes, sir. 

Mr. Hocker. I quote here from that opinion: 

Those who sue here are in the position of persons who under ordinary con- 
ditions would be entitled to claim the benefits of the due process clause. The 
liberty to follow their chosen employment is no doubt a right more clearly 
entitled to constitutional protection than the right of a Government employee 
to obtain or retain his job. It has been suggested that the latter is not entitled 
to protection of the due process clause * * *. Even the alien lawfully residing 
in the United States is entitled to this protection * * *. The plaintiffs here are 
citizens of the United States and the rights and liberties which they assert relate 


not to any public employment, present or prospective, but to their right to pursue 
their chosen vocations as merchant seamen. 
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Is that the passage you had in mind? 

Mr. Ravn. Yes, that said it much better than I was able to. 

Mr. Hocker. You have talked about the Butler bill and the possi- 
bilities of it. How does the present program operate ¢ 

Mr. Ravu. I have listed 10 points which I would like to run over if 
I may. To my mind there are two jobs. First to limit this program 
to its narrow and appropriate sphere and then to make it fair. 

I would like to come now to the part about making it fair. The 
first point is just a bit of history but I think it is a worthwhile bit 
of history to put on the record. The way the present program starts 
is that every employee with access to classified information is required 
to fill out a form, called a personal security questionnaire. The ques- 
tionnaire was rocking along all right in early 1954, but the Depart- 
ment of Defense could not leave well enough alone. They took under 
consideration a certification that would be required of every employee 
who would have access to classified information as follows: 

I am not now knowingly associated with, nor have I knowingly associated 
with any individuals, including relatives, who are or have been members of the 
organizations listed on the Attorney General’s list. 

We are consulted by the Defense Department on matters of this 
kind. I want to say as Mr. Goldberg did that they have always been 
nice in consulting us; they have very seldom taken our advice but they 
always have been nice in consulting us. They showed us this proposed 
certification. I must say I hit the chandelier when I saw this state- 
ment because, as we said to them, nobody in the executive or legislative 
branch themselves could sign a statement like this. 

We pointed out to the Defense Department the case of Senator 
Saltonstall. I mean no disrespect to Senator Saltonstall. I think he 
is a fine man, but also I think it is common knowledge that he once 
belonged to this National Council of American-Soviet Friendship. 
If that is true, no Senator could have signed this silly certification. 
We looked this up and presented all this to the Department of Defense. 

Mrs. Joseph Davies was also a member of this same organization. 
That meant that nobody who went around in Washington Society 
could have signed the certification. 

Pretty soon we had it so that nobody in Washington could have 
signed this certification. Yet they were going to ask everybody in a 
defense plant with access to confidential information to sign it or to 
list all the people they knew who had ever at any time even before they 
knew them belonged to one of these organizations. Well they made a 
compromise. They limited the certification to the last 5 years. We 
opposed that too. But they went ahead and put this thing out. 

The protests flowed in. To the great credit of former Senator 
Harry Cain, he was one of those who protested. 

The certification was finally withdrawn. 

_ Mr. Hocker. Let me ask you this. As long as the certification was 
in effect, was it a requisite to employment or, I should say, to clearance 
in defense industries? Was it necessary that the certificate be issued 
or was it, as we heard this morning, just something which started an 
investigation ? 

Mr. Ravuu. I think it was something that started an investigation. 
But while it was in effect, you had to fill it out. I challenged the 
people who were putting it into effect to fill one out. You either had 
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to say you never knew anybody who had belonged to these organiza- 
tions—which you could not say—or you had to list everybody you ever 
knew that you had reason to believe might have ever at any time 
belonged. 

Actually the certification they put out was limited to the past 5 years 
so that it was not quite as bad as if you had to go back through the 
whole of your life. Apparently the certification had such a difficult 
operational background and the public protests were so great that they 
have now withdrawn it. I have mentioned it here to show you that 
there were times when these things had to be fought by the unions 
without a great deal of help. I think it might be nice if we were 
assured that this idea would not start up again some day, because this 
was a bit of 

Mr. Hocker. This certification is no longer in effect ? 

Mr. Raun. No longer in effect. 

Mr. Hocker. When was it withdrawn ? 

Mr. Ravn. Some time in the spring, sir. 

Mr. Hocker. Of this year? 

Mr. Ravn. Yes, sir. 

Mr. Hocker. All right. 

Mr. Ravu. The way the program starts after you have filled out the 
personnel security questionnaire which I just mentioned is by the 
employer clearing you for confidential information. If all you are 
to have access to is confidential information, then the employer has a 
right toclear you. That is a power we don’t think an employer ought 
to have. It is true he can’t deny access to anybody, but why should 
the employer decide whether the employee is a security risk or not for 
any purpose? That isa governmental function. The employer gets 
certain benefits out of this. For example, suppose an employer has 
a man in a plant with access to confidential information that he does 
not like—for union reasons, let us say. 

The mere right to refuse to clear him and put him through the 
governmental program as against the other fellow who does not belong 
to the union is a very valuable right. Why should the employer say 
this fellow goes through the governmental program, this one does not ? 
That isa governmental function. And the sooner the Defense Depart- 
ment either gets equipped to do this job or does not have the job done, 
the better. 

I doubt that there is much in the field of confidential information 
that the Russians don’t know. I think a lot of the confidential clear- 
ance could be done away with. 

But if you are going to have confidential clearance, certainly it 
ought to be clearance by the United States Government and not at 
the whim, as I say, of the employer deciding whether the fellow should 
go through the governmental program. So we recommend strongly 
that this power, that this authority be exercised by the Department 
of Defense. 

No. 3. The first major step in the governmental program is the 
screening operation. 

This screening operation is not operated satisfactorily. In the first 
place, the Government operates ex parte, the screening board acts 
without the employee ordinarily knowing his case is under consider- 
ation. 
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In the second place, if 1 man on the 3-man board votes against the 
employee, he is suspended ; rather, he loses his right of access to classi- 
fied information and if that is the only kind of job he can have, he is 
suspended from the plant. 

Mr. Hocker. You say one man on the board can. 

Mr. Ravun. Yes, sir. 

Mr. Hocker. A minority of one. 

Mr. Ravn. There are 3 men on the screening board, but unless all 
3 clear you, the ruling is against you. 

In other words you can win the case 2 to 1 and lose. You have to 
get a unanimous clearance from the screening board in order to be 
cleared. 

Mr. Hocker. Can we stop a moment to inquire how the screening 
board is selected ? 

Mr. Racu. I am afraid I will have to refer you to the Department 
of Defense. I have the regulations in my bag but it would take me 
a minute to get to them, Mr. Hocker. 

Mr. Hocker. Never mind, we will pass that for the time being. 

Mr. Ravn. I can tell you how they were chosen before the new 
regulations. They were chosen by the 3 area commanders—1 in San 
Francisco, 1 in Chicago, and 1 in New York. 

I think that has been centralized now. But I will have to leave it 
to the Defense Department people. 

I would like to say this. The screening board members are not gen- 
erally people who would understand a union or a union man’s feelings 
or a union man’s activities. They are not people with a background 
in union activities. They are not people with a workingman’s back- 
ground or a background that would lead them to understand a work- 
ingman’s problem. 

That Iam sure of. The technical methods of their choice I am not 
sure of. 

Mr. Hocker. To lay this alongside the ordinary civil procedure in 
a criminal case, you have to have a unanimous verdict, except, if the 
verdict. is not unanimous,-instead of having a hung jury and starting 
over again, the judgment goes against the defendant. Is that what 
you are saying ? 

Mr. Ravn. I think so; yes. Again I would like to tell you what the 
Defense Department’s justification is for this procedure so I can 
answer it. They say it is all right for the screening board to act ex 
parte and all the rest because you have a right to appeal to the hear- 
ing board so no damage is done by a ruling against the employee. 
That is not so. The damage is severe. In the first place you are sus- 
pended by the screening board’s action. 

Mr. Hocker. You are suspended provided the employer has no 
other work. ; 

Mr. Ravn. Or won’t give it to you. Secondly you have to go to 
« hearing. Merely being subjected to the hearing, the expense of it, 
is damage. These things cost money for lawyers, for witnesses and 
what is more, now it is out. Everybody in the plant knows it. Your 
reputation 
_ Mr. Hocker. Why is it out? What do you mean it is out? This 
1S not a matter which is made public by the board, is it? 
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Mr. Ravu. No, sir. But you have to go to a hearing and you have 
to go around that plant and get people to swear by you. You have 
tc go get your witnesses. You have to go get people to deny the 
charges against you. 

In other words once you are suspended, once you have lost at the 
screening-board level, if you decide to go ahead, you have to tell people 
because you have to get their support. You may even have to borrow 
money from them to pay your lawyer. But certainly you have to get 
their help as witnesses. 

Mr. Hocker. And if you don’t appeal, then it is necessary in your 
next job to state in your application whether or not you were granted 
clearance. 

Mr. Ravn. Precisely. There is one other thing that happens here 
which shows the importance of the screening board and why they 
should not act ex parte and by a unanimous verdict and that is the 
loss of manpower to the United States of America. 

If a scientist is taken out of a plant for months while he is appealing, 
you may find the whole team that is operating there wrecked. In a 
great part of your research work, people don’t work alone, they work 
in groups, in teams. 

It is almost, as if—I think I was smiling to myself last night—it is 
almost as if you took the Attorney General off the administration team 
and that would not only have an effect on the one job but would affect 
the whole operation. So it is in scientific operations. When they sus- 
pend the 1 scientist on 1 man’s say-so of a 3-man screening board, they 
may be putting a half dozen scientists out of effective work for 6 
months while this 1 man is getting his appeal decided. I think the 
sooner they reestablish this screening-board operation on a fair basis 
of getting the information from the employee and doing it by major- 
ity rule, the better off our national defense is going to be. 

Mr. Hocker. How does the machinery by which the appeal works 
work? 

Mr. Ravuw. You appeal to the hearing board in your area. There 
are 3 hearing boards, 1 in New York, 1 in San Francisco, 1 in Chicago. 

I would like to mention one point about that. I am tired of the ad- 
ministration’s statements, those coming out of the Defense Department 
and Justice, implying that people who don’t appeal are guilty. That 
is the common thing you hear. It is true that there have not been many 
final denials of clearance, but there have also been 2,000 who did not 
appeal or some such figure and the presumption is in some quarters 
that these people are guilty. Take it from me there is no such pre- 
sumption warranted in the case of a man who does not appeal from the 
screening-board decision. 

Mr. Hocker. Why not? 

Mr. Ravn. Just let me give you anexample. I had in my possession 
yesterday, I have returned the papers, a 6-page sworn statement from 
a man who did not appeal his screening-board ruling because of the 
mental illness of his stepmother and the near hysteria of his wife. He 
just could not go and let these people know about this thing. 

He had to go out and get another job. He had to make an excuse as 
to what had happened. If you are going to have a hearing, your fam- 
ily will know about it and your friends will know about it. If they are 
not of the stability to go through a hearing on the charge of your being 
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a security risk, the best thing you can do, if you have lost at the screen- 
ing-board level, is to go get yourself a job and lie as to why you had 
to go out and get it. 

That is exactly what this man had to do. So I say there are lots of 
people—whether it is because of the money involved in an appeal, 
whether it is the instability of the family relationship, or something 
else—there are lots of people who don’t appeal who are just as loyal 
and decent and fine as, to use the phone again, the people in this room. 

Mr. Hocker. Suppose I live in Texas, and at the screening board 
level I am found to [ a security risk, then I must go to either Chicago, 
New York, or San Francisco for a hearing? 

Mr. Ravu. I don’t think so. They will work by panels. The De- 
fense Department has generally made panels available at the con- 
venience of the employee. I think they have tried to minimize that 
expense, but they do nothing about the expense of witnesses, of coun- 
sel, of not being able to work during that time. The one expense you 
referred to is the one expense that they will help you with. 

Mr. Hocker. Let me ask you this. Does the defendant in such a 
case have the aid of compulsory process to bring in witnesses in his 
favor ? 

Mr. Ravn. He not only does not have the help of compulsory proc- 
ess to bring in favorable witnesses, he often does not know who the 
unfavorable ones are, and at times, of course, the board does not even 
know. This is the same point that we were discussing earlier in con- 
nection with the Butler bill. 

In my judgment, the present operations of this program are uncon- 
stitutional in that they do not provide for compulsory process or even 
for the right of confrontation of the accuser. 

We have many times—we in the CIO and the UAW have many 
times—gone over to the Department of Defense and pointed this out 
to them, and they would always answer by saying that the Bailey case 
was decided by a 4-to-4 vote against us. And we would say that what- 
ever the situation is in Government employment, as I said before, the 
Department has no right to walk into a plant and throw a man out of 
his job without due process of law. 

We have said this until the cows come home, but up to now they have 
not accepted our position. 

I hope they wil accept the decision of the Court of Appeals in San 
Francisco, which is the decision from which you read earlier. 

Mr. Hocker. Does this mean that a man who has the backing of a 
strong union or has the means himself to hire his own lawyer and 
make an adequate defense or at least make whatever defense he is able 
to get together has a better chance on an appeal than one who is not? 

Mr. Ravw. Absolutely. That is what is so unfair about it. As Mr. 
Sifton reminds me, justice goes to the longest purse. Justice goes to 
the strongest. I am proud of my union—I am speaking now as a rep- 
resentative of the UAW —I am proud of the job we have done for our 
people. But why should our people get a better break in this respect 
than in areas where there are no unions? I am proud of the fact that 
Wwe organize people, too. But now I am speaking of the fact that there 
are lots of areas where there are no unions. There are lots of areas 
where you don’t have a strong friend in court. 

[ will come to some examples where this has been important, where 
the fact that we had a strong union was the determinant factor in 
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clearance. I don’t mean we got any security risks cleared. I mean 
there have been some nonsecurity risks who would not have been 
cleared if it had not been for the interposition of a strong union. 

Just to mention one problem we want to develop: One major diffi- 
culty with the program at the present time is that you can’t get all 
how a fellow was refused the date and time of an alleged contribution 
the details of charges you are entitled to. We show in our statement 
to an alleged subversive organization and at the hearing it turned 
out that it was not a subversive organization at all that had been 
involved. It shows that if the Defense Department will give you 

Mr. Hocker. You mean he was expected to come in and defend 
himself by showing that he had not made a contribution to a sub- 
versive organization without being told what the subversive organiza- 
tion was? 

Mr. Ravn. Yes, sir. 

Mr. Hocker. A little hard to do. 

Mr. Ravn. Yes, sir. 

Mr. Hocker. As in any case of proving a negative. 

Mr. Ravn. Precisely. Among the things that have to be straight- 
ened out if this program is to be fair is that the Government must 
tell you what you are accused of and then let you face your accusers. 

Mr. Hocker. All of these things which you mentioned I think are 
in the Bill of Rights, aren’t they, Mr. Rauh ¢ 

Mr. Ravn. They sure are. The Bill of Rights was intended for the 
protection of people in times like these. So many people think the 
Bill of Rights was written for times when there wasn’t any turbulence. 
The Bill of Rights was written in and for times that are turbulent. I 
can’t express my own gratitude to you for making this clear to the 
public. These are matters that are in the Bill of Rights. 

Mr. Hocker. How does the burden of proof run on these appeals ? 

Mr. Ravn. Well, I would say that would be a good question for the 
Defense Department. I think they have a presumption of guilt over 
there, but I can only quote you their language and leave you to get 
them to clarify it. My efforts to get a clarification over the past years 
have failed. This is what the standard is: 

“Clearance is denied if it is determined that access to classified 
information by the person concerned is not clearly consistent with the 
interests of the national security.” 

We have not been able to find out who has the burden of proof. At 
the hearings I have attended the accused has had the burden of proof. 
He has had to go in and show he is clean, he is anti-Communist, he is 
this and he is that. I must say again that most times the accused 
meets this burden of proof. But presumptions of guilt are not con- 
sistent with the Bill of Rights. 

Now, coming to point 8, as to the criteria 

Senator Hennines. I am very much interested in your observation 
that the Bill of Rights was written for turbulent times as well as 
times or eras of good feeling, and what we might call relatively stable 
times. It is also true, isn’t it, that the Bill of Rights was written 


during turbulent times and immediately following exceedingly turbu- 
lent times ? 


Mr. Ravn. Yes, Senator, that is absolutely correct. So many people 


think that the Bill of Rights is stuck away in tough times and is just 
hauled out for the easy times. . 
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Senator Henninos. For the Fourth of July speeches and other 
appropriate occasions. 

But the Bill of Rights was included in the Constitution when our 
form of government was subject to great challenge and, indeed, hazard, 
because we were not a strong nation. 

Mr. Ravn. I want to subscribe to your sentiments 100 percent. 

Senator Hennines. Thank you, sir. 

Mr. Raun. It is not only the standard of clearance that is in doubt, 
but the criteria for clearance are so vague as to leave the whole thing 
completely up in the air. Criterion No. 15—there are 22—is “any 
behavior activities or associations whic h tend to show that the indi- 
vidual is not reliable or trustworthy.” This is obviously no criterion 
at all. It allows a subjective judgment by the man who is going to 
deal with the problem of security. It is as if to say, “Go ahead and 
decide if this man is trustworthy.” Indeed I have debated this 
program from platforms with representatives of the Department of 
Defense and that is their point. They say: “Yes, we decide if the 
man is trustworthy.” That is hardly a criterion for a security 
program. That is what you might call a conclusion or a slogan or— 

Mr. Hocker. Something like my child watching television and 
determining who is the good guy and who is the bad guy. 

Mr. Ravn. I think that is exactly what they are doing. They are 
trying to separate good and bad guys. Thi at is a pretty rough job 
because there is lots of good in all of us and lots of bad, too, and to 
separate the black and white and the good and bad is a mighty diffi- 
cult task. 

Mr. Hocker. You said something about the vagueness in these 
charges, too. Can you give us some examples of what you mean by 
that ? 

Mr. Ravn. Going back to that point, “You have been associated 
with persons who have been known to be members of the C ommunist 
Party or members of organizations on the Attorney General’s list.” 
I have seen charges like that. The job there is to conjure up who the 
Department of Defense thinks is in this category that you once asso- 
ciated with. 

I would like to give some examples of how these criteria work out. 
We know of a case where a worker under this program was accused 
of associating with his,wife who had opposed passage of the Maryland 
State Ober law. 

I think that would be funny if it weren’t so sad. It is funny, I 
guess, because of the peculiar situation that Senator Butler finds 
himself involved in. He is a member of a very distinguished law firm 
in Baltimore and two members of that law firm led the fight against 
the Ober law. They were unsuccessful but it was a great public serv- 
ice. By this same token, Senator Butler, who w ants to extend this 
program to 15 or 20 million people, would almost be a security risk 
himself. The absurdity of a charge of this kind, it seems to me, “could 
not be better illustrated. 

Another case you will oa yourself so I will mention it only in 
passing. It is the case of Mr. James Schuetz, who is here and who 1s to 
testify. He illustrates in my mind the problem that we mentioned 
before, that of the man who has a strong union behind him. 
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Schuetz was charged with violating an antilabor injunction on the 
picket line. He Jost his case. The UAW took it all the way up to 
the Secretary of Defense. He was ultimately cleared. I am a friend 
of Mr. Schuetz and I was involved in that case as a lawyer. But I 
think I do him no injustice when I say he could not have won that 

case without the UAW. That is not fair because there are lots of 
other people who have cases just as good and who can’t win them. 

There is one additional point I wish this committee would get clar- 
ified for us. 

As a result of the Schuetz case the Department of Defense put into 
their criteria a statement that “Legitimate labor activities shall not 
be considered in determining whether clearance should be gr anted.” 

I have been trying to find out what the word “legitimate” means. 
Does it mean that a "violation of a picket line injunction is going to 
put the Schuetz case back in business? In other words if a man now 
goes on the picket line, violates an antilabor injunction or if he vio- 
lates the Taft-Hartley Act in some non-moral-turpitude manner, is 
that going to be considered as derogatory information ? 

We proposed to the Department of Defense that they simply say 
that labor activities are not to be considered in this field. Somebody 
over there insisted on adding the word “legitimate” and I would like 
to find out what it means. But I must confess failure to the commit- 
tee and I will have to leave the job to you. 

Here is another case of the kind you mentioned, Mr. Hocker, where 
people get cleared by accident rather than in the regular procedure or 
by support. Some time ago, I think it is almost a year ago, a man, a 
semiskilled man in an aircraft plant in California, without any access 
to any blueprints, engaged only in routine operations, lost his job be- 

sause of his association with an allegedly tainted sister. It was a very 
distant association but he was declared a sec urity risk and lost his 
job. The case was ended through its normal procedures. 

I started using this case in debating with the Department of Defense. 
This was a horror case I used. The Fund for the Republic printed 
this as one of their cases, case No. 45. When I was looking for cases 
to suggest here, I got in touch with this fellow. 

He was cleared 2 weeks ago. any proceedings had all ended 6, 8, 
9 months ago. What happened ? I don’t know but I have a sus- 
picion. The fact that we in the CIO and UAW were using this case 
to argue in his favor, the fact that the Fund for the Republic printed 
it, the fact that he was a matter of some public notice all together got 
him cleared. We are glad to see the end of an injustice but a program 
isn’t functioning properly when its regular procedures result in de- 
claring a man a security risk and outside factors cause his clearance. 
This is not government by law. It is a sort of government by special 
action. 

Mr. Hocker. Government by pressure, you might say 

Mr. Ravn. Yes, if you want to use that word. I think it is correct. 
The program ought to function and a scientist without a union or a 
worker without a union ought to get the same treatment as we get for 
our people. 

[ just feel that this kind of a case where a man is cleared after the 
proceeding because some fellow is using his case to argue about 
whether the program works or not is that ‘kind of a program. 
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Now, as our ninth point, I would just like to mention one thing here 
and that is the indirect effect of this program on freedom of speech. 
I take it that this is still the uppermost point in the committee’s mind— 
the effect of the program on freedom of speech. 

Mr. Hocker. That freedom of expression and freedom of assembly 
is the basis for the whole inquiry in connection with these hearings, 
but, of course, all the other rights are, in effect, related to it. 

Mr. Ravn. That program has a direct relation to freedom of speech. 
People who go through this program, even when they are cleared, 
don’t come out with the same force and willingness to express them- 
selves as they went into it. People who have friends who have lived 
through screening don’t speak as freely as they did before. I would 
say from my estimation of the situation that there is an improvement 
today over a year ago, but you still have the problem of people afraid 
to talk either as a result of being through the program themselves or 
seeing other people who have been subjected to it. And I call atten- 
tion to case No. 67 of the Fund for the Republic case studies—the one 
that was cleared was case No. 45—but case No. 67 is interesting. Here 
isa fellow who told the truth about his freedom of speech. 

He said as a result of his experience with the industrial security 
program, “I learned that silence is golden and I have tried to keep 
my mouth shut on political subjects.” It is a great danger in America 
when people learn to keep their mouths shut on political subjects. 
We will beat the Communists in this global war of competitive co- 
existence only if people don’t keep their mouths shut, only if people 
are willing and able and happy to speak and argue and think for 
themselves. I don’t know just how one gets at this problem of the 
repression of speech through this security program. I think going 
into some of the plants, sending investigators into some of the plants 
trying to get at this problem by talking with workers, would help. I 
must admit that one of the fears of free speech today probably in- 
cludes a fear to admit you are afraid to speak. So it is a difficult 
subject at which to get; yet it is a very important one. Whatever the 
committee can do to lift the veil of fear and to reinstill the desire to 
speak one’s piece will contribute immeasurably to the battle against 
communism. 

Finally, one other point. The big answer to all of the complaints 
of the unions about the program, the big answer the Defense Depart- 
ment always makes is: “Aw, what the heck, only a thousand people 
had final denials.” 

I am not going to resort to saying that if one man has been treated 
unjustly that is a danger to all of us. I am sure that you and Senator 
Hennings share that feeling. So I don’t have to rely on that as my 
only answer. There are other reasons. , 

In the first place, the thousand is a very meaningless figure. Peo- 
ple drop out all along the road for various reasons, and the mere fact 
that there are only a thousand final denials at the end of the pro- 
cedure is no indication that the program has only had a minor effect. 

More important still is: What are these thousand cases ? 

Do they include the unappealed cases I just mentioned ? 

How many of these had old associations ? 

How many are guilty by kinship? Your mother, your 
mother, your sister ? ( 

How many of these cases faced their accusers ? 


grand- 
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Why was security clearance necessary in most of these cases 

I would like to urge the committee to get at these thousand cases. 
What I mean by getting at the thousand cases is this: I think the com- 
mittee would be making a mistake to get embroiled in an argument 
with the administration about the investigative files. I subscribe, on 
my personal behalf and on behalf of the CIO and UAW, to the con- 
fidenti: lity of the investigative files. Ithink that when the Democrats 
were in office they defended the confidential quality of these files, and 
the Republicans are in office now and they have defended them, too. 

I think it would be a mistake for the committee to insist on these 
files. On the other hand, short of the files, there is a lot that can be 
done. I think a questionnaire could be addressed to the Defense De- 
partment which would get the essential facts without name and tell- 
tale symbols about each of these thousand cases. 

Maybe if we knew what happened in these thousand cases, we would 
know where to go from here. Maybe if we knew how many involved 
access to signific ant information, maybe if we knew how many faced 
their accusers, maybe if we knew what caused the board to act in 
these cases, maybe if we knew these things, we could get down to 
reforming this program. 

This program needs a complete overhaul. I can make criticisms, 
but I am not able to propose a complete overhaul because I don’t see 
a thousand cases. 

I have read all the ones I can lay my hands on, but this committee 

can get the substance of the thousand cases, and at the end of that study 
I really believe you can put the program on the basis it ought to be. 

Mr. Hocker. Mr. Rauh, I want to say on behalf of the subcommittee 
and the staff that we greatly appreciate the great preparation you have 
put into this presentation ‘and the method and the dispassionate way 
in which it was presented. We appreciate it very much. 

Mr. Ravn. Thank you very much. 

Senator Hennrnas. I, too, on behalf of the subcommittee thank 
you very much for your most helpful testimony and the preparation 
involved in your coming here and giving us the benefit of it. 

(The document referred to is as follows 3 


STATEMENT OF JOSEPH L, RAUH, JR., WASHINGTON COUNSEL, UNITED AUTOMOBILE 
Workers, CIO 


My name is Joseph L. Rauh, Jr. I have handled industrial security matters 
for the Congress of Industrial Organizations and the United Automobile Workers 
(CIO), of which I am Washington counsel. We appreciate the great public 
service being rendered by this committee in investigating the industrial security 
program of the Department of Defense. Up to now public attention has been 
so completely focused on the Federal loyalty-security programs that this indus- 
trial security program has been largely overlooked; a thorough study of its 
operations is long overdue. 

The industrial security program provides for the screening of employees in 
private industry who have access to classified defense information. We do 
not question the necessity for a program designed to protect the Nation’s 
military secrets against Soviet espionage. But we do question the scope 
and the fairness of the Defense Department’s procedures for carrying out this 
objective, and we call attention to the potential dangers to labor inherent in 
this program. 

A. SCOPE OF THE PROGRAM 
The present program—which, incidentally, is not based on any readily 


apparent statutory authority—applies to almost 3 million workers in private 
industry. Many of these workers, maybe the vast majority, do not have access 
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to military secrets. Significant security information is usually present only 
in the developmental stages of engineering and drafting. Yet, under this pro- 
gram, mechanical operations are too often so classified where no real security 
considerations are present. This screening of persons without access to signifi- 
cant security information has resulted in unnecessarily widening the unfair 
aspects of the program and its ill effects upon worker morale and, what may 
be more important from a security standpoint, in broadening the number of 
workers subject to screening and thereby reducing the care with which each 
case can be handled. 

But this is not the only way in which screening of workers has been broadened 
far beyond the needs of national security. We have seen an employer deliber- 
ately ask for the transfer of a worker from a nonsecurity to a security job 
and request clearance for this employee for access to classified information for 
the sole purpose of having him designated a security risk and discharging him. 
Another large CIO union has had the experience of an employer attempting to 
have his entire plant—security work and nonsecurity work alike—treated as 
classified and all his employees subjected to clearance. Still other employers, 
while conceding that many jobs in their plants are unclassified, nevertheless 
take the position that if a man is found to be a security risk insofar as his 
access to classified information is concerned, he should be discharged rather 
than placed on unclassified work. In other words, even though the reason why 
a man is a security risk is that he left a mother behind in Russia many 
years ago, he can no longer work for his employer in an unclassified position. 

Worse yet in broadening the security program to unclassified work is the 
effect of a denial of clearance on job possibilities in other plants; an example 
of the widespread effects of a denial of clearance will bring this home in strik- 
ing fashion. A physicist, with a background in electronics, acoustics, and 
magnetics, was found to be a security risk in one of the many governmental 
screening programs. This highly trained physicist, whom we shall call Mr. X, 
was turned down no less than 113 times by companies with openings for which 
he knew himself to be fully qualified. None of the companies examined into 
his background; his admission to a potential employer that he was “without 
clearance” was enough to cost him the job and this even though the employer 
bad all or part nonsecurity work. Some employers were brutally frank. One 
company wrote him that “inasmuch as we are doing some Government con- 
tract work, security clearance is required for all our employees.” Another 
company rejected him stating that “since we desire to keep our firm in a posi- 
tion to accept classified work we have to be extremely careful.” <A third com- 
pany wrote that “even though it is contemplated that the employee’s work may 
not necessarily involve a military project directly * * * employment with us 
must always be made contingent upon our being able to obtain and maintain 
satisfactory Department of Defense security clearances.” 

The tendency to continuously broaden the screening program beyond the needs 
of national security and the potential dangers inherent in the misuse of this 
program against militant union men is thus clear. 

The time has come to turn in the other direction—to limit the program to 
workers with access to significant security information and to penalize employers 
who utilize the denial of a security clearance as a ground of discharge from, 
or refusal to hire on, nonsecurity work. 

Instead of this, however, the administration is supporting in this Congress 
a bill to broaden the existing program fivefold or more and we turn now to this 
proposal. 

B. THE BUTLER BILL 


The Butler bill (S. 681) authorizes the Government to screen all workers in 
defense facilities throughout the country. Since “defense facilities” is defined 
in this bill as any factory, service establishment, or other facility which the 
Secretary of Defense finds related to the security of the United States, it is clear 
that this gives the Government authority to screen virtually all workers in the 
United States. 

Now, what arguments are given in support of the bill? In section 2 of the 
bill itself Congress finds that “there exists in the United States a limited number 
of individuals as to whom there is reasonable ground to believe they may engage 
in sabotage, espionage, or other subversive acts.” These provisions would 
seem to imply that the Butler bill had something to do with espionage or other 
Subversize acts. This is not the case. The bill has nothing whatever to do 
With espionage. As we have already seen, workers in defense plants who have 
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access to classified information or material are already covered by the Defense 
Department’s industrial security program. Equally clearly the bill has nothing 
whatever to do with other subversive acts such as the overthrow of the Govern- 
ment by force or violence; this, of course, is dealt with by other statutes such 
as the Smith Act. In simple terms, the only possible claim for the Butler bill 
is that it will help prevent sabotage in the United States, and in order to prevent 
sabotage, the Government needs the authority to screen all workers. 

Is the Butler bill the right way of preventing sabotage? 

There is no recorded case of sabotage during World War II, or what is more 
significant, during the Korean war. This favorable history ought not, how- 
ever, cause anyone to minimize the possibility of sabotage in a time of acute 
crisis or war with Soviet Russia. There is the ever-present possibility that 
United States citizens, members of the Communist Party, or those subject to 
its discipline, would attempt sabotage against their own country to assist their 
chosen and adopted ideological motherland. The question, therefore, is how 
best to prevent such sabotage from occuring. 

As we pointed out to the subcommittee considering the Butler bill, the pre- 
vention of sabotage is a considerably different problem from the prevention of 
espionage. Antiespionage measures can be applied to a limited field—to persons 
having access to secret information. Antisabotage measures, however, cannot 
be so limited. The possibilities of sabotage are everywhere—bridges, railroad 
tracks, water supplies—installations to which the average person has access 
every day. Why screen the engineer on a train when thousands of persons 
have access to the track and could equally well derail that train? Why screen 
the workers in the steel factory when the truckdriver or messenger boy can just 
as easily leave behind a destructive device? And soon. 

In a word, the possibilities for sabotage are everywhere; the real defense 
against sabotage can only come from infiltrating the potential sabotage organi- 
zation. No individual is going to engage in sabotaging an important instal- 
lation on his own. He is going to have to have direction, associates, equipment, 
and know-how: It is here that the two different approaches for dealing with 
the danger of sabotage become clear. 

One approach is to try and watch everybody in the United States—the approach 
of the Butler bill. The other approach is through the time-tested methods 
of counterintelligence. 

The efforts to watch everybody will undoubtedly fail. As has been well said, 
“the moment we start guarding our toothbrushes and our diamong rings with 
equal zeal we usually lose fewer toothbrushes but more diamond rings.” The 
moment we start watching everybody, the more certain we are to uncover the 
nonconformists and the less certain we are to safeguard ourselves against real 
traitors. 

The nationwide screening authorized by the Butler bill would be both ineffec- 
tive in practice and abhorrent in principle. Today we have the secret informer 
and the stool pigeon utilized against our Government employees, against our 
soldiers and against workers with access to defense information. Tomorrow 
we would have them used against practically all workers in the land. 

The time-tested methods of counterintelligence should be able to thwart the 
Communist rings whose establishment, training, and preparation would have to 
precede any attempt at a major act of sabotage. We have not so little confi- 
dence in our Federal investigative agencies as seems to be displayed by those 
fainthearted men who support this legislation. For what the supporters of this 
legislation are saying to the American people is this: “We cannot count on the 
FBI to infiltrate Communist sabotage rings; we must screen practically every- 
body in the United States in order to prevent that sabotage.” 

The Justice Department boasts of the complete infiltration by the FBI of the 
Communist Party apparatus. If this is so, from whence will come this sabotage 
of which they speak? The law is not such an ass as to require the Bureau to 
wait until sabotage has actually been committed before it can act. The slightest 
agreement and preparation for sabotage will fall afoul the conspiracy and 
attempt laws. We believe that these laws, when taken in conjunction with the 
infiltration of the Communist Party by the FBI, are adequate to prevent sabotage 
without undertaking the task of screening all employees. 

One final word on the Butler bill. The administration contends in support 
of the bill that all it plans to do by way of implementation is to screen out of 
defense plants the small number of hard-core Communists employed in those 
plants. 
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Unfortunately hard-core Communists do not wear red shirts identifying them 
as such and a nationwide screening program will be required to identify them. 

Furthermore the Internal Security Act of 1950 already contains provisions 
barring members of the Communist Party from defense plants. 

And finally, if the purpose of the administration is limited, certainly the 
authority requested is one of the broadest and vaguest—and we believe one of 
the most dangerous—in the history of our country. 


C. THE OPERATIONS OF THE PRESENT PROGRAM 


1. Under the present industrial security program, each employee for whom 
access to classified information is sought is required to fill out a personnel 
security questionnaire. Early in 1954, the Department of Defense had under 
consideration a requirement that each such employee add a certification as 
follows: 

“Tl am not now knowingly associated with, nor have I knowingly associated 
with any individuals, including relatives, who are or have been members of the 
organizations listed * * * [on the Attorney General’s list].” 

If no certification could be made, the employee was required to list any such 
associates—no matter how long past—who had ever held the proscribed 
memberships. 

The CIO pointed out to the Defense Department that it would be unlikely 
that any member of the executive or legislative branches could possibly state 
that he had never associated with any person who had ever been a member of 
any organization on the Attorney General’s list. To use the Senate as an 
example, it is understood that Senator Leverett Saltonstall, now the second- 
ranking minority member of the Senate Armed Services Committee, has made 
no secret of his wartime membership in the National Council of American-Soviet 
Friendship. 

Yet all employees with access to confidential information under this program 
were being asked to do what no Senator could do. 

All of this and more was pointed out to the Defense Department and the 
question as finally evolved and promulgated was as follows: 

“Are you now associating with, or have you within the past 5 years associated 
with any individuals, including relatives, who you know, or have reason to 
believe, are or have been members of any of the organizations * * * [on the 
Attorney General's list] within the past 5 years?” 

The CIO opposed the 5-year question as it had opposed the one requiring each 
person to go back over his whole life. 

3ut the Defense Department went ahead. Protests flowed in from all sources. 
Former Senator Harry Cain was one of the strongest voices in opposition. 

I am glad to report the withdrawal of the question. We call this bit of history 
to this subecommittee’s attention only so that they can obtain assurances from 
the administration that no such mistake will be made again. 

2. After the personnel security questionnaire is filled out, the employer has 
authority to clear employees who need access to confidential information. But, 
since he cannot deny such access, he must refer the case to the Government. 
Only the Government can deny access to confidential information and to grant 
or deny access to secret and top-secret information. 

The CIO opposes this power in the employer. Based on some past experiences, 
we fear that unscrupulous employers will fail to clear militant trade unionists, 
thus requiring them to undergo governmental investigations and hearings. This 
power to discriminate should not be lodged with the employer. 

3. The first major procedural step in the governmental program is the Screen- 
ing Board. This Board operates ex parte. More often than not the employee 
does not know his case is even being considered by the Screening Board until 
its decision has been rendered and he is either cleared or his access to classified 
information is denied and he is suspended. 

We believe that the screening board should, at the very least, give the employee 
an opportunity to be heard before it acts, particularly since clearance is denied 
if 1 member of the 3-member board votes against him. 

4. If the screening board rules against the employee, he is entitled to appeal 
to 1 of the 3 hearing boards throughout the country. 

There is a general assumption in statements emanating from the Department 
of Justice and the Defense Department that all those who fail to appeal can 
be presumed to be guilty. We have in our possession a six-page sworn statement 
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from a man who decided against appealing on the grounds that the mental illness 
of his stepmother and the near hysteria of his wife, taken together with the 
expense and discouraging outlook, required him to forsake the appeal. 

Many of those who have failed to appeal have done so for similar reasons. 
If a fair chance had been given to these people to win their cases prior to sus- 
pension, grave injustices including impairment or destruction of a chosen Career 
and opportunity to earn a living might have been avoided. 

15. If the screening board does not clear the employee, it prepares a state- 
ment of reasons (charges) and these are forwarded to the employee, along with 
the information that his clearance has been suspended. 

Unfortunately the information in the statement of reasons is often too vague 
and indefinite to permit of an adequate defense and the regulations do not pro- 
vide for bills of particulars. Thus, for example, to utilize the experience of 
the IUE-CIO, the board in one case refused to fix the time and place of an 
alleged solicitation of funds for a subversive organization. At the hearing 
it developed that the alleged solicitation was not made for and on behalf of a 
subversive organization at all, but for a legless veteran, James Kutcher, who, 
under the auspices of a committee composed of a number of distinguished 
Americans, is contesting in the courts his discharge by the Veterans’ Admin- 
istration. The charged employee had, moreover, solicited these funds in his 
official capacity as steward for the anti-Communist IUE-—C1O. 

6. At the hearing the employee has no right to face his accuser. He may 
or may not know who he is; at times ever the board does not know who the 
accuser is. 

Regardless of the question whether a Government employee has a right to 
face his accuser before he is given a security discharge under the Federal 
loyalty-security program, there can be little doubt that the Government cannot 
require the discharge of a worker from private employment without according 
him a fair hearing. The very contention that the Government made in the 
Bailey and Peters cases ; namely, that Government employment is a privilege, not 
a right, a position which we contend is unconstitutional insofar as it seeks to 
deprive a worker of due process just because he has entered Government em- 
ployment, is tantamount to a concession that where employment is a right, as 
it is for a worker in a private plant, the employee cannot be discharged without 
a fair hearing facing his accuser. We many times urged this position on the 
Department of Defense, but without success. Now the United States court of 
appeals in San Francisco has adopted this position; the Defense Department 
has done nothing yet to implement it in any way. ‘The courts are ahead of 
the legislative and executive branches of Government in defending and re- 
affirming civil liberties and civil rights. We hope the entrance of this com- 
mittee into the field marks a rebirth of congressional concern for the constitu- 
tional rights of every one of our citizens. 

7. The standard: Clearance is denied if it is determined that access to classified 
information by the person concerned is not clearly consistent with the interests 
of the national security. 

All efforts to obtain a clarification of the meaning of this phrase have failed. 
On its face it appears to reverse the presumption of innocence and to require 
the employee to demonstrate that his access to classified information is clearly 
consistent with the national security. 

8. The criteria: The 22 criteria for implementing the standard are vague 
almost to the point of being meaningless. There is nothing in a man’s past life 
which could be declared irrelevant to some 1 or more of these 22 criteria. 
Criteria (15) for example refers to “any behavior, activities, or associations 
which tend to show that the individual is not reliable or trustworthy.” Other 
criteria cover the slightest and most ancient association with any group on 
the Attorney General’s list or any person ever affiliated with such a group. 

A few examples of cases illustrating the vagueness of the criteria might be 
noted. Worker A was accused of associating with his wife who had opposed 
passage of the Maryland State Ober law. The absurdity of this charge becomes 
clear when it is realized that Senator Butler of Maryland, the sponsor of the bill 
referred to earlier extending the screening procedures to practically all workers 
in the Nation, could himself be a security risk under this charge, since two of 
his law partners also opposed passage of this same law. If association with a 
with a wife opposed to the Ober law is a valid charge, one could hardly deny that 
an association with law partners opposed to the Ober law, would likewise be a 
valid charge. Indeed, more exact understanding of the Ober law could be pre- 
sumed in a Maryland law firm than in a private household. 
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A few years ago James Schuetz, a 5-year Navy veteran, was found to be a 
security risk and denied his job at Bell Aircraft because he had participated in 
picket-line activities in violation of an antilabor injunction. The top board held 
against Schuetz and the UAW-CIO had to take his case all the way up to the 
Secretary of Defense in order to obtain a reversal of the finding that Schuetz 
was a security risk. 

While the UAW-CIO is proud of its record in defending its members, we can- 
not condone a procedure which declares a man a security risk for labor activities 
even though he may ultimately receive an extracurricular clearance. 

And in connection with this case, it might be noted that the existing criteria 
now contain the statement that “legitimate labor activities shall not be consid- 
ered in determining whether clearance should be granted * * *” This addition 
to the criteria resulted from the Schuetz case. 

The committee might do well to find out what the word “legitimate” means 
in this connection. Would some picket-line infraction of an antilabor injunction 
or some violation of the Taft-Hartley Act today be considered as derogatory 
information under this program? 

Some time ago out at a large aircraft plant in California a semiskilled worker, 
without access to any blueprints and engaged only in a routine mechanical opera- 
tion, was treated as though he had access to secret information and discharged 
on the basis of an association with an allegedly tainted sister with whom he. 
never discussed political matters. 

This employee’s clearance was finally denied and his case appeared to be 
terminated once and for all. 

However, on several occasions, representatives of labor referred to his case 
on platforms where representatives of the Defense Department also appeared. 

In September the case appeared in the Case Studies in Personnel Security 
prepared under the auspices of the Fund for the Republic, Inc. 

Two weeks ago this employee was cleared and restored to his job. We are 
glad to see the end of another injustice, but a program is not functioning prop- 
erly when its regular procedures result in declaring a man a security risk and 
outside factors cause his clearance. This is not government by law; it is govern- 
ment by special treatment. 

9. The employee who has been subjected to the kind of scrutiny of his private 
life that results from this program has been through a mentally and morally 
exhausting experience and this is true even where the employee is finally 
cleared—as most generally happens. 

In the words of one man who had gone through the mill of the present indus- 
trial security program, I “learned that silence is golden” and “I have tried to 
keep my mouth shut on political subjects.” (See case No. 67 in the Case Studies 
in Personnel Security prepared under the auspices of the Fund for the Republic, 
Ine.) 

This committee would do well to study the ill effects of these various govern- 
mental security programs upon freedom of speech. We urge the committee to 
go into the plants and particularly into the areas where engineering and research 
is going on and to try and find for itself the effect of these programs on the per- 
sons subjected to them. 

We will beat the Communists in military defense and in the whole global field 
of competitive coexistence only with scientists and engineers and workers of all 
types unafraid to speak their mind. Whatever this committee can do to lift 
the veil of fear and to reinstill the desire to speak one’s piece will contribute 
immeasurably to the battle against communism. 

10. The fear to speak instilled by the industrial security program is the real 
answer to the position of the Department of Defense that its program cannot 
have done much harm since only about a thousand final denials have been issued. 
As we have already seen, denials are not the only, or evén the most significant, 
harmful effect of the program. 

Nevertheless the committee would do well to examine into these thousand cases. 
Do they include the unappealed cases? How many of the thousand employees 
were accused of present membership in the Communist Party? How many were 
accused of past membership? How many were accused of present membership 
in any organization on the Attorney General’s list? How many were accused of 
membership in the last 5 years? How many of some ancient membership? How 
many were accused of associating with some suspect person? Now? Within the 
past 5 years? At some ancient time? How many cases concerned a relative, even 
one who seldom saw the employee? How many faced their accuser? Why was 
security clearance necessary ? 
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We believe that the committee can make a real study of these thousand cases 
without the necessity of seeing the confidential investigative files. We urge the 
committee to prepare a questionnaire about the cases, leaving out names and 
other identifying symbols and to require the Department to submit this material 
for study. We believe this information and the other information available to 
the committee will call for a strict limiting of the program and a complete over- 
haul of its operations. 

Senator Hennincs. The committee will stand in recess for 15 
minutes. 

(Short recess. ) 

Senator Hennines. The subcommittee will come to order. 

I apologize to the witnesses and counsel. I was called out on 
a matter relating to the work of this committee which required spend- 
ing a little more time than I had anticipated. 

You may proceed, Mr. Hocker. 

Mr. Hocker. Mr. Rovner, will you please come up and be sworn ? 

Senator HENNINGS. You do solemnly swear that the evidence you 
are about to give in these hearings will be truth, the whole truth and 
nothing but the truth, so help you God ? 

Mr. Rov NER. Yes, sir. 

Mr. Hocker. Will you state your name, Mr. Rovner, please? 


TESTIMONY OF EDMOND ROVNER, ASSISTANT TO THE GENERAL 
COUNSEL OF THE INTERNATIONAL UNION OF ELECTRICAL, 
RADIO, AND MACHINE WORKERS, CIO 


Mr. Rovner. My name is Edmond Rovner, and I am assistant to the 
general counsel of the International Union of Electrical Radio and 
Machine Workers, CIO. 

Mr. Hocker. In that connection, were you employed to represent 
a gentleman by the name of Clayton Dechant ? 

Mr. Rovner. Yes, sir; I was. 

Mr. Hocker. What was the nature of the case against Mr. Dechant? 

Mr. Rovner. Mr. Dechant is and was an employee of the General 
Electric Co. in Philadelphia. 

Mr. Hocker. Yes. 

Mr. Rovner. He received a list of reasons, actually a list of charges, 
from the screening board in May 1954. There were 7 charges set forth, 
the seventh of which merely stated there was a failure to report any of 
the incidents of the first 6 on his personal security form. Of the 
first 6, on the other hand, 1 of the reasons was an alleged member- 
ship in the Communist Party. Two of them referred to Spanish 
refugee appeals. Another one referred to an association with a man 
named Irving Kostrow, and the sixth one is that an investigation 
disclosed that Dechant—— 


participated in Comminist Party sponsored meetings and activities in the dis- 
semination and distribution of Communist propaganda literature. 


Mr. Hocker. You say he was employed by the General Electric Co.? 
Mr. Rovner. Yes, sir. 


Mr. Hocker. In what capacity? 

Mr. Rovner. He is a maintenance electrician. 

Mr. Hocker. That is Mr. Dechant sitting behind you? 

Mr. Rovner. Yes, sir; it is. 

Mr. Hocker. These charges were brought against him in connec- 
tion with what? What was the subject matter of the inquiry ? 
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Mr. Rovner. If I understand you, sir, insofar as the work was con- 
cerned, he not only worked on no—— 

Mr. Hocker. What I was trying to get at was what was involved 
in these charges? Whether he should have access to classified material 
under the industrial-security program ¢ 

Mr. Rovner. Yes, sir; it was an action brought under the indus- 
trial-security program. 

Mr. Hocker. All right. Can you tell us a little bit about—before 
I ask you that, what was the union he belonged to? 

Mr. Rovner. At the present time and at that time he belonged to the 
International Union of Electrical, Radio, and Machine Workers, ClO. 

Mr. Hocker. What are the initials? 

Mr. Rovner. IUE-CIO. 

Mr. Hocker. Can you give us a little bit of the history of LUE, 
so that we can know whether that organization was Communist domi- 
nated or anti-Communist or what? 

Mr. Rovner. Yes, sir, if I may, I would like to read, just on the 
background of IUE, from a prepared statement that Mr. Bert 
Diamond, who is the Associate Soaual Counsel, was going to give, 
but who could not be here. 

Mr. Hocker. All right. 


Mr. Rovner. To really understand the Dechant case, you must know 
something of the history of the union involved. 


In 1986, the CIO chartered the United Electrical, Radio, and Machine Work- 
ers—UE—with jurisdiction over plants in the electrical manufacturing industry. 
The union was headed by James B. Carey, who was also elected secretary- 
treasurer of the CIO shortly thereafter and has kept that office to this date. UE 
gained strength rapidly and as a growing organization became a prime target of 
the Communist Party. Trained Communist Party functionaries were assigned 
the job of capturing the union and, in 1941, they were successful in ousting Carey, 
an outspoken anti-Communist, from the presidency and establishing an adminis- 
tration that has followed the twisting patterns of the Communist line from that 
day forward. 

Immediately upon the ousting of Carey, the Communists solidified their hold 
on the union. Anti-Communists were forced out of office and, in many situa- 
tions, rank-and-file members who were opposed to the Communists lost their 
jobs. At one time, when UE~had about 330 employees on its payroll, about 300 
of them were card-carrying members of the CP. During the war, UE gained 
in membership until it reached a high-water mark in excess of 500,000 members, 
including many in vital defense facilities. Its revenues were large and the 
Communists were able to siphon off countless thousands of dollars to support 
Communist fronts and to aid the Communist Party in seizing control of, or 
disrupting, anti-Communist unions. 

The rightwing forces, stripped of power and resources, kept up a steady 
attack on the Communist leadership of UE. In 1946 several key leaders in 
the fight against the Communists started an organization designed to regain 
democratic control of the union. The organization, called UE Members for 
Democratic Action, UEMDA, was composed exclusively of UE members and 
sought to organize the rightwing forces and plan strategy which would have 
the effect either of nullifying Communist influence or of taking away posts of 
leadership where that was possible. Denounced as “dual unionists” and subject 
to pressure both from the Communist leadership of UE and from those who were 
not yet aware of the subservience of UE leadership to the Communist Party, 
this small group struggled on. 

Dechant joined UEMDA soon after its formation. Membership in UEMDA was 
necessarily small. Prospective members were very carefully screened because 
if an agent of the Communist clique had infiltrated its ranks, its strategy would 
have been exposed. In addition, many of the members of UEMDA had to keep 
their affiliation confidential because the Communists might have succeeded in 
having them fired from their jobs. Membership carried with it a burden of active 
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participation. Finances to carry on the work of this group came largely from 
the pockets of the members themselves. 


UEMDA was successful in securing or maintaining control over a large number 
of UE locals for the anti-Communists. In addition, it crystallized the anti- 
Communist spirit and gave voice to the rightwing and anti-Communist forces. 
A significant accomplishment of this group was to inform UE members of the 
CIO generally of the Communist character of the UE leadership. 

Finally, in November 1949, the CIO, by action of its convention, expelled UB 
because of the nature of its leadership and asked all members of UE the vast 
majority of whom were, and are, loyal Americans, to renounce this leadership 
and join forces with the mainstream of democratic unionism. CIO chartered a 
new union to replace UE. The new group, with jurisdiction identical to that 
of the old UE, was called the International Union of Electrical, Radio, and 
Machine Workers, CIO. It has been headed since its inception by the same 
man who led UE until the Communists deposed him because he stood in their 
way—James B. Carey. 

That will sort of fill you in on the background on the struggle of 
the forces in UE which in 1941 fell into the hands of the Communist 
Party. 

Mr. Hocker. What part did Dechant take in that fight ? 

Mr. Rovner. As I mentioned, Dechant became a member of the 
UE Members for Democratic Action, UEMDA, in 1946. He was 
active in its councils. At one time he traveled up to Schenectady, 
N. Y., with another gentleman named George Berry to try to get 
the people i in the big General Electric works in Schenectady to join 
with the VDEMDA people to fight the Communists. He contributed 
money and time and effort. 

If I may at this point, I would like to describe one incident that 
occurred in October 1949 that is perhaps the most illustrative incident 
of Dechant’s activities against the UE Communist leadership. 

The. UE was divided into district councils. One of the largest of 
them was called District 1, centered around Philadelphia and Camden. 
Within its jurisdiction lay the General Electric works at which Mr. 
Dechant worked, the Westinghouse works at Lester, Pa., where jet 
engines were mace until recently, and a number of other plants vital 
to the national defense. Control of this district was of prime impor- 
tance. 

In October 1949 an election was to be held for district president. 
Running on the anti-Communist slate was a man named Harry Block 
and another gentleman whose name I forget for the moment. 

The UEMDA knew the vote was going to be very close. Mr. 
Dechant was one of seven delegates elected from his local union to the 
convention of the District Council No. 1, which was to elect the presi- 
dent. Mr. Dechant had had a heart attack in July of that year and 
was confined to his home by his doctor. The doctor told him he was 
not to go out of the house, almost on pain of death. 

Dechant was aware of the fact that the delegation from his local 
was so closely divided that it would probably be 3 to 8 if it was polled 
at the election. However, if he went, it would give the anti-Commu- 
nist forces 4 votes to 3 for the pro- Red leadership of UE and under 
the unit rule in Mr. Dechant’s local all 7 votes would have gone to the 
anti-Communist group. 

Mr. Dechant went to that meeting over his doctor’s objections. His 
doctor finally relented and permitted him to go because, as he said to 
me when I was preparing this case for trial, going to the election would 
probably kill Dechant, but if he didn’t go ‘and sat home and stewed, 
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it would definitely kill him. That was the only condition on which 
he allowed Mr. Dechant to go and cast his vote for the rightwing. 

As it turned out, the election was lost because some of the other 
delegates violated the rules of the local union and voted separately 
despite the unit rule. This vote, however, is symptomatic of what 
Mr. Dechant did in that period. 

Mr. Hocker. He has been a Communist fighter, so to speak ? 

Mr. Rovner. Throughout his activity in UE and before that in 
the United Mine Workers. 

Mr. Hocker. I see. Let me ask you this. Does the General Elec- 
‘ic have a union-shop contract ¢ 

Mr. Rovner. No, sir, it does not. 

Mr. Hocker. It didn’t have at the time / 

Mr. Rovner. No, it did not. 

Mr. Hocker. Can you tell me what the charges were that were 
brought against Mr. Dechant? You told me in general about them. 
One of them was that he was alleged to be a member of the Commu- 
nist Party ; isthat correct ? 

Mr. Rovner. That is correct. 

Mr. Hocker. Another allegation was that he associated with persons 
who were members of the Communist Party; wasn’t that it 

Mr. Rovner. That is the charge that we still have not been able to 
figure out the actual meaning of, that he participated in Communist 
meetings and activities in the dissemination and distribution of Com- 
munist propaganda literature. Precisely who was meant, what meet- 
ings were meant, what literature was involved, we never found out, 
even through the hearing. 

Mr. Hocker. Did he employ you to represent him to be heard in 
connection with this charge? 

Mr. Rovner. He didn’t employ me. The union furnished counsel 
to him through me, because private counsel would have been pro- 
hibitively expensive. 

Mr. Hocker. Was there a screening board determination in his case ? 

Mr. Rovner. Yes, sir, there was. The determination was that he 
should not have access to classified information. 

Mr. Hocker. Then came this appeal that Mr. Rauh testified about 

Mr. Rovner. The appeal in this case was processed by the Eastern 
Industrial Personnel Security Board. 

Mr. Hocker. Where was that hearing held? 

Mr. Rovner. That hearing was held in New York City. 

Mr. Hocker. And you were employed for him by his union; is that 
It é 

Mr. Rovner. That’s correct, sir. 

Mr. Hocker. Let me ask you this. When a charge of that sort 
is made and an adverse determination is made against the individual 
and an appeal follows, tell me whether or not in such cases from your 
experience and in this particular case the fact of his nonclearance 
necessarily becomes public knowledge. 

Mr. Rovner. Just using this case as an example, it is impossible to 
keep this quiet. Mr, Dechant was not suspended in this case, although 
& Suspension would automatically have informed everyone. But in 
this case Mr. Dechant was forced to go to his union for aid. There- 
fore, he was forced to make public the situation he found himself in. 
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Furthermore, even if he had been able to hire private counsel and 
had I come to Philadelphia as a private attorney, I would have had to 
certainly disclose every facet of the case to every witness I had to 
interview. 

I had to go to his doctor, to his clergyman, to fellow workers, to 
officers in the union and people that worked with him through the 
years, to secure from them the evidence whereby this false charge of 
subversion could be removed from Dechant’s record. It would have 
been impossible to secure this information without making public 
the entire situation, including the charges themselves. 

Mr. Hocker. What type of evidence do you attempt to gather to 
answer charges as indefinite as this, a charge, for example, that the 
man is a Communist? How do you go meeting such a charge that 
i man isa Communist. Your client tells you he is not a Communist. 
Where do you go from there? 

Mr. Rovner. In this situation, as Mr. Rauh testified before, most of 
these situations, you don’t even know the years that are involved, 
the years of the alleged membership or the situs of the alleged mem- 
bership. In Mr. Dechant’s case we had to go as far back in his per- 
sonal life as we could, try to get any statement to show that it would 
be inconsistent for a man of this temperment, personality, and belief 
to have belonged to the Communist Party. 

I had to go back to a minister in a small church in Mount Carmel, 
Pa., that Mr. Dechant had attended maybe 20 years before to elicit 
from him testimony at the hearing to show that it would have been 
inconsistent for a man of Mr. Dechant’s beliefs to have belonged to 
the Communist Party. 

I then had to go step by step to show all during this period that 
he had never belonged to the Communist Party and his actions had 
been hostile to it. Proving nonmembership is almost impossible. You 
can only prove circumstances that would be inconsistent with member- 
ship in the Communist Party. 

Mr. Hocker. Do you feel if you had the opportunity to cross-exam- 
ine a witness who might say a man was a member of the Communist 
Party, it might be easier to establish the untruth of the charge than 
it would be to start off, as you had to do, to prove the negative, having 
the burden of proof so to speak ? 

Mr. Rovner. Oh, definitely. Had we been able to face Mr. De- 
chant’s accusers and to confront these anonymous Government in- 
formants, I think the case would have died right at the first question. 
The alleged membership in the Communist Party, we did not find 
out until the hearing, was supposed to have occurred in 1939, 1940, 
and 1941. 

Mr. Hocker. You mean the charge didn’t indicate the years? 

Mr. Rovner. The charge did not indicate the time he was supposed 
to have belonged or the city in which he was supposed to belong. 
As it turned out they were referring to a small town in Pennsylvania 
where he no longer lived and they believed that he had been a member 
of the Communist Party and had attended _ meetings at a building 
located at the intersection of two streets, Fifth and Butternut, in 
a small town in Pennsylvania. 

When he was asked whether he had attended meetings at such a 
building, he told the board quite frankly that the two streets do not 
intersect and there couldn’t be a building at such an intersection. It 
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was not until the hearing itself, until the man’s security status had 
been questioned and the expense and heartbreak that acc ‘ompanied it 
had been gone through, that the Security Board, for the first time 
found out that the alleged site of the Communist Party meetings of 
which they received information never even existed. 

That is in the transcript. 

Mr. Hocker. You feel that is the type of thing which could easily 
have been disclosed right off if you had had an opportunity to examine 
the person who made the charge; is that right ? 

Mr. Rovner. Precisely. 

Mr. Hocker. Do you know whether the screening board had an 
opportunity to ask such questions of the person making the charge? 

Mr. Rovner. Asa matter of fact, sir, the screening board never even 
consulted Mr. Dechant. He submitted an affidavit. I do not think the 
screening board had the opportunity to confront the informants be- 
cause in many situations the screening board and the Security Board 
themselves do not know who the informant is. They receive confiden- 
tial reports that just say that a reliable informant says so and so, or an 
informant says so and so, and that is what they have to go on. 

On that basis Mr. Dechant’s security status was put in jeopardy. 

Mr. Hocker. Was there some interrogation asked of him at the 
hearing that would indicate in what type of an establishment that 
alleged meeting in 1940 and 1941 took place, at the intersection of the 
two streets that didn’t intersect ? 

Mr. Rovner. Not insofar as that building itself was concerned. 
The board, when it found out there was no such intersection, didn’t 
inquire further about the building located there, but they did ask 
him if he went to a barbershop in Atlas, Pa., to attend meetings, and 
he said no. They then said, “Did you go to the barbershop ?” 

He said, “Yes, I did go there for the purpose of getting my hair cut.” 

Then they sai f is as as incredible a question 
as I could conceive of—they asked him if he could remember the 
conversations he had had with that barber 14 years before. 

Mr. Hocker. What did he say to that? Did he remember any such 
conversations ? 

Mr. Rovner. His reply, I thought, was very candid. I recall his 
saying that he probably had the same conversations with his barber 
that the board members had with their barbers, and he couldn’t 
precisely remember what was said 14 years before. 

Mr. Hocker. Do I understand from what you said that the lawyer 
representing one of these people has to gather from the questions that 
are asked at the hearing for the first time the nature of the charge 
that is brought against him ? 

Mr. Rovner. That is correct. As a matter of fact. right at the 
outset of the hearing, having been unable to secure the dates or the 
places earlier, I asked the board chairman if he would furnish me 
with the dates at that time, when it was too late to get any more wit- 
nesses, but at least so'I could prepare an intelligent pr esentation, and 
it was only after he consulted with the secur ity officer that he found 
that he could give me this information on the dates when the man 
was supposed to belong to the Communist Party. 

Proving the negative of membership in the party, in the Communist 
Party for a man who is more than 40 years old becomes a very 
difficult proposition. 
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Mr. Hocker. Well, in Mr. Dechant’s case, what was the result of 
the hearing, after you had represented him, with the expense of that 
representation supplied by his union? 

Mr. Rovner. Some 2 months later we got a formal letter saying that 
the decision of the screening board had been reversed and that it 
no longer appeared that Mr. Dechant’s access to classified information 
was not clearly consistent with the national security. 

Mr. Hocker. Have you any opinion as to what would have hap- 
pened to Mr. Dechant’s security clearance position had he not had 
supporting him a union which could afford, both in time and in 
resources, to come to his aid in such an appeal 

Mr. Rovner. I don’t think there is much doubt as to what would 
have happened. He would never have been able to afford the appeal. 
I brought down witnesses from Washington, D. C., from Shamokin, 
Pa., from Philadelphia. I went up to Philadelphia a number of 
times myself to prepare these things. The expense would have been 
prohibitive for him, and Mr. Dechant would have been branded a 
security risk for the rest of his life at that point, because he would 
have had no means of fighting this charge, which was palpably without 
merit. 

Mr. Hocker. Can I ask you about how many cases of this sort you 
have handled, Mr. Rovner, yourself ? 

Mr. Rovner. Our office has handled two of them under the indus- 
trial security program. Mr. Sigal, with whom I consulted along this 
line, has handled a number of such cases and, I believe, Government 
security cases under the loyalty program. 

Mr. Hocker. That is hardly enough background for me to ask the 
questions as to what usually happens, so I will drop that question. 

Mr. Rovner. Our union has been involved in a number of them 
where we have been used on a consultant basis. In Sperry Gyroscope, 
which is actually the case to which Mr. Rauh referred before, we had 
an employer declare that the entire plant was a defense facility, and 
that regardless of whether the employee had access to the classified 
information there, every employee would have to get clearance, and 
that was a case that involved IU E-C1O, and its local up at the Sperry 
plant. Fourteen people, none of whom were Communists, all of 
whom were officers, stewards of the LUE local, who had been instru- 
mental in ousting the Communist Party tool in the American labor 
union movement, the UE, were declared security risks. Eight ap- 
pealed and five were cleared. 

One of the people who was charged was a member of the UNEDA 
who sparked the fight against the Communist leadership in the UE. 

Mr. Hocker. Of course, people who are charged under this program 
are people who do not have independent means, they are working 
people, for the most part ? 

Mr. Rovner. Yes, sir. 

Mr. Hocker. They normally do not have enough resources to secure 
counsel of their own representation; is that your conclusion / 

Mr. Rovner. Yes, sir. They either go to their local union or the 
district council to which the local union is affiliated or the international 
union, where they need assistance of this type. 

Mr. Hocker. And do you conclude that a person who is not a mem- 
ber of a union, but who is an ordinary worker in a plant and has no 
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: resources, therefore, of his own, and who does not have the backing of 
© a union which could afford to undertake this expense, is unable to 
"utilize the appeal procedures? 

S 


Mr. Rovner. | would say that he would be unable to utilize it unless 
he had some way of getting up the funds. But I would like to add 
this point, that in the situation of IUE and UE, in this particular 
fight, we have had a great many of these cases. I think that can be 
attributed to the lack of expertise of the people on the security board. 
Mr. Dechant’s case was indicative of the fact that he was condemned 
for associating with the very people he was fighting. 

Mr. Hocker. Your conclusion is that the personnel of this board 
lacked sufficient information as to the background of the union to 
enable them to judge, as a screening board, fairly or impartially 
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: whether or not the charges against him were true; is that true? 
1 | Mr. Rovner. That would be my conclusion. 
1 | Mr. Hocker. That is all I have. 
l Mr. Rovner. I would like to introduce in the record this prepared 
{ | testimony that Mr. Diamond was to give plus a copy of the analysis 
') of the industrial security program that was prepared by the general 
1 ) council of IUE, Mr. Benjamin Sigal, back in March. 
Mr. Hocker. We will be glad to receive it. 
- Senator Hennings. It will be made a part of the file. 
s if (The matter referred to was received and made a part of the files 
t of the subcommittee. ) 
Senator Henninos. On the part of the subcommittee I want to 
e thank you for coming here. 
.. Mr. Hocker. In view of the clear exposition of the case you made 
n ; and the lateness of the hour, we will not call Mr. Dechant himself. 
2, = ‘The statement you made was ample for our purposes. We appreciate 
d = it very much. 
d 7 To you, Mr. Dechant, we also express our appreciation for your 
d coming down here. 
d Senator Henntnes. Thank you, Mr. Dechant. 
y . Mr. Hocker, who is the next witness ¢ 
if } Mr. Hocker. Mr. Schuetz, will you please come up and be sworn? 
- & Senator Hennines. You do solemnly swear that the testimony you 
- ® are about to give in these hearings will be the truth, the whole truth, 
“ § and nothing but the truth, so help you God? 
Mr. Scuvetz. I do. 
A Mr. Hocker. Will you give us your name, Mr. Schuetz? 
- “ 
. 4 TESTIMONY OF JAMES SCHUETZ, DETROIT, MICH. 
1g «= 
5 Mr. Scuvrrz. James Schuetz. 
Mr. Hocker. And where is your home, Mr. Schuetz? 
| Mr. Scuverz. It is in Detroit, Mich. 
re 8 Mr. Hocker. Street address? 
Mr. Scuverz, 2978 Anderson, 
he Mr. Hocker. What is your occupation / 
al | Mr. Scnverz. I am an international representative for the United 
Auto Workers, CIO. 
| Mr. Hocker. Are you employed at the present time ? 
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Mr. Scuverz. I am employed at the international headquarters in 
Detroit, Mich. 

Mr. Hocker. Prior to that time where were you employed? 

Mr. Scuvrrz. I was employed at the Bell Aircraft Corp. in Niagara 
Falls, N. Y. 

Mr. Hocker. In what capacity ? 

Mr. Scuverz. As a tool and die maker. 

Mr. Hocker. How long had you been with Bell? 

Mr. Scuverz. I had worked at Bell since December 3, 1940, with 
the exception of the time I was in the military service. 

Mr. Hocker. And what military service did you have? 

Mr. Scuvurrz. I was in the United States Navy from January of 
1936 until December of 1939 and then again from May of 1945 to 
April of 1946. 

Mr. Hocker. Did you receive honorable discharges at the end of 
your Navy duty ? 

Mr. Scuvetz. Yes, I did. 

Mr. Hocker. In each ease? 

Mr. Suvetz. In each case. 

Mr. Hocker. You say you were a tool and die worker while you were 
Bell? Did you have security clearance at that time / 

Mr. Scuverz. Yes, sir; I did. 

Mr. Hocker. What type of clearance did you have? 

Mr. Scuuerz. I believe it was a clearance for secret work. 

Mr. Hocker. Can you give us very briefly what you were doing as a 
tool and die maker? ‘Does that mean you were making jigs and fixtures 
and dies from drawings that were presented to you by the engineering 
department ¢ 

Mr. Scuverz. That is exactly it. 

Mr. Hocker. And you were working at various machines in order 
to prepare these? , 

Mr. Scuverz. Various machines and at the bench assembling ma- 
chined parts, and so on. 

Mr. Hocker. Ilow long have you been a member of your union? 

Mr. Scuvetz. Since March of 1941. 

Mr. Hocker. Are you what we might call a strong union member? 

Mr. Scuurtz. Very definitely. 

Mr. Hocker. You are.an advocate of trade unionism ? 

Mr. Scuuetz. Yes, sir. 

Mr. Hocker. What is the name of the union again? 

Mr. Scuvetz. The International United Automobile, Aircraft, and 
Agricultura] Implement Workers of America, commonly known as 
the UAW-CIO. 

Mr. Hocker. That is easy. UAW-CIO. 

Did you have some labor difficulty resulting in a strike in the winter 
of—what was the year, the fall of 1950? 

Mr. Scuvrtz. No: there was a strike at Bell Aircraft commencing 
about June 15, 1949, and that strike terminated about October 19, 
1949, 

Mr. Hocker. Did 7 participate in the strike yourself / 

Mr. Scuurrz. Yes; I did. 

Mr. Hocker. Now then, following that strike and your participa- 
tion in it, did you in due course receive notice that your security clear- 
ance was to be withdrawn or at least was challenged ? 
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Mr. Scnuerz. Yes; I did. On the 26th of December 1950. 

Mr. Hocker. I have a letter here from Walter A. Hardie, colonel, 
United States Air Force, Air Provost Marshal, Inspector General’s 
Office, addressed to you, dated December 26, 1950, which starts out 
with these words: 

After a full consideration of all the records and other information available, 
the Army-Navy-Air Force Personnel Security Board has determined that your 
employment on or access to classified contracts and information of the Depart- 
ment of the Air Force, Department of the Army, and the Vepartment of the 
Navy would be inimical to the best interests of the United States. The Bell Air- 
craft Corp., your present employer, has been informed of this determination. 

Is that the letter that vou refer to / 

Mr. ScHuetz. Yes. 

Mr. Hocxer. In this letter, was there any specifications of the 
charges against you except the statement that your continued employ 
ment or access to classified contract would be inimical to the best 
interests of the United States? 

Mr. Scuuetz. No; there wasn't. 

Mr. Hocker. Do you know what this was all about at that time ¢ 

Mr. Scuuetz. No; I did not. 

Mr. Hocker. This occurred a year and a half roughly after the 
strike took place; is that it? 

Mr. Scuuetz. Just about; ; yes, sir. 

Mr. Hocker. What did you do when you got this letter ? 

Mr. Scnverz. Well, I was called into the nape de Air Force office at 
Bell Aircraft and a major of the Air Force gave me the letter and 
asked me to read it. After I finished re: + the letter I asked him 
exactly what that letter meant. I said it was rather ambiguous and 
the charges were all intangible, and I wanted him to explain to me 
exactly what it was that was prohibiting me from remaining employed 
at Bell, because I know this letter would result in my being dismissed. 

Mr. Hocker. What did he tell you? 

Mr. Scuuerz. He said, “I have no further information other than 
that which is disclosed in the letter. 

Mr. Hocker. What happened to your employment? Were you 
clismissed 4 

Mr. Scuverz. I returned to the shop after receiving the letter and 
as soon as I got back there one of the labor relations representatives 
of the company was waiting for me, and he immediately escorted me 
up to the labor relations department, and this was about 2 or 3 minutes 
before quitting time, and I was advised at that time that due to the 
fact that I was considered a security risk, they could no longer keep 
ine employed at Bell. 

Mr. Hocker. Well, what was the next communication that you got 
about this, Mr. Schuetz? 

Mr. Scuvrrz. I contacted the local union attorney, Mr. Lipsitz, and 
the area director of the TA W, Mr. Grey, and we made arrangements to 
file an appeal, and the next letter was, I think, around mid- 
January 

Mr. Hocker. I have a letter here dated January 26, 1951, signed by 
Francis M. Wray, lieutenant colonel, TSC, executive officer, Industrial 
Kkmployment Review Board; is that the letter? 

Mr. Scuverz. That is the letter. 
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Mr. Hocker. At that time the nature of the charge against you was 
made a little more specific than just inimical to the interests of the 
United States and it reads as follows: 

The file in your case has been certified to this Board by the Army-Navy-Air 
Force Personnel Security Board and this Board finds that reports of investiga- 
tions purport to show that you do not possess the integrity and discretion es- 
sential to the security of classified military information. 

Is that the specification you got at that time? 

Mr. Scuverz. That is the specific ation. 

Mr. Hocker. Was there anything more definite than that given 
to you? 

Mr. Scuvurerz. Nothing more definite. 

Mr. Hocker. Then on the basis of that charge, first, that your reten- 
tion was inimical to the best interests of the United States and later 
that. you did not possess the integrity and discretion essential to the 

security of classified military information, did you and your lawyer 
have to base your preparation for the appeal on that? Was that all 
you had to determine what to present evidence on ? 

Mr. Scuvetz. Yes, sir; it was. 

Mr. Hocker. When did you find out for the first time, Mr. Schuetz, 
what the nature of the charge against you really was? 

Mr. Scuuretz. On February 28, 1951, when I appeared before the 
Industrial Employment Review Board here in W ashington, D. C. 

Mr. Hocker. Was that the first time you learned what the nature 
of the charge was? 

Mr. Scnurrz. Yes,sir. 

Mr. Hocker. How did you find it out ? 

Mr. Scuverz. Through the questions that the members of the In- 
dustrial Employment Review Board asked me. 

Mr. Hocker. What were the charges as far as you could determine 
them from their questioning ? 

Mr. Scuuerz. Well, I found that they objected and thought that 
the fact that I was convicted of a contempt of court resulting ‘from an 
antilabor injunciton during the Bell strike, I found out ‘that they 
thought that was indiscretion on my part and that it rendered me 
irresponsible for access to classified military information. 

Mr. Hocker. Anything else that you gathered from the question- 
ing they thought was wrong or derogatory against you? 

Mr. Scuuetz. Yes. During the Bell ‘strike, the Bell Corp. was 
making much to do about alleged subversives in the local union, and 
they turned all of the economic demands that we were making on the 
corporation into a witch hunt for Communists, and so on, and in order 
to counteract some of this Communist hysteria, the veterans’ commit- 
tee of the local declared a veterans’ day on the picket line and after 
clearing with the military police as to how to properly wear the uni- 
forms that m: iny of us had from the service, we had this veterans’ 
day, and probably two or three hundred members of the local union 
appeared in the uniforms that they had worn during their service. 

The Industrial Employment Review Board pointed out that that 
showed poor discretion and responsibility. 

Mr. Hocker. Well, as a matter of fact, the uniforms that you wore 
you had removed the stripes from in accordance with the informa- 
tion given to you by the military police, as you said? 
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Mr. Scuverz. Yes. As a matter of fact, during that day on the 
picket line there were several members of the military police force 
down there checking the uniforms and we found no objections from 
them at all. 

Mr. Hocker. The inquiry, I take it, that was made by the Review 
Board indicated that they thought that was evidence of some sort of 
lack of integrity and discretion on your part, to use the wording of 
their charges; is that correct / 

Mr. Scuvuetz. Yes. 

Mr. Hocker. You put on evidence, did you not, in that hearing, 
concerning your loyalty or at least concerning not having a lack of 
discretion? That is kind of a hard charge to meet; isn’t it ¢ 

Mr. Scrrurrz. Yes; it is very difficult. 

Mr. Hocker. Was there any indication by the Board that they felt 
you were disloyal or there was any doubt about your loyalty ? 

Mr. Scuverz. No. They pointed out I wasn’t suspected or being 
accused of being a member of the Community Party or any other 
subversive party, nor was my loyalty questioned. 

Mr. Hocker. Did the Board tell you that ? 

Mr. Scuvetz. Yes; or a member of the Board. They said instead, 
though, that actually they were concerned about my being the kind of 
au man who did everything the union wanted him to do; in other 
words, they were saying, in short, that I was being too good a union 
member and followed the democratic decisions of the m: jority mem- 
bers of my union. 

Mr. Hocker. Well, you were able to put on quite a record in that 


hearing with the help of the union and the lawyer that was supplied 
by the union ? 


Mr. Scuuetrz. Yes. 

Mr. Hocker. What was the ultimate determination by the Board / 

Mr. Scuverz. I don’t think that the Board cleared me in the first 
instance. 

Mr. Hocker. You think not? 

Mr. Scuuerz. I think not. I have been advised that they didn’t, 
but I have no actual proof other than the information that I have 
heard from people who are interested in the case. 

Mr. Hocker. What happened to achieve the result then 

Mr. Scuvrrz. Well, my union interceded with the Secretary of De- 
fense, and I was finally cleared. 

Mr. Hocker. You mean the union sent a letter to the Secretary of 
Defense about this? 

Mr. Scnverz. I think they not only sent a letter, but I think they 
had some appearance with the Secretary of Defense. 

Mr. Hocker. When was the decision of the Secretary of Defense 
reinstating your clearance received / 

Mr. Scuuerz. I didn’t get this decision from the Secretary of De- 
fense. I got it from G. Tenney Mason, from the Industrial Em- 
ployment Review Board. 

Mr. Hocker. When did you get that? 

Mr. Scuverz. I received that about May 21, 1951. 

Mr, Hocker. You were taken off the de on account of this original 
letter which simply stated that your retention was inimical on Decem- 
ber 26, 1950; is that right ? 

Mr. Scuuetz. Yes, sir. 
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Mr. Hocker. And you were reinstated in May of 1951? 

Mr. Scuvrrz. Yes, sir. 

Mr. Hocker. Did you get any back pay for the time you were off? 

Mr. Scuurrz. Yes; I did. 

Mr. Hocker. You got that given to you—Do you know who paid 
that to you? 

Mr. Scuverz. It was paid from the Army Ordnance Department or 
the Department of Audit, United States Army, or something similar 
to that. 

Mr. Hocker. Do you have any opinion that you can give us, Mr. 
Schuetz, as to whether, if you had not had the backing of the union 
that enabled you in the first instance to prepare a defense against this 
vague and almost undecipherable charge, and if you had not had the 
backing of the union to intercede with the Secretary of Defense, do 
vou have any opinion as to whether this charge and removal of clear- 
ance would have stuck in your case 4 

Mr. Scuverz. If I had not had a strong and effective union help- 
ing me, I know I couldn't even consider, I couldn’t even have con- 
sidered the idea of appealing the case. I wouldn’t have known where 
to start and I wouldn't have had the money to proceed with. 

Mr. Hocker. All right. 

Senator Hennines. Thank you very much for your coming here to 
make a contribution to our hearing. 

Mr. Hocker. I want to say on behalf of the subcommittee staff that 
we greatly appreciate your coming here to tell us about the operation 
of the program. 

Senator Hennrnes. The committee will stand in recess until tomor- 
row morning at 10a. m. 

(Whereupon, at 5:10 p. m., the subcommittee adjourned to recon- 
vene on Wednesday, November 23, 1955, at 10 a. m.) 
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WEDNESDAY, NOVEMBER 23, 1955 


UnNIrep STATES SENATE, 
SUBCOMMITTEE ON CoNsTIruTIONAL Ricurs, 
OF THE COMMITTER ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:20 a.m., in room 315, 
Senate Office Building, Senator Thomas C. Hennings, Jr. (chairman 
of the subcommittee) presiding. 

Present: Senator Hennings. 

Also present: Lon Hocker, chief hearings counsel. 

Senator Henntnes. The subcommittee will please come to order. 

Mr. Hocker. Mr. Gaberman, will you please come forward and be 
sworn. Stand by the chair and raise your right hand. 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. GABERMAN. I do. 

Senator Henninos. Please be seated. 

Mr. Hocker. Will you please give us your full name, Mr. Gaberman. 


TESTIMONY OF JOSEPH GABERMAN, STATE COLLEGE, PA. 


Mr. GapermMan. Joseph Gaberman. 

Mr. Hocker. Where do you live, Mr. Gaberman # 

Mr. GasermMan. I live at 131 North Barnard Street, State College, 
Pa, : 

Mr. Hocker. What is your training, what is your profession ? 

Mr. GaBeRMAN. I am a psychologist, sir. 

Mr. Hocker. And what training have you had in psychology 4 

Mr. GaBerMan. I received my bachelor’s degree in psychology from 
the University of Connecticut. I had more than 2 years of graduate 
work at Stanford University in California, and worked in the field 
since then. 

Mr. Hocker. What are the names of your parents, Mr. Gaberman ? 

Mr. GasperMan. My father’s name is Essak Peter Gaberman. My 
mother’s name is Manya Gaberman. 

Mr. Hocker. Do you have brothers and sisters, too 

Mr. GaperMAN. I have one sister. 

Mr. Hocker. What is her name? 

Mr. GanermMANn. Her name is Julia Davis. 

Mr. Hocker. And where were you brought up, Mr. Gaberman ? 

Mr. GapermMan. I was born and brought up in Hartford, Conn.; 
until I was 16 years old I lived there. | 
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Mr. Hocker. What year were you born? 

Mr. GaBerMAN. I was born in 1913. 

Mr. Hocker. You say you lived with your parents until you were 16/ 

Mr. Gaperman. That's right, sir. 

Mr. Hocker. What happened at that time? 

Mr. GaBeRMAN. At that time I moved to New York to start my col- 
lege education, but this was during the depression; I couldn't afford 
it, so I went to work. 

Mr. Hocker. You have not been living with your family since you 
were 16 years old? 

Mr. GaBerMAN. That’s correct, sir. 

Mr. Hocker. Were you emancipated at that age? I am using the 
legal term now. Have you been supporting yourself since that time. 

Mr. GABERMAN. I have been self-supporting completely since then. 

Mr. Hocker. You have not hed any parental help during that 
period ¢ 

Mr. GaBERMAN. No, sir. 

Mr. Hocker. What type of work did you do in New York, Mr. 
Gaberman ¢ 

Mr. GaBeRMAN. During those days I took whatever I could get. 
I worked as a chauffeur; I worked in a drugstore; I worked in a mail- 
order house; I worked in a lamp factory; various positions of tha’ 
sort. 

Mr. Hocker. For whom did you work as a chauffeur? 

Mr. GABeERMAN. I worked for the Amtorg Trading Corp. 

Mr. Hocker. Amtorg Trading Corp. / 

Mr. GApermMANn. That’s right, sir. 

Mr. Hocker. That was the Russian purchasing corporation, was it 
not? 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. Was it licensed or I should say, incorporated—under 
the laws of the State of New York after the United States recognized 
Russia’ Is that true? 

Mr. GaBerMAN. That is what I understand, sir. 

Mr. Hocker. And your position was just as a chauffeur: is that 
right ? 

Mr. GABERMAN. That’s correct, sir. 

Mr. Hocker. How old were you at that time ?¢ 

Mr. GaBerMAN. Oh, I was probably about 18. 

Mr. Hocker. How long did you work as a chauffeur for Amtorg?/ 

Mr. GABERMAN. Less than a year, sir; about 10 to 11 months. 

Mr. Hocker. Give us your present age, Mr. Gaberman. 

Mr. GAperman. My present age is 42. 

Mr. Hocker. Forty-two. After you had your education, I take it 
that = supported yourself through college, did you ? 

Mr. GaperMan. Yes, sir. 

Mr. Hocker. Earned your own way 4 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. And your degree was in psychology, did you say ¢ 

Mr. Gaperman. That’s correct. 

Mr. Hocker. And your postgraduate work was also in psychology ¢ 

Mr. Gaperman. Also in psychology. 

Mr. Hocker. And what field of psychology did you specialize in? 

Mr. Ganerman. I specialize in experimental psychology. 
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Mr. Hocker. Can you tell us a little more about it than that / 

Mr. GaBERMAN. Well, I think it would be more pertinent to tell 

Mr. Hocker. | meant not in college, but after college, what field ¢ 

Mr. GaperMan. After college I ‘specialized in the field of human 
engineering. 

Mr. Hocker. What does that mean, “human engineering” 

Mr. GapermMan. This is a relatively new field of psychology, which 
vot its main impetus during World War II. It is concerned with the 
relationship between humans and the equipment and machinery which 
they are required to operate. It is concerned with this in two aspects. 

The first aspect is that of training the individuals more efficiently 
to operate the complicated equipment with which they must be faced. 
‘The other aspect is concerned with the design of the equipment, to take 
into account both the capacities and the limitations of the individuals 
who will be required to operate it. 

Mr. Hocker. Now, for whom did you work in that field ¢ 

Mr. GaperMan. I worked for the Office of Naval Research. 

Mr. Hocker. When did you go to work for the Office of Naval Re- 
search 4 

Mr. GaBerMAN. In 1946, 

Mr. Hocker. Had you had any Government employment prior to 
that time ? 

Mr. GARERMAN. Previous to that time, sir, | worked for a year for 
the National Research Council, at Purdue University in Lafayette, 
Ind., on the selection and training of aircraft pilots, and before then 
for just a few months while I was awaiting my commission—no, it was 
after that, excuse me—for just a few months while I was awaiting my 
commission in the Navy, as an educational consultant to the Civil 
Aeronautics Administration, 

Mr. Hocker. What type of work did you do for the National Re- 
search Council ¢ 

Mr. Garerman. I worked as part of a group which was developing 
the selection tests used by the Navy, routinely, to pass upon the suita- 
bility of applicants for flight training. I also developed the flight- 
training manuals which are still, [ understand, being used by the Navy 
in pilot training, and the manuals used by the instructors to improve 
the quality of their flight instruction. 

Mr. Hocker. You mean, you drafted those flight-training manuals ¢ 

Mr. Ganerman. Largely, I wrote them, sir: yes, sir. 

Mr. Hocker. And they are still being used by the Navy? 

Mr. Ganerman. To the best of my knowledge. 

Mr. Hocker. Now, this test that you said was developed by this 
group, of which you were a part, for determining the suitability of 
persons who are candidates for flight training, tell us a little bit about 
that. 

Mr. Ganerman. This was a battery of three psychological tests, 
composite of the scores being useful in predicting the probability of a 
candidate’s success in flight training. It could not, of course, predict 
with absolute certainty, but it could give the odds of success. 

Mr. Hocker. Can you tell me, up to the time those tests were devel- 
oped, what was the approximate, what shall I say, percentage of failure 
of pilots in the course of training? 


Mr. Ganerman. It was my underst: uding the percentage was ap- 
proximately 50 percent. 





582 SECURITY AND CONSTITUTIONAL RIGHTS 





Mr. Hocker. Fifty percent? 
Mr. GaBerMAN. Yes, sir. 


Mr. Hocker. And did the Navy adopt this battery of tests for use in 
determining the fitness of candidates for flight training ? 

Mr. GaperMAn. Yes, sir. It was used faithfully throughout the 
war. 


Mr. Hocker. Do you know whether it was used by the other services, 
as well as the Navy / 

Mr. GasermMan. The Army Air Force, at that time, used a battery 
very similar, and many of the items which were developed by us were 
incorporated in the Army Air Force battery. 

Mr. Hocker. All right. 

Now, can you tell me what was the effect on the number of failures, 
the percentage of failures, in flight training as a result of this test 
that you and your associates wor ked up? 

Mr. GaserMax. There was a marked decrease in the number of 
washouts in flight training. 

Mr. Hocker. Do you have any information as to the amount of the 
decrease ? 

Mr. GaBpermMan. During the early years of the war when the Navy 
could afford to be more selective in choosing candidates for flight train- 
ing, and chose only those people who scored highest on these prediction 
tests, the Navy was able to save anywhere from 30 to 40 percent of its 
washout rate. Later on, of course, this decreased somewhat, because 
there was not so large a group to select from. 


Mr. Hocker. Do you know how much at that time it cost to train a 
pilot for Navy duty? 


Mr. Ganerman. I am not certain of the exact figures, sir, but I 
would guess that $100,000 is not too small a figure. 

Mr. Hocker. And how many washouts were saved as a result of the 
use of these tests on a yearly basis? Can you give us that, approxi- 
mately ? 

Mr. GaBerMAN. I would hazard the estimate that at least a thousand 
a year were saved. 

Mr. Hocker. Would that mean that, according to your estimates, 
there was a saving of $100 million per year in the use of this test to 
cut down on the number of washouts ? 

Mr. GapermMan. I would say that is not an unreasonable figure, sir. 

Mr. Hocker. Then you moved from the Office of Naval Research to 
the Navy itself. You were commissioned ; is that true? 

Mr. Gaserman. I was commissioned directly ; yes, sir. 

Mr. Hocker. And where did you work after you were commissioned 
in the Navy? 

Mr. GapermMan. I started out with the Bureau of Medicine and 
Surgery. From there I went—— 

Senator Hennines. Excuse me. What was your commission, sir, 
when you were commissioned ? 

Mr. Gaperman. I was commissioned as an ensign, Senator. My 
first real active duty station was the naval air station at Pasco, Wash., 
where I acted in an advisory capacity to the superintendent on flight 
training on precisely the problem that I had been concerned with whet 
I was working for the National Research Council, that of flight train- 


ing and the prediction of probability of success of cadets in ‘the flight 
training program. 
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Mr. Hocker. You were doing the same work inside the Navy that 
you had previously been doing as a civilian in the Office of Nav al Re- 
search; is that right? 

Mr. GaperMan. That was the National Research Council; excuse 
me, sir. 

Mr. Hocker. I beg your pardon. 

Mr. Gaperman. Yes, sir. 

I was invited by the Navy to make application for a commission to 
continue this work within the Navy. 

Mr. Hocker. And when was it, 1946, that you went with—— 

Mr. GABERMAN. That was in 1942, sir. 

Mr. Hocker. In 1942 you were commissioned, and were employed 
directly, or you were assigned to duty directly, with the Office of Naval 
Research; is that right now? 

Mr. GABERMAN. No, sir; it was the Bureau of Medicine and Sur- 
very which was in charge of all psychologists who had commissions 
in the Navy. 

Mr. Hocker. And how long did you continue to work with the 
Bureau of Medicine and Surgery in this field / 

Mr. GapermMan. Until June of 1946. 

Mr. Hocker. And what happened then / 

Mr. GABERMAN. In June 1946—during this time I was on the staff 
of the Chief of Naval Air Training at Pensacola, Fla.—when it be- 
came obvious that my term of service with the Navy was approaching 
its end, I was invited by the Office of Naval Research to make ap- 
plication to work with them as a civilian, in the field of human 
engineering. 

Mr. Hocker. This is the same field which you had been working 
in all the time ? 

Mr. GABERMAN. Yes, sir; very closely related. 

Mr. Hocker. All right. 

And were you then transferred to the Naval Reserve ? 

Mr. GaBerRMAN. I was transferred to the Naval Reserve; yes, sir. 

Mr. Hocker. And employed by the Office of Naval Research ? 

Mr. Gaperman. Yes,-sir; in Washington. 

Mr. Hocker. In 19467 

Mr. GaperMan. Yes, sir. 

Mr. Hocker. And you were again working in this field of, what 
did you eall it? 

Mr. Gaperman. Human engineering. 

Mr. Hocker. Human engineering ¢ 

Mr. GaBeRMAN. Yes, sir. 

Mr. Hocker. What that means is to adapt the tools and the instru- 
ments of naval warfare to the human machine; is that it? 

Mr. GaperMan. And the other way, too: to adapt the human to 
the machine. 

Mr. Hocker. And to select the proper humans to use that type 
of machine? 

Mr. GapermMan. Correct, sir. 

Mr. Hocker. This, of course, I guess, was highly classified work, 
was it? 

Mr. GapermMan. A percentage of it was, and not a very large per- 
centage. It so worked out, that most of the work I was doing was 
unclassified in nature. 
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Mr. Hocker. How long did you work with the Office of Naval 
Research ? 

Mr. GaperMan. Until 1952, a period of 6 years. 

Mr. Hocker. Was that office transferred from Washington ? 

Mr. GanermMan. Very soon after I joined the organization, it was 
transferred from Washington to Sands Point, Long Island. 

Mr. Hocker. 1952, did you say, was the end of that work / 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. Now, was your work satisfactory for the Navy, Mr. 
(iaberman ¢ 

Mr. Gaserman. At all times I was told it was satisfactory. The 
last efficiency rating I got before I separated from the Office of Naval 
Research was “excellent.” 

Mr. Hocker. “Excellent” ¢ 

Mr. GaBeRMAN. Yes, sir. 

Senator Hennines. Excuse me, Mr. Hocker. We know that in the 
Navy if your fitness report is not satisfactory, you are so notified. 

Mr. GAnerman. Yes, sir. 

Senator Hennines. And if your fitness reports are satisfactory, 
you are not notified, but you may always have copies of them upon 
application to Bu/Pers, they will give you certified copies so that 
you can determine your own category, your own fitness report, isn’t 
that true? 

Mr. GABerMAN. That is true, Senator. 

Mr. Hocker. What set in motion your separation from your em- 
ployment with the Navy, Mr. Gaberman ? 

Mr. Ganerman. In January of 1952 I was handed a letter of charges 
at the Special Devices Center in Sands Point in which the statements 
were made that I had maintained a close and continuing relationship 
with my parents, with my sister and brother-in-law and that they 
were alleged to have had relationship or association with certain or- 
ganizations which were on the Attorney General’s list, and for that 
reason there were doubts as to my desirability as an employee of the 
Government, and I could therefore be constituted a security risk. 

Mr. Hocker. Was there any charge of any sort against you per- 
sonally ? 

Mr. Ganrerman. There was one charge against me personally, and 
this one had reference to my employment as a chauffeur for the Am- 
torg Trading Corporation; that was the only one. 

Mr. Hocker. That was a job which you had for what did vou say, 11 
months? 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. When you were 18 years old ? 

Mr. Ganerman. Yes, sir. 

Mr. Hocker. During the depression ? 

Mr. GapermMan. That’s right, sir. 

Mr. Hocker. And you had no other contact with the operations of 
Amtorg except as a chauffeur, is that correct ? 

Mr. GaBerMAN. None whatsoever, and I had no idea of what their 
specific activities were. 

Mr. Hocker. At that time you didn’t know what the specific activi- 
ties of Amtorg were? 

Mr. GanermMan. Except that it was a trading corporation. 
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Mr. Hocker. And at that time you had been employed in this 
most vital work for the Navy since 1942, a period of about 10 years ¢ 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. And prior to that time you had been a year, was it, 
doing the same sort of work. Was that under contract with the 
Navy ¢ 

Mr. GABERMAN. It was a Purdue University contract with the Civil 
Aeronautics Administration. 

Mr. Hocker. Civil Aeronautics ¢ 

Mr. GaBerMAN. And the National Research Council. 

Mr. Hocker. I see. W ell, at least for 10 years you had been either 
an officer in the Navy or directly employed by the Navy doing this 
same work, and prior to that time you had been doing work which 
was utilized by the Navy 4 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. And then in January you got these charges saying, 
except for the charge respecting your having been a - uitfeur for 
Amtorg, that your mother and father had engaged in what were 
alleged to be Communist activities and that your Sodeamia law, was 
it not—— 

Mr. GABERMAN. Yes, sir, my brother-in-law and sister. 

Mr. Hocker. Now, can you tell us what your contacts with your 
parents had been during that 10- or 12-year period prior to the filing 
of these charges ¢ 

Mr. GanermMan. During those years my contacts had been very 
infrequent because all of that time, of course. 1 was not livi ing at home. 
Much of the time I was living on the other side of the continent or 
in States rather distant from Connecticut where they lived and still do. 

I would see them on such traditional occasions as Thanksgiving, or 
Christmas, perhaps on their wedding anniversary, or on occasions 
when they became seriously ill. 

Mr. Hocker. What was that circumstance when one of them became 
seriously ill? 

Mr. GaBerMAN. My mother has been a semi-invalid for many vears. 
She is a severe asthmatic. She had an abdominal operation several 
years ago, which almost cost her her life, and I spent a good deal of 
time with her in the hospital in New York during that time. I am 
assured by her physician that was a large factor in saving her life. 

Mr. Hocker. You called on her ever Vv “day while she was in the hos- 
pital: is that so? 

Mr. GABERMAN. Yes, sir; I did. 

Mr. Hocker. Did you ever on these occasions when you went home 
diseuss polities or related matters with your family ? 

Mr. Ganerman. The situation was h: irdly conducive to it. These 
were usually festive occasions. We never discussed politics. 

Mr. Hocker. Then did you get some further communication from 
the Office of Naval Research in MM: rch of 1952 4 

Mr. Ganerman. Would this be, sir, after the hearing, or would this 
he in reference to the hearing ? 

Mr. Hocker. I guess this is after the hearing. Can you tell me 
when the hearing was? Yes, this letter is titled “Suspension for 
Security Reasons, Notice of.” 

Mr. GapermMan. This was after the hearings, then ? 
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Mr. Hocker. All right, let me ask you this. Were you notified in 
due course there was to be a hearing based on this letter of allegations 
of January 18? 

Mr. Gaserman. I was notified that I could either resign my position 
or request a hearing. I requested a hearing. 

Mr. Hocker. At the hearing did you employ counsel ? 

Mr. GaperMan. No, sir; I acted as my own counsel. 

Mr. Hocker. And what developed at the hearing, Mr. Gaberman? 
Did they raise charges against you or did they ask you about the fact 
that you had visited your mother in the hospital when she was on what 
might have been her deathbed ? 

Mr. GaperMAN. The questions were pointed at what sort of a re- 
lationship I had had with my family, how frequently I had visited 
them, and what the general tenor of conversations was during the 
time that I was with them; yes, sir. 

Mr. Hocker. And you told them substantially what you have told 
us here. 

Mr. GapermMan. That’s right. 

Mr. Hocker. Then, on the 6th of March you received the notice of 
suspension; is that correct ? 

Mr. GasperMAN. That’s correct. 

Mr. Hocker. I would like to read the first two paragraphs of that, 
Mr. Chairman. The letter is on the letterhead of the Office of Naval 
Research, Special Devices Center, Port Washington, N. Y., dated 
March 6, 1952, from the commanding officer and director, Special 
Devices Center, to Mr. Joseph Gaberman, psychologist, general sub- 
ject: Suspension for security reasons, notice of : 


1. Based on the decision of the Loyalty Board, Special Devices Center, the 
commanding officer and director, Special Devices Center, determines that on all 
the evidence there is not a reasonable doubt as to the loyalty of Joseph Gaberman, 


psychologist, general, GS-12, $7,040 per annum, to the Government of the United 
States. 


2. Based on the decision of said Loyalty Board, after hearing with respect 
to security matters, the commanding officer and Director, Special Devices, de- 
termined that on all of the evidence reasonable grounds exist for the belief that 
the employee’s (your) termination is necessary or advisable in the interest of 
national security. 

Is that the notice you were given ? 

Mr. GaBERMAN. That is the notice, sir. 

Mr. Hocker. And the Navy told you that there was no doubt, there 
not even a reasonable doubt as to your loyalty ¢ 

Mr. Gaserman. That’s right, sir. 

Mr. Hocker. But that for security reasons your termination is 
necessary or advisable in the interests of national security. 

Mr. GaperMaNn. I was so informed. 

Mr. Hocker. Did that seem a little curious to you, Mr. Gaberman, 
that the Navy should say that there is no doubt as to your loyalty but 
that you ought to be removed just the same ? 

Mr. GaserMAN. Both curious and disconcerting. 

Mr. Hocker. What action did you take when you got this curious 
notice ? 

Mr. GaBerMAn. I requested a hearing in Washington to review the 
findings of the Board at Sands Point. 

Mr. Hocker. And was there such a hearing? 
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Mr. GaBerMAN. There was. 

Mr. Hocker. And what was the result of that hearing? 

Mr. GaperMAN. This Board also found against me. 

Mr. Hocker. Was there any written notification to you with respect 
to that finding? 

Mr. GABERMAN. Yes, sir; there was. 

Senator Henninos. Excuse me, Mr. Hocker. What was that 
Board, sir? 

Mr. GaBerRMAN. This was the Security-Loyalty Review Board of the 
Office of Industrial Relations of the Navy Department. 

Senator Henninos. Thank you, sir. 

Mr. Hocker. I don’t believe I have the letter of notification. 

Mr. GaBerMAN. I may have it here, sir. 

Mr. Hocker. Did they tell you whether the grounds were the same? 

Mr. GaBerMAN. Should I read this, sir? 

Mr. Hocker. Yes, please. 

Mr. GaBerMAN. This is a letter addressed as the one that you read 
before: 


After a careful and thorough review of all of the material and evidence sub- 
mitted in your case, it is the opinion of the Navy Department Loyalty Security 
Appeal Board that on all of the evidence reasonable grounds exist for the belief 
that the termination of your employment is necessary and advisable in the 
interests of national security under purview of Public Law 733, 81st Congress. 

Accordingly you are hereby removed from service as a security risk effective 
this date. 

(Signed) Francis P. WHITEHAITR, 
Under Secretary of the Navy. 

Mr. Hocker. Well, that follows almost identically the second para- 
graph of the previous letter that you had gotten. 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. But they did not make the same statement which was 
made in the original letter, that there was no doubt as to your loyalty ? 

Mr. GaBperMANn. No, sir; this letter makes no statement concerning 
that. 

Mr. Hocker. Again. you didn’t have a lawyer at that hearing, did 
you? 

Mr. GaBerMAN. No, sir; no counsel. 

Mr. Hocker. Then when you got that second letter, did you at that 
time employ counsel ? 

Mr. GaperMANn. At that time, on the advice of a very fine lawyer in 
New York, I got in touch with the American Civil Liberties Union. 

Mr. Hocker. Yes? 

Mr. GanerMaAn. And they referred me to Mr. Montague Casper. 

Mr. Hocker. And has Mr. Montague Casper represented you since 
that time ? 

Mr. GanerMAN. Since that time he has. 

Mr. Hocker. What was the next, what shall T say, the next blow 
that fell in connection with this matter, Mr. Gaberman ? 

Mr. GanerMAN. Very soon after T received the letter which T have 
just read, I received a communication from the Bureau of Nava! 
Personnel concerning my status as a reserve officer in the U nited States 
Naval Reserve. T believe vou have that in your hand now, sir. 

Mr. Hocker. Was that the letter dated the 5th of September 1952? 
Mr. Ganermawn. I believe so, sir. 
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Mr. Hocker. And the subject is your status in the United States 
Naval Reserve, and enclosed with it was a form of resignation; is that 
right ¢ 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. What was your rank at that time ¢ 

Mr. GABERMAN. I wasa lieutenant, senior grade, sir. 

Mr. Hocker. The first paragraph describes your history in the 
naval reserve, and then the second paragraph reads as follows : 


The chief of naval personnel has received information concerning reference 
(ad) 


that is the letter that you just read— 


and the proceedings out of which that letter was addressed to you. By that 
letter you were removed from the civil position under the Department of the 
Navy at Special Devices Center, Sands Point, N. Y., pursuant to Public Law 733, 
Sist Congress. The basis for this action was a determination that termination 
of your employment was necessary and advisable in the interests of national 
security. 

It is specifically noted that such action was not based upon doubt as to your 
loyalty, full field investigation and hearing procedures under Executive Order 
9835, as amended, being indicated to have resulted in the determination that 
there was not a reasonable doubt as to your loyalty to the Government of the 
United States. The removal instead appears to have been solely upon security 
risk grounds stemming principally from alleged affiliation of certain of your 
close relatives with organizations designated Communist by the Attorney 
General’s list. 

3. Review of your naval record discloses that your education, training, and 
experience has been along highly specialized lines of such a nature as to render 
it improbable that your services could be profitably utilized in nonsensitive as 
signments. Accordingly it is contemplated to recommend to the Secretary of the 
Navy that you be discharged for cause from the United States Naval Reserve 
under honorable conditions, and that cause for your discharge be summarized 
as follows: 

“This action is taken because of prospective inability profitably to utilize 
your services on active duty due to the same factors which prompted your re 
moval as a security risk from a civilian position under the Department of the 
Navy, effective August 25, 1952, pursuant to Public Law 733.” 

Now was that the entire statement of charges against you ? 

Mr .GapermMan. Yes, sir, it was. 

Mr. Hocker. That they wanted to take your Reserve commission 
away not because you were disloyal—the letter expressly stating that 
there wasn't any doubt as to your loyvalty—but for the same reasons 
that were advanced for your remov: al from your position as a civilian 
emplovee in the Navy ¢ 

Mr. GABERMAN. Yes, sir. 

Mr. Hocker. And which they ascribe to be that certain of your 
close relatives were affihated with organizations designated Com 
munist by the Attorney General, is that right ¢ 

Mr. Ganerman. That's correct, sir. 

Mr. Hocker. Well, did you determine to protest against this pro- 
posed action of discharging you from the Reserve ¢ 

Mr. GanermMan. I was offered—first of all, sir, I was offered the 
opportunity to resign from the Naval Reserve without prejudice, 
with an honorable (lise harge, and the discharge not to state the reasons 
for my resignation. 

Mr. Hocker. Yes? 

Mr. GanerMan. This was held out as being something which would 
be well worthwhile for me to accept. 
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Senator Hennines. Just a minute, Mr. Hocker. You know, of 
course. Mr. Gaberman, that that procedure is sometimes used by the 
Navy. ; 

Mr. GaBERMAN. Yes, sir. 

Senator Hennines. And, maybe, by the other services. | happen to 
know about the Navy. Charges may be made precedent to a court 
martial, and in order to enable enlisted personne! or an officer not to 
have to stand charges, or go before the courts-martial board, he may 
he given an opportunity to resign. 

Mr. GapermMan. Yes, sir. 

Senator Hennines. That is pretty commonly known, isn't it. 

Mr. GaperMan. I was aware of it at the time. 

Senator Hennines. A man may be charged with any number of 
serious offenses and upon the determination of the Judge Advocate, 
with the approval of the commanding officer, the commandant. of 
the naval district, or whichever division of the Department of the 
Navy may have jurisdiction, he may be given an opportunity to re 
sign and get an honorable discharge. 

Mr. GABERMAN. Yes, sir. 

Senator Hennines. Short of being court-martialed. 

Mr. GaBERMAN. Yes, sir. 

Senator Hrennines. And that applies to cases of theft, homosexual 
ity. all manner of charges of that nature, is that not true / 

Mr. GaBERMAN. That is true, and I was aware of It. 

Senator Hennines. Do you know that from your Navy experience / 

Mr. GapermMan. Yes, sir. 

Senator Hennines. And I know it from mine, having defended in 
certain courts-martial proceedings myself 

Mr. GaBeRMAN. I was aware of that, Senator. 

Senator Hennines. Other members of the Navy. So that had you 
done that there would have been no indication whatever, would there, 
upon that discharge to indicate why that had been done / 

Mr. GaperMAN. None whatsoever, Senator, but I would have 
known. 

_ Senator Hennines. ‘Will you complete what you have to say about 
it, 

Mr. Hocker. May I add to the Senator’s comments. Do you hap- 
pen to know that on the form 57 for applications prepared by the 
Civil Service Commission for application for employment by the 
(rovernment, there is a space which asks you if you have ever been 
asked to resign from Government employment / — 

Mr. Gaserman. No. sir. 

Mr. Hocker. You didn’t know that. I wanted to call that to your 
attention. . 

What determination did you make? What answer did you make to 
the suggestion that you might resign and avoid any action with 
respect to this charge? , 

Mr. Gaperman. I declined the suggestion and stated that I pre 
ferred to have a hearing in which I would attempt to clear myself and 
retain my Reserve commission. . 

Mr. Hocker. And was it at that time that vou employed Mr. 
Casper / ; : 

Mr. Ganerman. Mr. Casper represented me during this, ves, sir. 

70836—56——38 
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Mr. Hocker. Mr. Casper, would you at this point, complete the 
story. I wonder if you would come up and be sworn, please. 

Senator Henninos. Do you solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth so help you God ¢ 

Mr. Casper. I do. 

Senator Hennrnos. Please be seated Mr. Casper. 

Mr. Hocker. Mr. Gaberman, you may sit beside Mr. Casper, if you 
will. 

Mr. GasermMan. Thank you, sir. 


TESTIMONY OF MONTAGUE CASPER, ATTORNEY, NEW YORK CITY 


Mr. Hocker. You are Mr. Montague Casper ? 

Mr. Casper. Yes, sir. 

Mr. Hocker. And you are a lawyer practicing in New York? 

Mr. Casper. Yes, sir. 

Mr. Hocker. And you have a general practice, do you not? 

Mr. Casper. I do. 

Mr. Hocker. And at some cost to yourself, I believe you have been 
representing a number of persons ae have been sent to you by the 
American Civil Liberties Union, sometimes without fee, and some- 
times with a very small fee, in connection with these loyalty dis- 
missals ¢ 

Mr. Casper. Yes, not only from the American Civil Liberties Union, 
but from others. I have represented, I guess by now, better than 100 
cses Since the program started in 1947. 

Mr. Hocker. One of the cases that came to you was 

Senator Hennines. May I just ask one question ? 

Mr. Casper, why do you do this? Why do you undertake these 
representations of people without charging them fees, or in many cases 
not charging them fees? What is your concept of your reason for so 
volunteering your services ¢ 

Mr. Casper. In the first place, there are some fees that are attached 
to it which, in part, cover some of my office expense for the time I 
devote to these cases, but I am interested in civil liberties. I feel that 
the program is bad, that the people who have been caught in the web 
are entitled to be tenet by outstanding attorneys, and I have 
found that the work has been very satisfying from the standpoint of 
a lawyer who is trying to be of some service to the community in which 
he practices. 

Senator Hennines. You are one of those practitioners of my pro- 
fession who believes that the lawyer’s duty also reaches out into fields 
of endeavor that do not necessarily bring in money to enable him to 
make profit. 

Mr. Casrrer. Yes, I do. There are a lot of us in New York who feel 
that way. 

Senator Hennines. And happily there are a number throughout 
the country; unhappily not enough, but you believe that the duty of 
the lawyer, a member of the bar, is to protect and defend the Constitu- 
tion? The oath you take when you were admitted to the bar has some 
meaning to you? 

Mr. Casper. Yes, sir; I do. I would like to state to you, Senator, 
that I take the position that these security cases are the one type of 
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case where a lawyer has a duty beyond that of his duty to his client. I 
think that the lawyer’s duty as a citizen of the Government of the 
United States is greater than his duty to his client and, if in the course 
of the defense of any case, a lawyer who is involved in this program, 
finds that his client should be found to be, or is, a security risk, in his 
opinion, I think it is his duty to divulge that to the Board, and I tell 
that to my clients before I take their cases. 

Senator Henninos. Thank you, sir. 

Mr. Hocker. I believe, also, Mr. Casper, in addition to the services 
vou have contributed to the defense of individuals, that you have also 
participated in the work of the Association of the Bar of the City of 
New York on this subject, have you not? 

Mr. Casper. Not yet. The Bar Association in New York is em- 
barking upon a program to try to interest the members of the bar in 
New York on a wider scale to take these cases. 

Mr. Hocker. And are you a member of that committee ? 

Mr. Casper. I have been told that I am on the panel. We haven't 
done any work yet. 

Mr. Hocker. When Mr. Gaberman came to you, Mr. Casper, he 
showed you these letters that we have spoken about here in the testi- 
mony, did he not? 

Mr. Casper. Yes; he brought me his entire file. 

Mr. Hocker. Did you ever have a case before where a man was told 
that there wasn’t any reasonable doubt as to his loyalty but that he 
ought to be let go anyway ? 

Mr. Casper. I think I did. I can’t tell you the name of the case, 
and since then that has been quite common. 

Mr. Hocker. You say it has been quite common ? 

Mr. Casper. Yes; there have been any number of cases like that, 
where a man’s loyalty is not in question, but it is contended that he is 
a security risk, 

Mr. Hocker. What did you determine to do at that time—the de- 
termination had already been made with respect to his employment, 
but there was still pending the question of what to do with his Naval 
teserve commission, as I understand it? 

Mr. Casper. Well, there was one step that was omitted, Mr. Hocker. 
(Under Public Law 733, as I interpret it, a security case is never closed. 
The Secretary of the Department has the right to reverse the previous 
rulings at any time on proper ground, and so I determined the first 
thing to do was to apply to the Secretary of the Navy for reconsidera- 
tion of the case. I wrote to Whitehair, who was the Under Secretary 
of the Navy, and told him that we were on the case and asked him if 
ue would consider an application to reopen and reconsider. I re- 
elved a letter back from him in which he declined to do that. 

_ Mr. Hocker. What action was taken with respect to the proposal to 
lift the Naval Reserve commission ? 

Mr. Casper. It was set down for hearing. 

Mr. Hocker. And did you prepare that for hearing? 

Mr. Casper. I did, sir. 

_Mr. Hocker. Were you aware of the suggestion that he might re- 
‘ign without prejudice and get an honorable discharge ? 

Mr. Casrrer. I was, and before we determined to have a hearing, it 

vas discussed with Mr. Gaberman at length. 
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Mr. Hocker. What was the reason that Mr. Gaberman did not want 
to take that compromise / 

Mr. Casper. Well, Mr. Gaberman had felt that this decision was 
very unfair and very unjust, had deprived him of his constitutional 

rights and I think, as he expressed it himself in his letter, he said if 
‘remember correctly that to all the world but him this discharge 
would mean what it said, but that he had to live with himself more 
than anyone else, and to him he would always know that he had ac 
cepted this for fear of what his own country would do to him, 1 think 
he said, in the service of his choice, and he felt he would get a fair 
deal from the United States Navy where he had served so many years. 

Mr. Hocker. The charges against him were the same as those that 
were outlined in the charges with respect to his removal from his em- 
ployment—the removal of his commission simply incorporated by ret- 
erence the charges upon which he had been removed from his employ 
ment, is that not right / 

Mr. Casper. Yes. Well, that is another common practice in the 
Navy. They incorporate by reference and numbers in the letters. 
‘They can incorporate whole books in a paragraph in that way. 

Mr. Hocker. What did you do in order to prepare for the hearing 

Mr. Casper. We put in what we, as lawyers, call a general denial 
and asked for a hearing which was granted, of course. 

Oh, in the meantime, I asked to have it delayed because I was watt 
ing for a decision by the Department of the Navy on the application to 
reopen the civilian case because, since this was based on the civilian 
case, if there was a reversal in the civilian case, there wouldn’t be any 
need fora hearing. But, after 1 got the letter from Francis P. White 
hair—I would like to read that if 1 may, 

Mr. Hocker. All right. 

Mr. Casper. It is dated the 3d day of December 1952. It is ad- 
dressed to Casper and Nervius, Attorneys at Law, 20 Pine Street, 
New York. 

The contents of your letter of October 17, 1952, have been carefully examined 
and objectively evaluated. As a result, thereof, it is the opinion of the Under 
Secretary that a reopening of Mr. Gaberman’s case is not justified. 

Yours truly, 

FRANCIS P. WHITEHAiR, 
Under Secretary of the Navy. 

As soon as I received that, I got in touch with the Third Naval Dis- 
trict and the case was set down for a hearing. 

Mr. Hocker. What was the testimony in the hearing, Mr. Casper? 

Mr. Casper. At the hearing we tried the case de novo and, in addi- 
tion, we asked a man by the name of Hickey and a man by the name 
of Johnson, who had been hearing officers in the civilian case, if they 
would come to the hearing and testify as to what their decision was, 

and, factually, so far as they were able, answer questions. 

Mr. Hocker. These were, in effect, the judges who passed upon the 
question of whether he should be retained as an employee of the Navy / 

Mr. Casrer. That’s right. 

Mr. Hocker. Two of the three of them! 

Mr. Casrer. That's right. The other judge, Commander Partridge. 
I was told, was in California. He wasn’t available. We also asked 
Captain Haley, who was in charge of the installation at Sands Point. 
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‘f he would come to the hearing and be a witness, and they all said they 
would, and they did. 

Mr. Hocker. All right, how did they testify, Mr. Casper ‘ 

Mr. Casper. Mr. Johnson testified that he believed Gaberman was 
no security risk and that he had found in favor of Gaberman at the 
civilian hearing. He said that he knew Gaberman and he heard noth 
ing at the hearing which made him feel he was in any sense of the word 
a security risk, 

Mr. Hickey testified as follows, if I may read 2 or 3 of the questions. 

Mr. Hocker. This is taken from the transcript of the hearing ¢ 

Mr. Casper. Yes, on page 34 of the transcript of the hearing on 
March 25, 1953, at "New York Naval Shipyards, Brooklyn, N. A I 
asked this question : 

Mr. Hickey, I understand that you are a member of the Loyalty Security Board 
that heard cha irges against Joseph Gaberman at the Special Devices Center last 
year. 

Answer. That’s correct. 

Question. Will you tell us what your decision was * 

Answer. I voted to hold Mr. Gaberman as a security risk. 


And then on page 35: 


Question. Was it your opinion that he was a security risk, or Was it your opin- 
ion that under the criteria and rules you had no alternative but to vote that 
way? 

Answer. I felt that after reading the rules under which we were to operate, 
that I had no choice other than mechanical interpretation, and that if Mr. 
Gaberman fell within certain categories, he was ipso facto a security risk. 

Question. Does that mean that because it was not disputed that members of 
the family were, or had been, members of the Communist Party, there was no 
choice left to you? 

Answer. That’s correct. 

And then Commander Lally, who was on the board, asked this ques- 
tion on page 36 of the transcript : 

Question, Do I understand you correctly as you read the rule that if the parents, 
who we will assume are Communists, have had no influence on Lieutenant Gaber- 
man, you would still feel compelled under the rules to declare him a security 
risk? 

Answer. That is what I-mean. 

Mr. Hocker. Was he referring to criteria 13 and 14 of the Navy 
regulations on this subject ? 

‘Mr. Casper. W ell, at the time, Mr. Hocker, I think he was referring 
to what is described as— 

_ Criteria for determining eligibility for employment for sensitive and nonsensi- 
tive duties in the Department of Defense. 

Mr. Hocker. Sensitive and nonsensitive / 

Mr. Casp ms And nonsensitive, yes, sir, and under subdivision V, 
category A, No. 9, it reads as follows: 

Continuing association with individuals, (spouse, other relatives, friends, or 
other associates) who have subversive interests and associations, as defined in 
any of the foregoing types of derogatory information under circumstances under 
Which he should have known of such interest and associations. 


[ call your attention to the words “he should have known.” 
Mr. Hocker. “He should have known ?” 
Mr. Casper. “Should have known.” 


, Mr. Hocker. Not whether he did know but whether “he should have 
known?” 
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Mr. Casper. That’s right. 

Mr. Hocker. And the hearing board member took the position that 
if there was such association and if the parents were members of one 
of the organizations which had been designated Communist, that he 
had no choice but to recommend that he be dismissed ? 

Mr. Casper. That is the way he testified. 

Mr. Hocker. Well, what was the next word that you heard with 
respect to the proposal to remove his Commission 4 

Mr. Casper. Well, that hearing took place in March of 1953. I 
think at the end of the year—it was the 5th of January 1954—the 
letter, through error, is dated 1953. 

Mr. Gaberman communicated with me and told me he had received 
a communication from the commandant of the Third Naval District, 
at 90 Church Street, New York, which said: 

Determination of status in the United States Naval Reserve. 

1. You are hereby informed that the Secretary of the Navy has determined 
that your status in the United States Naval Reserve is that of an officer on 
inactive duty in the Ready Reserves. 

2. In the event that any problems arise in the future relative to such Reserve 
status, you are advised to bring the matter to the attention of the commandant 
of the district to which you are then attached. 

LovuIs CARPENTER 
(By direction). 

Mr. Hocker. No mention of the security charges or the hearing or 
anything else is there ? 

Mr. Casrrer. No, no, this was the first notice that we had, and, as 
you will note, it was some 9 months after the hearing. 

Mr. Hocker. And what was done then to find out what the meaning 
was with respect to this hearing ? 

Mr. Casper. Well, when Lieutenant Gaberman told me about it and 
showed me this letter, I suggested that he communicate with the com- 
mandant’s oflice to find out whether or not we had received a favorable 
decision, which he did, and they were shocked to learn that he had 
not been told of the decision, 

Then, when we knew that I wired James Smith, Jr., Under Secre- 
tary of the Navy for Air, and asked for an appointment to see him, I 
think the same month, yes, the same month, on a day and hour, and I 
received back a telegram with one word on it, “Affirmed.” So Mr. 
Gaberman and I went down to see Under Secretary Smith. 

Mr. Hocker. What were you going down to see Under Secretary 
Smith for? 

Mr. Casper. Well, the decision that he was not a security risk in 
the military sense, but he was in a civilian sense, seemed unusual to 
say the least. ' 

Mr. Hocker. This was on identical charges ? 

Mr. Casper. On identical charges, and I thought that if a man was 
eligible to lead our forces in battle that he should be eligible to work 
on a machine. 

Mr. Hocker. In other words, you went down to see Mr. Smith to 
see if you could do something about restoring his civilian status? 

Mr. Casrer. That was the purpose. 

Senator Hennines. Excuse me, Mr. Hocker, I don’t believe the 
testimony so far has reflected that Lieutenant Gaberman was com- 
missioned as an ensign and was promoted, I assume, to lieutenant 
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(junior grade) and thereafter to lieutenant. Or was he a lieutenant 
(junior grade) ¢ 

Mr. Casper. No; he was lieutenant (senior grade). 

Senator Hennines. Lieutenant (senior grade), so that he was pro- 
moted two full ranks during his period of service in the Reserves! 

Mr. Casper. Yes, sir. 

Senator Hennines. Thank you, sir. 

Mr. Hocker. What was the meeting with Mr. Smith? Tell us 
about that. 

Mr. Casper. Well, Mr. Smith gave us a lot of time. I think he 
spent better than an hour with us, and he discussed first the military 
decision. 

Mr. Hocker. Did he tell you how that was arrived at? 

Mr. Casper. Yes, he did. He told us that the military board in 
New York Naval Shipyards unanimously found against Mr. Gaber- 
man and that the review board—there is an automatic audit of all 
of these decisions, which is done by the Office of Industrial Relations 
of the Navy—had affirmed unanimously but that he with a stroke of 
his pen had wiped that out, because he felt that Gaberman to whom 
his commission meant so much should not have it taken away from him 
because, as he said, there were very influential people who were behind 
Mr. Gaberman, people of high rank, who thoaght very well of him, 
and he said there were others that were worried. He never amplified 
that. 

Mr. Hocker. Just plain worried. 

Mr. Casper. He said: “But I take it you are not satisfied.” 

I said: “I am very grateful for what you have done, Mr. Smith, but 
I think Gaberman should get his job back. He should be restored. 
I don’t think he is, or ever was, a security risk.” 

So he encouraged me—— 

Mr. Hocker. Excuseme. Oh, I beg your pardon, go ahead. 

Mr. Casper. He said he didn’t want to overrule a previous admin- 
istration; that he would prefer that it be done by the Office of Indus- 
trial Relations, and he encouraged me to take an appeal on new evi- 
dence, but he said: 

Now, don’t lay accent on the fact that the military branch says he isn’t a secu- 
rity risk and the civilian branch of the Navy says he is, because that cuts both 


ways. You know a security case is never closed. We could reverse the civilian 
end and we can reverse the military end. 


Then he said : “I wouldn’t lay accent on that.” 

So I said 

Senator Hennines. He meant just to soft-pedal that part ? 

Mr. Casper. Yes, sir. I told him I didn’t see how I could take the 
appeal properly without mentioning it. 

Mr. Hocker. That was what the new evidence was, isn’t it ? 

Mr. Casper. I didn’t think that up to this time anybody had really 
considered that had Mr. Hickey been properly advised in the first 
instance, this would have been a 2 to 1 decision in favor of Gaberman, 
at least 2to 1. Captain Haley would have approved it because he told 
me he was very reluctant to send the papers down to Washington rec- 
ommending that Gaberman be a security risk, and he wouldn’t ask 
that he be removed, but he felt Mr. Hickey had made a mistake and he 
felt that it should be the duty of the OTR to change it, not his. 
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And so I thought that if this error was pointed up, that that should 
be new evidence. He announced, for the first time as far as I knew, 
the Navy Department was apprised of the fact that one of the judges 
had labored under a misapprehension of law and that certainly an 
error of that kind which ruined a man’s life should be corrected. 
Somebody should have authority to do it and Smith said he didn’t 
want to do it, that he thought it should be done by the OIR. 

Mr. Hocker. Although he had the authority to do it, as he said, by 
a stroke of the pen ¢ 

Mr. Casper. Yes, sir, he told me that, but I want to say this. I 
thought Mr. Smith was a wonderful man. My interview with him 
Was very satisfactory in every way. 

I felt that he was very fair, and that he wanted to be fair, and 1 
thought that he was a grand man as a result of that hearing. 

I must say that I was terribly disappointed when afterward I had 
taken an appeal I had sent it to him, as he asked, and I know that 
he sent a covering letter and the papers to Admiral Holderness, who 
was in charge of the OIR. Six or seven months later I received word— 
[ will have to read that letter to you—on the 2d of November 1954 
these things take a lot of time: 

DEPARTMENT OF THE NAvy, | 
OFFICE OF INDUSTRIAL RELATIONS, 

Washington, D.C. 
Casper & NERVIUS, 
Attorneys at Law, 
New York 5, N. Y. 

GENTLEMEN : This is in further reference to your letter of February 23, 1954 

on February 23, 1954, 1 had written for a decision— 


in which you requested a review of the action taken by the Navy Department in 
the case of your client, Joseph Gaberman, former employee of the Special Devices 
Center, Sands Point, N. Y. The Navy Department has thoroughly reviewed the 
information submitted with your letter of February 23, 1954, and finds: 

1. That no new evidence was presented which was not part of the record and 
previously considered by the Navy Department’s Security Appeal Board; and 


2. That no new evidence of substance was introduced during the military hi ar- 


ing of Lieutenant Gaberman’s case. 
In view of the above, a reopening of Mr. Gaberman’s case is not justified. 
Sincerely yours, 


GEORGE A. HOLDERNESS, Jr., 
Rear Admiral, USN, 
Chief of Industrial Relations. 

This was the biggest shock to me in the Gaberman case, that there 
was nothing new in this appeal, that they had known of Hickey’s error 
all along, and they had come to this decision. 

Mr. Hocker. Is that the end of your story, insofar as your efforts 
to reinstate him in his job, Mr. Casper? 

Mr. Casper. Well, I would have to modify that statement a bit if I 
may, Mr. Hocker. There is no end to a security case in my office. I 
don’t think a security case is ever ended if a man o kept out of em- 
ployment and belongs in it. 

At the moment, I didn’t know what to do. I would rather put it 
that way. And I didn’t do anything until Senator Johnston’s com- 


mittee was in session, and then I brought it to the attention of Senator 


Johnston through his counsel. 

Senator Henninas. What committee was that ? 

Mr. Casper. Well, that is a subcommittee of the Committee on 
Civil Service and Post Office that had hearings. 


j 
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Senator Henninoes. There are two Senator Johnstons. 
Mr. Casper. Oh, excuse me, Olin Johnston. I wrote to Senator Gil- 
lette,.and I asked him to look into the Gaberman case. I thought it 
would be of interest to him, and I had some correspondence with him. 

As a result, Mr. Smith was on the stand during the course of the 
hearings, and he made an unusual statement, if you would like me to 
go into it. 

Mr. Hocker. The same Mr. Smith that you referred to? 

Mr. Casper. James H. Smith, Jr. 

Mr. Hocker. What did he say ? 

Mr. Casprr. I think you have the transcript of his remarks there. 
Mr. Hocker, but in substance, he said that he could account for the fact 
that Gaberman could be cleared as a military risk, and not cleared as 
a civilian risk, because in the Inactive Reserves he wouldn’t be exposed 
to sensitive material, and yet the very charge in the military case was 
that he would be of no use at all to the Navy because he had been 
declared a security risk. 

Mr. Smith said: 


In a civilian case which was the first one, the decision was made prior to m) 
entry to office in 1952 and was adverse to the individual. 

That was a little different from what he told me. This would seem 
to indicate that he couldn’t be bothered with it because it happened 
before he took office, and then in the next paragraph he said—the next 
statement was: 





The second decision which is a military one, made about a year later, was not 
made without a careful study of the facts which had been brought up in the 
civil case, and I handled the military case myself so I am speaking with personal 
knowledge. 

I reviewed the civilian case quite carefully and came to the decision that in 
view of the fact that the case was very marginal when it was handled on the 
civilian side, that it was possible to continue him as an Inactive Reserve officer. 


And he says further: That the statement in the letter—he is refer- 


ring toa letter that the Senator read to him that he had written to the 
committee: 





The statement in the letter to you said in it “active” but he was in the 
“inactive status’ where he was well removed from any sensitive material, and 
that it was possible to keep him on there without risk to the country. 

I made the decision to do that in view of the fact that the case had been 
such a marginal one. 

Then that was that. 

Mr. Hocker. Mr. Gaberman, may I ask you 1 or 2 more questions / 
How long now has it been since you were separated from your Gov- 
ernment employment, Navy employment ? 

Mr. Gaserman. It has been approximately 4 years, sir. 

Mr. Hocker. What have you been doing since that time to sustain 
yourself # 

Mr. Ganerman. Well, I made many attempts to tind employment 
in my field, only to bump up against the stone wall of security clear- 
ance, 

Mr. Hocker. Tell me about that, how did that work ¢ 

Mr. GaperMan. Well, almost 100 percent of the work in my field 
is concerned one way or another, directly or indirectly, with the Gov- 
ernment. This may be in industrial concerns with direct contracts 
with the Government to supply materials, or in subcontracting. This 
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may be in universities who are under Government contract to do 
research work in the field of human engineering. 

In all of these positions, security clearance is required and although 
[have received many attractive offers, including one in a large eastern 
university, the question always arises: “Can you 1 be clear ed for security 
reasons?” And I have always of course had to say “no,” and all talk 
stopped at that point so it has been impossible for me to get any work 
in my field at all. 

Mr. Hocker. What are you doing about it, Mr. Gaberman ? 

Mr. GaBerMAN. Well, at the moment I am at Pennsylvania State 
University because it has become very obvious to me that I can no 
longer continue in human engineering with this hanging over me. 
I must change my field to one in whic +h secur ity clearance is no Jenger 
required. To do that I must build up an entirely new bac ‘kground of 
ability and education, so I am back now working on my doctorate. 

Mr. Hocker. What are you doing to keep yourself going from the 
monetary standpoint ? 

Mr. GaperMaNn. Partly, sir, I am living on borrowed funds, and I 
also have from the university a half-time assistantship which pays 
some of the expenses that I have at the university. 

Mr. Hocker. I believe, Mr. Chairman, that is all the questions that 
I had to ask. 

Senator Henninas. So that, Mr. Casper, to follow up just a little 
bit to a conclusion, there is nothing now pending before the United 
States Navy relating to the nature of Mr. Gaberman’s having been 
declared a security risk? He is still so held to be? 

Mr. Casper. Yes, sir: there is no step that I know I can take again. 
They seem to be aware that they have made a mistake and they don’t 
seem to do anything about it. 

Senator Hennines. How long have you been engaged in this, Mr. 
Casper? 

Mr. Casper. Since the end of 1952, early 1953, I would have to check 
to give you the exact date if you want it. 

Senator Hennines. Almost 3 years? 

Mr. Casper. Yes, sir. 

Senator Hennines. And as an experienced lawyer, you certainly 
have become somewhat familiar with procedures relating to these mat- 
ters, not only in other matters, but in the United States Navy proce- 
dures particularly ; yet, in your judgment there remains no door open 
to you through which you can further pursue the case at present ? 

Mr. Casper. No: in Gaberman’s case, I don’t think there is any 
court action that is open to me. I think it is useless to just keep writ- 
ing letters to the Secretary of the Navy, after the kind of response 
that I get, particularly that last one from Admiral Holderness. He 
said everything was considered in the original appeal to the OIR. 
And I might say that a case of this kind raises a question in a lawyer’s 
mind. He would like someone to tell him what a security risk is. 

Senator Henninos. I can see that it might raise many questions. I 
understand that a witness who is to follow will be able, perhaps, to 
answer some of the other questions that might occur to me in that 
connection. 

Are there any other questions, Mr. Hocker? 

Mr. Hocker. I have no further questions except to express the 
thanks of the subcommittee and the staff and to you, Mr. Casper, and 
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to you, Mr. Gaberman, for coming down here and giving us the benefit 
of this experience. 

Senator Henninos. We are grateful to both of you gentlemen for 
having come here to give us this testimony. 

Mr. GABERMAN. Thank you, Senator. 

Senator Henninos. Call the next witness, Mr. Hocker. 

Mr. Hocker. Mr. Fenton, will you please come forward and be 
-worn ¢ 

Senator Hennines. Mr. Fenton, do you solemnly swear that the 
testimony you are about to give in these hearings will be the truth, 
the whole ashen and nothing but the truth, so help you God? 

Mr. Fenton. I do, sir. 

Senator Hennines. You may be seated. Proceed, Mr. Hocker. 

Mr. Hocker. Will you give us your name, Mr. Fenton. 


TESTIMONY OF JEROME D. FENTON, DIRECTOR, OFFICE OF INDUS- 
TRIAL PERSONNEL SECURITY, DEFENSE DEPARTMENT, ACCOM- 
PANIED BY JACK L. STEMPLER, ASSISTANT GENERAL COUNSEL 


Mr. Fenton. Jerome D. Fenton. 

Mr. Hocker. Are you a lawyer, Mr. Fenton / 

Mr. Fenton. I beg your pardon, sir? 

Mr. Hocker. Are you a lawyer, sir? 

Mr. Fenton. Yes, I am. 

Mr. Hocker. Admitted to the bar of Connecticut, I understand ? 

Mr. Fenton. No; I am admitted to the bar of Michigan. 

Mr. Hocker. And your present position with the Government is 
what, Mr. Fenton ? 

Mr. Fenton. I am Director of the Industrial Personnel Security 
Review Program of the Department of Defense, and recently have 
ussumed some added responsibilities in the area of the military pro- 
eram and in the area of the Government civilian employee programs, 
those last two responsibilities being of very recent date. 

Mr. Hocker. Can you tell us, Mr. Fenton, a little bit about those 
three areas. If I understand correctly, they are three areas in which 
the Department of Defense attempts to take into consideration the 
activities of the persons prior to the time they had some connection 
with Government operations. Is that not so? 

Mr. Fenron. There are three areas, Mr. Hocker, in which the De- 
partment of Defense addresses itself to the security aspects of indi- 
viduals. There is a military program which concerns itself with 
persons in the Armed Forces. 

Mr. Hocker. Yes, sir. 

Mr. Fenton. The second area of security interest is in the civilian 
employees of the Department of Defense, and the third area of interest 
is In the security aspects of employees of contractors of the Depart- 
ment of Defense, which embraces factories and the like, on the one 
nand, and universities, on the other hand, where there is involved 
classified defense information in the hands of those contractors. 

Now those are the three general areas of interest of the Department 
of Defense. 

Mr. Hocker. And if I understand it, at the present time you have 
responsibilities in all three fields ? 
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Mr. Fenton. As at the moment, that is correct. In the civilian 
employee field, and in the military employee field, my responsibilities 
are of recent origin, in the other field of somewhat longer standing. 

Mr. Hocker. Now, if I understand correc tly, the one field, the see- 
ond one that you mentioned, of civilian employees is based upon an 
express statute, P ublic Law 733? 

Mr. Frenron. That’s correct, sir. 

Mr. Hocker. And that statute was implemented by President Eisen- 
hower’s Executive Order 10450. Is that not right ? 

Mr. Fenton. That’s correct. 

Mr. Hocker. So that with respect to that field, that is civilian em- 
ployees of the military departments, the Government operates its 
security program in just the same way, with minor modifications, in 
its own regulations, as every other department of the Government. Is 
that not so? 

Mr. Fenton. That isa fair statement. 

Mr. Hocker. But, with respect to the other two fields, the Depart 
ment of Defense has programs which are entirely independent of 
Public Law 733? 

Mr. Fenron. That's correct. 

Mr. Hocker. Can you give us an answer to the question whethe: 
there is any statutory authority for the setting up of either of the 
other two programs ? 

Mr. Fenton. Yes, sir: I can. 

Mr. Hocker. All right, sir, ] wish you would, please. 

Mr. Fenton. May 1 preface my comments, Mr. Hocker, by saying 
that I don’t have before me the precise authority in the military pro- 
gram, but ‘ think, if you will examine your transcript, you will find 
that Mr. Jackson, who testified a couple of days ago, provided for 
the record the appropriate authority in the military area that we have 
discussed. 

Mr. Hocker. As a matter of fact, I think he sent me a letter yes- 
terday which I hope I have here, which gives references. Here it is: 
can I give you a copy of this letter. Mr. Fenton? He was kind enough 
to give me duplicates. There is a brief covering letter. You may have 
that. too, if you like, sir. Will that material which Mr. Jackson sent 
up here yesterday help you in pointing out to the subcommittee what 
the statutory authority is for the Department of Defense to deter- 
mine, let us say, the question of whether a man should receive a less- 
than-honorable discharge on account of activities engaged in by him 
prior to induction into the military ? 

Mr. Fenron. Well, I think that Mr. Jackson’s presentation to you 
adequately discusses the authority both constitutionally and legisla- 
tively in the area that he testified. 

Now the whole problem of the spell out, if you will, of the niceties 
of individual statutes, I would have to leave to Mr. Jackson, who is 
the person in the Office of the General Counsel, with that area of 
responsibility. 

Mr. Hocker. Do I understand that to reach this conclusion it is 
necessary to go into the niceties of individual statutes to spell out the 
authority ? 

Mr. Fenron. No: I was only suggesting, Mr. Hocker, that if you 


want a detailed explanation of any one statute, I would have to refer 
you to Judge Jackson. 
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Mr. Hocker. All right. Then do I conclude that you don't feel 
that vou can, Mr. Fenton, tell us, at least in general terms, what the 
statutory authority for discharges of this sort based upon preinduction 
activity may be / | 

Mr. Fenton. My understanding, Mr. Hocker, is the following: That 
when Judge Jackson appeared here respecting the constitutional legis- 
lative foundation for the separation that you referred to, and he 
provided you with the legal foundation, that I don't think that I can 
add to that substantially. Iam prepared to accept the essential sound 
ness of the Jackson presentation, and I don’t think that I can elaborate 
on it in any helpful manner. 

Mr. Hocker. I thought maybe you could simplify it a little bit, 
Mr. Fenton. I confess to have been a little confused, doubtless because 
of my unfamiliarity with the field, and I didn’t follow Mr. Jack- 
son’s delineation of that authority and I thought maybe you could 
simplify it for us. 


If there is some statutory authority from which this power derives, 
t 


! would appreciate your calling it to our attention. 

Mr. Fenton. I don’t have anything at my disposal at the moment, 
Mr. Hocker, other than the memorandum presented to the committee 
by Mr. Jackson, which is three pages of statutory authority. 

Mr. Hocker. All right, then. Let’s take the time to look at them, 
Mr. Fenton. Mr. Jackson’s letter says: 


Attached are copies of the pertinent statutes which authorize separation of 
military personnel to which I referred in my testimony yesterday. There is 
also attached a copy of the constitutional references. 

If there is further data along this line or other information which I can secure 
for you or the committee, please do not hesitate to request it. 

Then, under the heading of “Statutory Authority,” there is reference 
to 10 United States Code 484a, the caption of which is 
Original appointments to be probationary— 
and it says: 

The Secretary of the Army, under such regulations as he may prescribe, may 
hereafter revoke the commission of any officer on the active list, initially com- 
missioned after the date of this section, who, at the date of said revocation, 
has had less than three years of continuous service as a commissioned officer 
of the Army, 


and so forth. 

Now, that wouldn’t seem to apply to the problem that we are dis- 
cussing; would it, Mr. Fenton ? 

Mr. Fenton. The fragment you have read you mean ? 

Mr. Hocker. The whole of it. I can read the rest of it if you like. 

Mr. Fenton. No. 

Mr. Hocker [reading :] 

And each officer whose commission is so revoked shall be discharged from the 
Army: Provided, That until July 1, 1942, the marriage of an officer shall not 
be a cause for revocation of commission but that after that date, under regula- 
tions issued pursuant to the authority contained in this section, marriage may 
he a cause for revocation of commission only in the event that the officer marries 
within one year subsequent to the date of his original commission. 

Now have I read the rest of the fragment ? 

— Mr. Fenton. No, you have read the entire paragraph. I don't 
have any offhand opimion respecting the applicability of that para- 
graph. I would have to, to be fair to your committee, study this docu- 
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ment which I have just seen this instant, in order to be helpful to your 
committee. I don’t think I can be helpful on a cursory reading of this 
particular presentation. 

Mr. Hocker. Do I understand, Mr. Fenton, that although you have 
charge, as I understand it, or have recently acquired charge of this 
phase of wi Defense Department’s activity that you are unable to give 
us the statutory authority by which the Department of Defense de- 
termines whether « man shall be given a less-than-honorable discharge 
on account of activities prior to induction ? 

Mr. Fenton. No: on the contrary, Mr. Hocker, I will accept the 
statutory foundations of Mr. Jackson as presented to your committee. 

In the Defense Department as elsewhere in Government, those of us 
who are in the administrative area, of necessity, rely upon the founda- 
tions of legal action provided by the Office of General Counsel of a 
particular agency. 

That is simply ‘orderly government and I would prefer to leave your 
committee's further consideration of the completeness of the statutory 
foundation to persons who are infinitely better qualified than Ito 
discuss with you the constitutionality and the statutory foundatior 
of the military program. I am per fectly free within the Department 
of Defense to accept the legal opinions given in that area. 

Mr. Hocker. I see. Then I believe I would like to go over with you, 
if I may, the statutes which Judge Jackson refers to. The first one ] 
have read, the second one is virtu: ally identical but refers to the Navy 
instead of the Army, again with respect to commissioned officers. The 

\ird one is virtually identical. No, it isn’t, I will read that: 

Notwithstanding any other provision of law, the Secretary of the Army and 
the Secretary of the Air Force, for their respective services, are authorized, for 
such cause as each may deem satisfactory, to remove any commissioned officer 
from the active list of the Regular Army or the Regular Air Force, as the case 
may be, in the manner hereinafter prescribed. 

That again deals with commissioned officers; does it not? 

Mr. Fenton. It seems to. 

Mr. Hocker. And the next statute that he cites, 10 United States 
Code 652 (a) reads: 

No enlisted person, lawfully inducted into the military service of the United 
States, shall be discharged from said service without a certificate of discharge, 
and no enlisted person shall be discharged from said service before his term of 
service has expired, except in the manner prescribed by the Secretary of the 
Department of the Army, or by sentence of a general or special court-martial. 

Isthat correct? Did I read that correctly ? 

Mr. Fenton. You read that correctly. 

Mr. Hocker. And then it: refers to the Armed Forces Reserve 
Act of 1952 [reading : | 

Sec. 249. (a) An officer of the reserve components who has completed three 
years of commissioned service shall not be involuntarily discharged or sepa- 
rated except pursuant to the approved recommendation of a board of officers 
convened by competent authority or the approved sentence of a court-martial: 
Provided, That this subsection shall not apply to separation effected under sub- 
section (b) of this section or section 231 of this Act. 

(b) The President or the appropriate Secretary may drop from the rolls any 
member of the reserve components who has been absent without authority from 
his place of duty for a period of three months or more, or who, having been 
found guilty by the civil authorities of any offense, is finally sentenced to confine- 
ment in a Federal or State penitentiary or correctional institution. 
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(c) A member of a Reserve component discharged or separated for cause 
other than as specified in subsection (b) of this section shall be given a discharge 
muder honorable conditions unless— 

(1) A discharge under conditions other than honorable is effected pur- 
suant to the approved sentence of a court-martial or the approved findings 
of a board of officers convened by competent authority, or 

(2) The member consents to a discharge under conditions other than 
honorable with waiver of court-martial or board proceedings. 


And the last statute he cites is: 

The head of each department is authorized to prescribe regulations, not incon- 
sistent with law, for the government of his department, the conduct of its 
officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining 
to 1t. 

Are those the statutes which Mr. Jackson referred tof Have I 
read all of them ¢ 

Mr. Fenton. You read those correctly ; yes, sir. 

Mr. Hocker. Do you know of any other statute which authorizes 
the determination of the nature of the discharge on the basis of the 
same considerations as those which are mentioned in Public Law 733 
or in Executive Order 10450 adopted pursuant to it? 

Mr. Fenton. Not offhand; no, sir. 

Mr. Hocker. Not offhand you don’t know. Can you tell us, Mr. 
Fenton, something about the statutory authority for the program 
with respect to the civilian employees or contractors used for pro- 
curement by the Armed Forces ? 

Mr. Fenton. I take it you mean the industrial security program / 

Mr. Hocker. Yes, sir. 

Mr. Fenton. Yes, sir; I can tell you that. There are abundant 
legislative authorities for that particular program. 

Of course, nobody would seriously question the right of the Com- 
mander in Chief, absent particularization of statutory authority, to 
protect the Nation’s secrets, but notwithstanding that lack of question, 
there are a number of laws which in themselves and collectively both 
provide the industrial program with a more than adequate statutory 
foundation. Among.the better known of those statutes I would in- 
vite you attention to the following: 

The Espionage Act—that is title 18 of the United States Code 
sections 793, 794, 795, 797, 798. 

The next, the Sabotage Acts, title 18, United States Code, sections 
2151 through 2156; and the next, the Air Corps Act of 1926, title 10, 
United States Code, section 310 (j). 

The next, title 50, United States Code, sections 781 through 826, 
inclusive. 

The next, the National Security Act of 1947 as amended. 

The next, the Armed Forces Procurement Act of 1947, that is at 
41 United States Code, 151 through 161. 

The next, the Atomic Energy Act of 1954. That is Public Law 
(03 of the 83d Congress. That has since been amended. 

The next, Executive Order 10104, dated February 1, 1951. 

The next, Executive Order 10501, promulgated November 5, 1953. 

Mr. Hocker. Thank you, sir. 

Mr. Fen'ron. May I augment that, please? 

Mr. Hocker. Please do. 
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Mr. Fenton. One more citation, 5 United States Code, section 22. 
You will find in that compilation abundant authority for what we 
call the industrial security program. 

Mr. Hocker. Is there any delineation in those laws or Executive 
orders as to the nature of the program or the type of criteria which 
shall be used in determining what shall or shall not be done in an | 
individual case, as there is under Executive Order 10450? 

Mr. Fenton. There is no spellout of a comparable nature; no, sir. 

Mr. Hocker. That is a matter on which Congress has not yet acted, 
I take it. 

Mr. Fenton. That’s correct, sir. 

Mr. Hocker. Are you familiar with the so-called Butler bill? 

Mr. Fenton. Yes, sir. 

Mr. Hocker. If the Butler bill or something like it were enacted, 
would there be express statutory authority for this type of determina- 
tion ? 

Mr. Fenton. Oh, no; on the contrary the Butler bill, which I un- 
derstand to be not a very active piece of legislation—I understood 
never got off the ground—didn’t address itself to the existing De- 
partment of Defense program at all. 

Mr. Hocker. That isn’t quite what I meant. The Butler bill would 
authorize a type of procedure which would expressly, by statute, per- 
mit the withhholding in a hearing of information which is deemed 
necessary to be kept secret in connection with the national defense; 
would it not? . 

Mr. Fenton. Mr. Hocker, I wonder, [ think you might find it very 
helpful at this juncture if we could have Mr. Stempler, who is seated 
at my right, who is very familiar with that particular area, if you 
would care to have him sworn, he would be delighted to inform you 
on that area. 

Senator Hennrneos. Is it your desire that we swear Mr. Stempler? 

Mr. Fenton. If you will, sir. 

Mr. Hocker. I will suggest that we call Mr. Stempler. I thought, 
perhaps, Mr. Chairman, we might pass that for a minute. There are | 
some other things I want to ask Mr. Fenton, please. . 

Mr. Fenton. All right, sir. | 

Mr. Hocker. Mr. Fenton, we got word this morning that there was 
some action apparently adopted today or yesterday by the Army, 
revising its personnel security regulations to protect the et 
soldier against unsubstantiated or anonymous charges. Is that : 
correct story or not, do you know? 

Mr. Fenton. It hasn’t come to my attention. It wouldn’t surprise 
me at all. 

Senator Henninos. Why wouldn’t it surprise you, Mr. Fenton? 

Mr. Fenron. Because I know the Army was here yesterday and had 
the benefit of being here, and if they acted promptly in some area 
that needed action, I think it is commendable. 

Senator Hennines. I am very glad to hear you say they, as well as 
the committee, had the benefit of their being here. 

Mr. Fenvon. Iam sure it was a mutual benefit, sir. 

Senator Hrennines. We had hoped, Mr. Fenton, we might all 
benefit by these hearings. 
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Mr. Fenton. I am sure we will, Mr. Chairman. I think it is a 
— demonstration of the ability of the Congress and the execu- 
tive branch to participate jointly in a common effort. 

Senator Henninos. I am very glad to hear you put it that way, too, 
sir, the understanding that we are trying to conduct a constructive 
inquiry, not an inquisition. 

Mr. Fenton. That, too, is commendable, sir. 

Senator Henntnes. We both have responsibilities and we can help 
the Armed Forces in a sense measure up to theirs. We try to do the 
same in our field of endeavor. 

Mr. Fenton. I am sure that in the common area of civil liberties 
we all have a giant interest, and the niceties of whether we are in one 
branch of government or the other is of no moment. 

Senator Henninos. I thoroughly agree with that statement. I 
am glad you feel that way about it, Mr. Fenton. 

Mr. Hocker. Someone has just handed me a copy of today’s Wash- 
ington Daily News which contains the headline “Army to Shield 
G. I.’s From Unsupported Security Charges”, the article is on page 3. 
I guess that is the rumor that we heard earlier that has not as yet 
come to your attention ; is that correct ? 

Mr. Fenton. This morning, sir, I was addressing myself to running 
over material that might be ‘helpful to you, and I have had no com- 
munication from the ‘Army as yet. Mr. Hocker, I wonder if I can 
make an observation ? 

Mr. Hocker. Please do. 

Mr. Fenton. I know you have a great interest in the industrial 
program and I am perfectly prepared to go forward with you at 
whatever length you would like. Unless you have some original 
method you would like to pursue, my time today is somewhat limited 
although I am going to be available, I assure you. 

I am perfectly prepared to go forward and give the committee 
the benefit of some of the things that we have done that I think will 
be important for the committee to know, and I think 

Mr. Hocker. be you do that in the form of a statement ? 

Mr. Fenton. I don’t have a prepared statement, but I am familiar 
enough with the progress that has been made to "acquaint you with 
it, sir. 

Mr. Hocker. We would appreciate it, Mr. Fenton, if you could 
do that. Then, if I find any purpose in doing so, I will ask you 
questions about it. 

Mr. Fenton. All right, sir; it may conserve all our time. 

Senator Hennrnes. Mr. Fenton, I was advised, too, this morning 
that you were very anxious to go home and have Thanksgiving Day 
with your family. We are most anxious to accommodate you. 

In the interest of time and clarity, then, you may proceed and state 
what you have to say in your own way. 

Mr. Fenton. Thank’ you, sir. 

Senator Hennings. Thereafter, there may be some questions. 

Mr. Fenton. Thank you so much, Mr. Chairman. 

We in the Department of Defense are very mindful of the fact 
that the industrial program encompasses a great many of our Ameri- 
can people. 
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Mr. Hocker. Can you give us the number of persons actually 
encompassed within that program ? 

Mr. Fenton. The approximate number is hugging 3 million. 

Mr. Hocker. That was the estimate we had yesterday. 

Mr. Fenton. Now, I think it might be helpful to you if we look 
at the whole program in its essential background. 

We know that our country is in an essentially paradoxical situation 
in that we are legally at peace and yet we have a known conspiracy. 

We know that in modern war the historic concept of the Govern- 
ment-owned arsenal is no longer a feasible method of conducting the 
affairs of the military. 

We know that we have to share defense secrets with large elements 
of the citizenry, and we are happy to do so because we know that the 
great bulk of our citizens are loyal, trustworthy, and secure. 

However, in our posture as the protector, if you will, of the infor- 
mation vital to all citizens we feel, and I think you will agree with us, 
that there has to be some selective method, a selective method by which 
we can minimize letting vital information get in the hands of persons 
who are either disloyal or not trustworthy, and our purpose is to pro- 
tect that information against disclosure to persons whose interests are 
inimical to ourselves, disclosure that can come through either disloyal 
people or persons who, for other reasons, might not be proper persons 
to safeguard the information. 

Senator Hennines. Now, Mr. Fenton, I think that the subcom- 
mittee and, I am sure, counsel agree emphatically with that general 
statement which you have made. 

Mr. Fenton. That is about the background, Senator. Now, let’s 
address ourselves then to what happens next. 

In the classifying of information there are three categories. One 
is the so-called confidential level; that is the lowest level of informa- 
tion that is protected. In that area Government does not intrude itself 
so far. It leaves that area to the contractor himself, except in the 
case of universities, to protect that information in its hands, insofar 
as clearing of employees is concerned. 

In the next higher level, which is secret, and the level beyond that, 
which is top secret, Government determines who shall have access and 
who shall not have access. 

Mr. Hocker. Excuse me a second, Mr. Fenton. With respect to the 
confidential classification, when a contractor suggests that clearance 
should be had with respect to a certain individual, isn’t it the Govern- 
ment that makes the determination ? 

Mr. Fenton. The Government permits the contractor to grant 
clearance at the confidential level. It is only when the contractor finds 
that a given employee may not be trustworthy that the Government 
comes into the picture. 

In other words, we do not give to the private contractor any power or 
opportunity to deny a man clearance. That action is Government 
action. 

Mr. Hocker. That is what my understanding was. To that extent 
we might modify the conclusion that Government doesn’t figure in the 
picture in that area. 

Mr. Fenton. It begins to get into the picture only when a citizen 
is in the posture of about to have access denied by a contractor, and 
there Government, I think, properly steps in. 
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Mr. Hocker. The Government doesn’t have anything to do with 
the investigation on which the contractor determines to grant or 
not to grant access to confidential information ¢ 

Mr. Fenton. The Federal Government does not; no, sir. 

Mr. Hocker. All right. 

Mr. Fenton. At the two higher levels of information, the secret 
and the top secret, Government alone grants the clearance. The con- 
tractor has no voice in that whatsoever, so that in considering the 
numbers of people that are affected by the Government program, it is 
largely the people who are involved at either the secret or top secret 
level that really flow into these procedures. 

It is rather rare that the person involved at the confidential level 
ever gets into these procedures. That, I think, is rather important to 
keep in mind because there is some misinformation extant that every 
single workman is involved in some way. Frankly, the rank and file 
of citizen rarely gets involved. 

The great bulk of the 3 million people, in other words, have access 
only at the confidential level, and they go on their way routinely with- 
out ever getting involved, and that is important to keep in mind. 

Now, with the more limited number of persons who have access 
to the higher grades of information, we are not unmindful of our 
responsibilities. We realize that we have a very, very vital problem in 
protecting the Nation’s secrets on the one hand and being sure that 
we are not invading individual rights on the other hand, and I can 
state to you categorically that the Defense Department is mindful of 
both elements. That is beyond question. 

Now what do we do procedurally? Where do we demonstrate what 
I have just said? Here is how we do it. 

When a person is nominated by his employer for access to either 
the secret or top secret information, the employer files an application 
for that person. That person is investigated. 

If the investigation reveals substantial derogatory information, not 
of the whimsical variety but bearing substantially upon loyalty or 
trustworthiness, if that information is revealed at the investigative 
level, then that case is sent right to the Pentagon. No local action is 
permitted, so we don’t have the problem of individual persons through- 
out the country at the investigative level rendering Sideinas that are 
vital to the lives of people. It is not done that way. 

That file comes in, and if it is thoroughly complete and adequate and 
looks sound, and then only, it goes to a central screening board which 
is also here in the Pentagon. 

The screening-board people are people who have no other job 
except to address themselves at that level to the important twofold 
problem; one part of the problem being protecting the Nation’s 
secrets, and the other part of the problem being protecting the indi- 
vidual, and I tell these screening boards that if they cannot find in 
every file the essential drama of what they are up to, then they don’t 
belong there. And every man on those boards, believe me, addresses 
himself to every file with the very important dual role of looking 
at that file to see what his Nation’s security means on the one hand, 
and the rights of his fellow citizens on the other. Now, that I assure, 
and that is beyond peradventure. 


. - Hocker. How do you select the membership of the board, Mr. 
enton ? 
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Mr. Fenton. The board members at that level, that is the screen- 
ing level now, let’s be sure we keep that in mind because there are 
other boards, are provided by the Army, Navy, and Air Force in 
appropriate numbers, numbers sufficient to carry on the workload 
with dispatch. They are persons, if they happen to be military peo- 
ple, they are colonel or above; if they are civilian people, they have 
comparable rank and stature in civil service. 

Mr. Hocker. Do you use for that purpose—I take it the answer 
is you do not—a roster of persons prepared by the Civil Service 
Commission ¢ 

Mr. Fenron. Oh, no, sir. We select these boards wholly from peo- 
ple in the Department of Defense, and they are selected because of 
their education, background, and general ability to handle matters 
of this magnitude. 

Mr. Hocker. Do you normally have a lawyer on those boards? 

Mr. Fenton. I havea lawyer on each panel, yes, sir, and he normally 
chairs the panel. 

Mr. Hocker. The decision by that screening board—how is that, 
by what majority is that determined ? 

Mr. Fenton. Let me give you the whole picture on that, Mr. Hocker. 
I think it will be helpful to you. 

Mr. Hocker. All right, sir. 

Mr. Fenton. When a given file on a given person comes to that 
board, each board member reads it separately. The board also has 
a security adviser and a legal adviser, they read the files separately. 

When all five have read the file, and not until then, there is a 
roundtable discussion by all five of them to exhaust every phase of 
everything that is in that file, and the decision may be to clear or, im- 
portantly, to send interrogatories—that has been done a great deal 
in the last 7 or 8 months. That frequently brings back information 
from the person on which to bottom a decision to clear, quite 
frequently. 

The decision may be to ask for more investigation, to get more 
facts. The decision may be to have a personal interview with the 
individual or the decision may be to suspend clearance if he has one, 
or if he doesn’t have one, to refrain from granting one, subject to 
his right to have a full hearing later on. 

Now, we have found that by having these high qualitative boards 
who are constantly abreast of all of the facets of this whole program, 
that we are getting a qualitative result that I am sure we are proud of, 
and I am sure that your committee would be proud of. 

It is fair to say that by this new method, which was inaugurated in 
terms of operation last April but discussed, I recall vividly, in 1954, 
late, by Secretary Wilson and the three military Secretaries, discussed 
at great length by all those men, that this method has brought about 
what, for all of us, is a very qualitative result, and I think it is fair to 
say without having the Defense Department appear immodest, that 
the results will defy criticism. 

Mr. Hocker. Now, this is a screening board, you say ? 

Mr. Fenton. Yes, sir. 

Mr. Hocker. Is it appropriate for me to ask at this juncture what 
majority a decision by the screening board requires? 

Mr. Fenton. It has to be unanimous to clear a man. 
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Mr. Hocker. It has to be unanimous to clear a man? 

Mr. Fenton. That’s correct. 

Mr. Hocker. And if it is not unanimous, if it is 2 to 1 in his favor, 
then what happens ? 

Mr. Fenton. Well, I don’t know that we have such a case. 

Mr. Hocker. But that is what the regulation is ? 

Mr. Fenron. Yes. 

Mr. Hocker. The regulation does provide for such a case, then ? 

Mr. Fenton. It does; and it hasn’t occurred. 

Mr. Hocker. Well, what is the provision in the event that it is 2 to 1 
to clear a man ? 

Mr. Fenron. It takes a unanimous decision. If it is 2 to 1, he is 
not cleared. 

Mr. Hocker. Then what happens? 

Mr. Fenton. Then he has an opportunity for hearing. 

Now, it is important to keep in mind, and I know there is a gigantic 
amount of misinformation on this subject, this area, that at the screen- 
ing-board level the only party who knows about this man’s predica- 
ment is his own Government. The employer doesn’t know, there is no 
publicity given, and that man is in the safe hands of his Government, 
and nobody knows it except, usually, himself. 

And I think that Government is to be commended for keeping that 
material away from the employer and everybody else, so that the man 
is not in any sense jeopardized with his employer or his community. 

Mr. Hocker. Can you tell me how many people at the screening 
level have not been given clearance under this program ? 

Mr. Fenton. I can put it this way for you, that may be responsive 
and helpful : 

Under the old method, prior to April of 1955, we found on study 
that 3 of every 5 people at the screening level were denied access, 

Mr. Hocker. Three of every five were denied ? 

Mr. Fenron. Yes, sir. 

Mr. Hocker. And how many people were screened ¢ 

Mr. Fenton. In terms of numbers ? 

Mr. Hocker. Yes, sir. 

Mr. Fenton. Well, you have to take a particular period of time for 
that. I don’t have a lot of figures available. 

Mr. Hocker. Can you give us 

Mr. Fenton. You have got to keep in mind that when a case gets 
to the screening level, it has already been thoroughly investigated and 
a recommendation had for denial, but decision is withheld. 

Mr. Hocker. Who makes that recommendation ? 

Mr. Fenron. The persons charged locally with security for the 
plant or the area, the military department involved. : 

_ Mr. Hocker. Can you give me some idea of how many people are 
involved, if 3 out of 5 were denied ? 

Mr. Fenton. Well, it is difficult. You see, this program in one 
form or another has been going on for 15 years. This is not something 
that somebody recently contrived. The method has changed, but the 
whole concept of the Government protecting its own information in 
defense plants, in universities, is 15 years old, and I can’t provide 
numbers. 

Mr. Hocker. Can you give it to us on an annual basis, for example? 
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Can you tell us how many in numbers were denied clearance at the 
screening level, let us say, during 1954? 

Mr. Fenton. I don’t have those figures; no, sir. 

Mr. Hocker. Would it be about 10,000 or 1,000 or 100 or 100,000? 
Can you give us the general 

Mr. Fenton. At the screening level—this requires a lot of toler- 
ance in figures—at the screening level there would be probably 
several thousand denied. 

Senator Hennings. Several thousand ? 

Mr. Fenton. I am talking now 

Senator Hrennines. What is your best estimate of the number, 
Mr. Fenton? 

Mr. Fenton. I am talking about a span of years now. 

Senator Hennrnos. Yes, sir. 

Well, take any span of years, or any year, if you will, please, sir. 
and give us an approximation if you can. Several thousand could 
mean 500,000 or could mean 4,000. 

Mr. Fenton. If you want a realistic figure, you must look at the 
net, because the screening process is essentially a preliminary one, and 
the people who are denied at that level have an opportunity for a full, 
adequ: ite hearing, and get it. 

Senator Hennines. It was 3 out of 5 at that level, we understand. 

Mr. Frenron. It used to be; now it is reversed. We are able to clear 
> out of 5 at that level, with these new methods. 

Senator Hennrnes. You now clear 3 out of 5? 

Mr. Fenton. Yes. 

Now, I think that is significant to your committee because we are 
now clearing more people without the necessary step of their going 
to hearing, without the necessary step of their being suspended “from 
clearance at their plant. 

Mr. Hocker. Can we conclude from that that the 1 out of 5 who 
would be cleared today, or since last April, but was not cleared under 
the program in effect before that time might have been cleared had 
these new methods been in effect ? 

Mr. Frenron. I think that the new method, since it gives more ex- 
haustive and thorough treatment, prior to decisive action, lends it- 
self to clearing more people at that level. 

Senator Hennrnos. Yes. 

Now, when did the new method come into effect, Mr. Fenton ? 

Mr. Fenton. Our first day of actual operation was April 3, I be- 
lieve, 1955. 

Senator Hennines. And why did you change from the old method, 
if we may so describe it, to the new ‘method? 

Mr. Fenton. That is ‘simply part and parcel, Mr. Chairman, of a 
constant reevalution of this program that is going on all the time, 
all the time, and if we can find a better way next w eek or next month 
or next year, believe me, we will adopt it. 

Senator Henninos. But you cannot give us any estimate as to the 
numbers that I have asked you about ? 

Mr. Fenton. If you would like a representative year, I can di 
one up for you, Senator, and send it to the committee, if that woul 
help you. 
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Senator Henntncs. We will be very, very glad to have that, Mr. 
Fenton, with respect to those various categories that we have dis- 
cussed. 

Mr. Fenton. Let me be clear on that. I don’t think I understand 
you. What categories? 

Senator Hennines. Well, the number, for example, that are 
screened ; the number that under the old method failed of clearance 
under the screening; the number that failed of clearance under the 
new method, with respect always, of course, to the total number 
screened ; representative figures which, I am sure, you would be 
easily able to determine what might ‘further illuminate the sub- 
ject of this inquiry. 

Mr. Fenton. I will be happy to furnish those, sir. 

Senator Henntnoes. Thank you, sir. 

Mr. Fenton. I want to— 

Mr. Hocker. Before we leave that, Mr. Fenton—— 

Mr. Fenton. I wasn’t leaving it. I was going to address myself 
one more moment to it. 

Our effort has been to give every possible consideration to clearing 
a man, if possible, without recourse to hearing. We have felt that 
if we can minimize the hearings, we minimize the expense that people 
go to and we minimize the impact. 

Senator Hennincs. You minimize the possible injustice, too, don’t 
you, Mr. Fenton ? 

Mr. Fenton. No question about that, sir. That is always an objec- 
tive all day, every day, always. 

Senator Henninos. Mr. Hocker, may I ask a question at this point. 
It may be a little out of order. 

You have sat here this morning and heard the case of Lt. Joseph 
Gaberman. Do you have any jurisdiction over the civilian employees 
of the Navy ? 

Mr. Fenton. Well, as of the last 30 days, yes, sir; and I might add 
that I didn’t hear that witness. I came in at the very—— 

Senator Hennrnos. . You did not hear him ? 

Mr. Fenton. No, I. just heard the last bit of comment that his 
attorney made. 

Senator Hennrnes. Well, we will pass that for the moment, then, 
Mr. Fenton, until you complete your statement, if you prefer to go 
ahead with it. 

Mr. Fenton. Well, at the screening level, then, if a man’s clearance 
is not granted, after this very exhaustive look is had, he.then has 
opportunity for a complete hearing, and the hearing boards are three 
in number. There is 1 at New York, 1 at Chicago, and 1 at San Fran- 
cisco. Those boards, qualitatively, are excellent. 

I might pause a moment to tell you that if a man’s clearance is not 
grt anted at the scr eening level, he gets a very detailed, well-thought- 
out, completely fair and full disc losure of the information that is in 
the Government file that bears on his case, consistent with security 
requirements. 

Mr. Hocker. Are you speaking of the new program since last 
April? 

Mr. Fenton. Yes, sir, I am. 

This is the first time that we have had the central screening. I 
am giving you the entire process now. 
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Mr. Hocker. The reason I say that is because we heard, not know- 
ing that there has been a new program in effect since Apr il, or at least 
not knowing the details of it, we heard some cases yesterday in which 
the charges \ were not so detailed. 

Mr. Fenton. Was that from the Y: armolinsky report, do you know, 
because, unfortunately, that report, you see, addressed itself 
Mr. Hocker. No. This was: testimony of the individuals concerned. 

Mr. Fenton. I see. 

Mr. Hocker. But what you are talking about now is primarily what 
we are interested in, that is, the present program. There is no use 
in crying over spilt milk. 

Mr. Fenton. I think it is better to look forward, always. 

Mr. Hocker. That’s correct. Iam sure the subcommittee feels that 
way, except insofar as the past indicates what might be done later. 
What we are interested in is the present program. 

Mr. Fenton. Let me assure you that the criteria are cited, the details 
of each event are recited and any man gets a full picture of what he is 
going to be faced with if he goes to hearing. 

Now, if he wants to avoid a hearing for reasons of expense or any 
other factor, he is privileged to reply to the statement of reasons in 
particular ity in writing back to us. We have had many of those situa- 
tions where the man didn’t want to go to hearing for one reason or 
another, he used that other method and the result was satisfactory to 
him. If he goes to hearing, he gets before a qualitative board. 

The eople are trained, “they know what they are doing, they know 
the problem, they are all conscious of their twofold responsibility, the 
twofold responsibility being protecting the Nation’s security on the 
one hand and the individual's rights on the other hand, and ‘they get 
that kind of hearing. If there is any problem of economics we let 
those boards travel around to the person. 

We have done everything in our power to try to accommodate this 
program to the individual American citizen. Now we have added 
another new flavor which I think is of interest to your committee. 

Mr. Hocker. Before we pass on to this new factor, can you stop a 
moment to answer a question ? 

Mr. Fenton. Surely. 

Mr. Hocker. What is being done to attempt to reevaluate, in the 
light of this new policy since “last April, the cases which were deter- 
mined under the old policy prior to last April in order to see that the 
same just result is reached in the old cases as you feel is now being 
reached in the current cases ? 

Mr. Fenton. I want to make one prefatory observation. I was 
about to go inte that very thing and, secondly, I don’t suggest in my 
reply that I am about to make that there is a difference in justice then 
or now. 

Mr. Hocker. What is the advantage of the new program ? 

Mr. Fenton. I think we are doing a difficult job better, and I think 
we will do it better next year and the year after that. 

I think that as all of us get more experience in what is obviously a 
field that is somewhat different from the historic law of this or that, 
that we are going to build up experience. We are always going to 
do the job better. 
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Senator Hennines. Well, there is a difference in respect to assuring 
justice, isn’t there, Mr. Fenton, under your improvements? Isn't that 
one of the improvements that has been made ¢ 

Mr. Fenton. Yes, sir: I think the net result is better. 

Senator Henninos. That is inherent in it. 

Mr. Fen'ron. That was the purpose. 

Senator Hennines. It will improve— 

Mr. Fenton. To minimize injustice, to minimize error in all the 
things that we all want to do. 

Now to address myself to your question, Mr. Hocker, I think you 
have inquired as to what we have done to see to it that if there was 
some miscarriage or some person who felt unjustly dealt with under the 
old methods, what have we done about it, is that your question, sir? 

Mr. Hocker. Yes, sir. You indicated that 3 out of 5 were not 
cleared under the old program and that only 2 out of 5 are not cleared 
under the present program. 

Mr. Fen'ron. No; you didn’t get that clearly, sir, and I want you 
to have it cleat 

We were talking about the screening level in those figures. 

Mr. Hocker. I appreciate that. 

Mr. Fenton. Now at hearing some of the persons denied got cleared. 

Mr. Hocker. Can you tell us what proportion, if you can’t tell us 
the number of cases, of adverse cases were appealed from the screen- 
ing level ? 

Mr. Fenron. What percentage of those screened were appealed 4 

Mr. Hocker. Yes, sir. 

Mr. Fen'ron. Adverse screened that would be; would it not? 

Mr. Hocker. Well, I presume that the Government doesn’t appeal 
from a decision of a board that a man is entitled to clearance; does it? 

Mr. Fenton. No; but I wanted to get just the language straight, 
sir. The number of people screened and cleared obv iously wouldn’ t 
appeal, and the Government wouldn’t appeal, either. 

Mr. Hocker. That is what I said. Of those that are screened, what 
percentage of the cases with respect to whom clearance is not granted 
are appealed under-the new procedure, and what percentage were 
appealed under the old procedure? Can you give us those figures # 

Mr. Fenvon. I don’t have the figure with me, but I will be more 
than glad to provide that to your committee. 

Mr. Hocker. Can you give us an approximate estimate, like the 
3-out-of-5 figure that you gave? 

Mr. Fenton. Under the new program, I would say that 4 out ! 
appeal. 

Mr. Hocker. Four out of five appeal ? 

Mr. Fen'ron. Yes, sir. 

Mr. Hocker. And can you tell me how many appealed under the 
old program ? 

Mr. Fenton. No; I don’t have that figure offhand, but would be 
glad to provide it. 

Mr. Hocker. Can you tell me how many of those are represented by 
union organizations ¢ ; 

Mr. Fenton. We don’t have that breakdown, sir. We are always 
glad to see them be represented, I might add. . 
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Mr. Hocker. Is there any way to determine what percentage of 
those who do not appeal, the fifth man in the 4 out of 5, is not repre- 
sented by a union and has no means to retain a lawyer ? 

Mr. Fenton. We would have no way of knowing that, sir. We 
don’t know anything about a man’s union affiliation or a woman’s 
when they come into our procedures. 

Mr. Hocker. Now, then, you were telling us about the procedure 
before the appeal board. 

Mr. Fenton. No; I haven’t covered that. I have told about the 
hearing board being qualitative people. 

Mr. Hocker. I should have said that—hearing board. Is there a 
lawyer on the hearing board ? 

Mr. Fenton. There is a lawyer, and he is chairman, and each board 
has a legal adviser. 

Mr. Hocker. And the hearing board normally consists of three? 

Mr. Fenton. That’s correct. 

Mr. Hocker. And, again, what majority is necessary to a decision 
by that board ? 

Mr. Fenton. Two-to-one decisions have to come to the review board, 
either way. 

Mr. Hocker. You mean unless the board is unanimous it must go 
to a review board ? 

Mr. Fenton. That’s correct. 

Mr. Hocker. Irrespective of whether the majority was in favor of 
clearance or not? 

Mr. Fenton. That’s correct, either way. Now, that has a good 
foundation to it actually, and I think it may make a more orderly 
record if I touch on the review board first and then advert to this, if 
you would like me to. 

Mr. Hocker. All right. 

Mr. Fenton. And this is in response to an earlier inquiry where 
you asked me, I think, in substance, what we have done with respect 
to opportunity for persons who, under the old methods, might still 
feel they are aggrieved in any form. 

We have provided a complete opportunity for review, and by “com- 
plete” I mean there is no time limitation. 

A person who last year or the year before, or the year before that, 
who feels that he had a bum shake at the time, or if he has had a prob- 
lem and he thinks he is now, shall we say, redeemed, he has broken off 
with his Communist affiliations and the like, he has a door open to 
him. 

Any person who at any time under any program was denied ac- 
cess by the Defense Department in the industrial field has now oppor- 
tunity to have that reviewed, and that is open to everybody, whether 
they were denied last year or the year before or what have you, and I 
think it is a splendid opportunity. 

Mr. Hocker. How long has that program been in effect? 

Mr. Fenton. That started along with the rest of it in April of this 

ear. 

. Mr. Hocker. Is that appeal on the old record or is there an oppor- 
tunity given to present new evidence? 

Mr. Fenton. That can be a combination, actually. We have had 
requests for appeal on the old record, we have had requests for the 
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presenting of additional testimony, and we have had requests for the 
granting of further hearing. 

Mr. Hocker. Do I understand that whenever the request asks for 
either additional testimony or for further hearing, it is granted ‘ 

Mr. Fenton. Oh, no, of course not, because the review “opportunity 
at the review board level has a dual function. A primary function 
is to provide persons who are denied at the screening and hearing level 
for a review opportunity. 

Now, we can’t clutter that review board up and get it 5 years be- 
hind like most of the courts unfortunately are, and have the person 
wait 5 years for what might be his idea of a just result. So we have to 
have some kind of control to make that board available to the person 
who feels unjustly treated. If we didn’t do that, we would have just 
one more layer of procedure which would dilute the responsibility of 
the hearing board, which we don’t want to do. 

Mr. Hocker. What is the control that you exercise to determine 
whether there shall be a rehearing on application ¢ 

Mr. Fenton. The regulations provide for it, sir. The general con- 
cept on rehearing of cases earlier adjudicated in contr ast to newly 
ae cases, the gener: al concept I say is newly discovered evidence 

r “good cause shown.” 

So we have essentially a degree of discretionary type control. 

So, if a case comes in for review where all that is involved is a 
man’s subjective idea that he ought to have another try at it, we 
can’t defeat the purposes of all these boards by just letting them all 
rollin. Butif aman presents good cause or new evidence, it is received 
and looked at and the matter is adjudicated on its merits on terms 
of whether it ought to have further review or not. 

Mr. Hocker. Can you tell me how many persons have been ulti- 
mately denied clearance after not taking an appeal or after an unsuc- 
cessful appeal, let us say, since April or in any other period you can 
tell us about, preferably the entire period this program has been in 
operation ? 

Mr. Fenton. To be at all accurate I would like to furnish that to 
the committee. I will be glad to. 

Senator Hennineos. May I ask a question? Mr. Fenton, this sub- 
committee announced last winter that among other things we proposed 
to go into was the loyalty sescurity program in the armed services. 
Do you think that this change that was made in April was in any 
way connected with what this ‘subcommittee expressed itself as having 
in mind ? 

Mr. Fenton. Mr. Chairman, I would be the last person who would 
want to dilute your effort, believe me, but in perfect accuracy I would 
like to tell you that last September, which is to s ay 1954, when I first 
went to the Pentagon, I and others there were looking hard at this 
industrial program, gave it a hard look, and without ‘the benefit, if 
you will, of external stimulation we collectively revised the program 
and the matter got extremely high-level consideration in that both 
Mr. Stempler and I, for example, attended three joint Secretary meet- 
ings where Mr. W ilson and the three incumbent militar y Secretaries 
went through this thing with a fine-tooth comb looking toward im- 
provement. SoI must answer your question in the negative, that your 
announcement had no cause or relationship. 
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Senator Hennines. We did not stimulate, insofar as you know 
anything about, the change of last Friday? I presume that was just 
a coincidence, too. The activities of this committee had nothing to do 
with that either? 

Mr. Fenton. I was only addressing myself, sir, to the industrial 
program, and I would be less than candid if I didn’t give you the whole 
facts which are ds I recited them. 

Senator Hennines. Oh, I would want.you to, of course. However, 
aside from all outside stimulation, as you have put it, do you think 
the Secretaries and Mr. Wilson will continue to, as you put it, address 
themselves to this program and go through it with a fine-tooth comb? 

Do you think that, irrespective of the fact that we have evidenced 
some interest, too, and notwithstanding that, they will continue to 
try to improve their program ? 

Mr. Fenton. There is no question in my mind. 

Senator Henninos. You don’t think our inquiry is going to impede 
this fine-tooth combing and the addressing, as you put it, of these 
eminent gentlemen to this proposition ? 

Mr. Fenton. Oh, no, sir. To take the reverse, I am delighted that 
you show the interest. I think it is a very healthy and a very helpful 
interest. I think it will stimulate, I think it will help us to produce 
the kind of results we all want. 

Senator Hennrnos. Thank you, sir. 

Mr. Hocker. Mr. Fenton, it was estimated yesterday that there 
were about a thousand cases which had been denied clearance under 
the program, whether as a result of their not having been appealed 
or the decision on appeal having been adverse. Now, can you tell me 
whether that is a fairly accurate estimate? 

Mr. Fenton. Do you know what it covered? Was it a week, a 
month, a year, 1940 onward? I don’t know what the basic estimate 
was,sir. Really, I don’t. 

Mr. Hocker. I am sure you don’t, but can you substitute your own 
estimate for that so that we will know what kind of figures we are 
dealing with? Have there been a thousand in the last year or in the 
last 5 years alltold? You must have some reasonably accurate notion 
of the number of cases involved. 

Senator Hennincs. Yes, it would seem to me, Mr. Fenton, too, that 
the stimulus to which you refer might be somewhat intensified if you 
knew the magnitude of the problem with which you are dealing, that 
is to say, among other things the number of men who had been refused 
security clearance out of the total number. 

Mr. Fenton. Oh, I can get numbers, sir. 

Senator Henninos. You don’t have it in mind, do you? 

Mr. Fenton. I would have to know something about a period. I 
have got some figures here. 

Senator Hennincs. But you don’t have these figures in mind, do 
you, so you don’t really quite understand the magnitude of the problem 
in terms of the number of men ? 

Mr. Fenton. I would hesitate to subscribe to that observation, 
Senator. 

Senator Henninos. Then what would you subscribe to? Would you 
mind telling me what you have to say about the general proposition 
which I have suggested that you have no knowledge apparently of 
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the dimensions of this problem because you have no figures whatever 
inmind? Youcouldn’t give me an estimate—not even whether it was 
5,000, 10,000, or 100,000. 

If this matter is with you as constantly, as I am sure it is, and is 
pressing upon your consciousness as something of the utmost impor- 
tance, it would seem to me that you would have some notion which 
might. even stimulate you further where you would know how m: ny 
men are affected and have been affected by i at in any given year, in 
any period of years, or in any portion of a yea 

But you, sir, have said that you have no idea as to whether it 
is 4 000, 10,000 or 100.000, 

Mr. Fenton. I recall, Senator—— 

Senator Hennines. If you don’t know the dimensions of a problem, 
it would seem to me that your stimulation might be considerably 
less, sir. 

Mr. Fenron. With all due respect, Senator, I think my response 
to Mr. Hocker, I think the record will bear me out, that he asked me 
if 1,000 were an accurate figure, and I said I would have to know 
what period of time he was talking about. He said somebody made 
a random estimate yesterday. I don’t know whether the person was 
talking about a period of 5 years, and I don’t like to talk about the 
accuracy of a figure unless I know what I am talking about. 

Senator Hennings. I thought that I had asked you, Mr. Fenton, 
to give us any year, or any period of time. 

Mr. Fenton. Well, I can do that. I can respond to that, sir, if 
that is your question. I will be delighted to do that. 

I think I know where your thousand figure came from now; actually, 
in the period from July of 1949 to the inception of the current method, 
April of 1955, we had 960 denials. 

Mr. Hocker. Is that final denials? 

Mr. Fenton. Well, that would be a combination of persons who 
either avail themselves of a hearing process, and were denied——— 

Mr. Hocker. | say, are they final denials? 

Mr. Fenton. Yes. 

Mr. Hocker. How. many since that time / 

Mr. Fenron. I will give you that in just a moment. 

The number since Apr i] of 1955 is 14. 

Mr. Hocker. Fourteen ¢ 

Mr. Fenton. Yes, sir. 

Mr. Hocker. Can you tell me how many cases have been processed 
since that time at the screening level 

Mr. Fenton. Processed ? 

Mr. Hocxer. Yes, sir. 

Mr. Fenron. There were, in addition to the 14 denied, there were 
95 cleared and otherwise processed, and I will elaborate on that at 
your pleasure; about 130 other cases were treated in terms of either 
vetting further investigations or interrogatories were pending, or the 
erson involved, either his application was withdrawn or something 
Cenndoad external to the program. 

Senator Hennrnos. Now, Mr. Fenton, are we discussing figures only 
since April of 1955? Is that what you are telling us about now ¢ 

Mr. Fenton. At the moment; yes, sir. 

Senator Hennines. At the eel 

Mr. Fenton. Yes, sir. 
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Senator Hennrnos. And you have figures, then, I take it for the 
period preceding April of 1955? 

Mr. Fenron. The earlier figure of 1,000 was addressed prior to 
April of 1955. 

Senator Henninos. Have you figures, as I asked you sometime 
earlier in the questioning today, and I believe Mr. Hocker asked you 
the same question, have you now figures relating to other periods? 

Mr. Fenton. I think I have some more figures; yes, sir. 

Senator Hennines. Can you tell us, when you first came into the 
Department last fall, were you not given figures, some comparative 
figures, so that you would understand something of the dimensions of 
your undertaking? You asked for files and asked that compilations 
be made if none had been, so that you would understand the size of 
the problem with which you were dealing ? 

Mr. Fenton. Oh, yes; we did all that. 

Senator Henninos. Can you tell us now what those figures were 
that were given to you when you embarked upon this very responsible 
job that you now have? 

Mr. Fenton. The figures embraced in a variety of forms the number 
of cases received and that sort of data. Is that what you are referring 
to, Senator ? 

Senator Henninas. Yes, I should think—it is my understanding 
of such a job, and I may not understand it—it would seem to me that 
a man coming into such a place would say, “Now what is the problem, 
how many people out of the total number who must be cleared, how 
many have been turned down? All right, so many have been turned 
down, now just what do we do to bring about this result? What are 
we leaving undone that might be done in order to effect a better admin- 
istration or just disposition of these cases?” 

It seems to me that would be one of the first things a man would 
want to know when he came into office, the size of this problem. 

Mr. Fenton. I think your impulse was like mine, sir. I made a 
very searching look into the whole thing and, among other things, I 
tried to address myself to first things first. It struck me then, and it 
strikes me now that to the extent that we can clear people, if you will, 
on the spot, at the plant level to the extent that we are consistent with 
the other facets of our problem, the more we can do of that the better 
served we all are, including the safety of the American public, that is 
affected. That presupposes 

Mr. Hocker. I suggest this is not responsive to your question, Mr. 
Chairman. 

Mr. Fenton. I want tobe. What was your question, sir? 

Mr. Hocker. Can I ask you, Mr. Fenton, how many cases went to 
hearing since last April and how many cases went to hearing prior to 
last April? 

Mr. Fenton. You can have that figure. Is that what the Senator 
wants? 

Senator Hennrnos. That was among some of the figures we had 
hoped we might get from you, Mr. Fenton. 

Mr. Fenton. The program that was supplanted by the current pro- 
gram, which was the one in effect last September in 1954, when I first 
appeared under that program which ran from May of 1953 to April 
of 1955, there were approximately 2,100 cases received at the screening 
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levels. Keep in mind that the screening levels were out in the re- 
gions, inthat period. At the screening level there were—— 

Mr. Hocker. The question, if you please, Mr. Fenton, was the num- 
ber of cases prior to April and since April that went to hearing. 

Mr. Fenton. You want to know those that went to hearing prior 
to April and since April? 

Mr. Hocker. Will you read him the question, Mr. Reporter, please / 

(The reporter read back the easitien.} 

Mr. Fenton. Prior to April, from May of 1953 which was the prior 
program, to April of 1955, there went to hearing 576 cases. Since 
April 1955, 15 went to hearing. 

Mr. Hocker. And there were 130 that were not disposed of and are 
still in a pending status since April? Is that the figure you gave me? 

Mr. Fenton. No. I said that ninety-odd were cleared. 

Mr. Hocker. You said 95 were cleared, 14 were not cleared and 130 
were, as I understood you, still pending on interrogatories. 

Mr. Fenton. That’s right, sir. 

Mr. Hocker. Since there were some 965 denials prior to April, I 
take it there were additional hearings than the 576 since May of 
1953. Is that correct? How many cases were there then that went 
to the hearing stage between July 1949 and April 1953. Do you have 
that figure ? 

Mr. Fenton. Well, there were people who, having been denied at 
the screening level, didn’t take their opportunity to have a hearing. 
Does that answer your question ? 

Mr. Hocker. No, sir. The question is, how many cases went to 
hearing between July of 1949 and May of 19534 

Mr. Fenton. I don’t have that figure, sir. 

Mr. Hocker. Can you tell me how many of the cases that went to 
hearing between May of 1953 and 1955 resulted in final denial ? 

Mr. Fenton. Two hundred and forty. 

Mr. Hocker. So that roughly a little over half are cleared according 
to that statistic. Is that right? 

Mr. Fenton. That’s correct, sir. 

Mr. Hocker. And your figure of 960 prior to April that were finally 
denied, is it fair to say that a number in the order of twice that many 
went to the hearing stage? 

Mr. Fenton. Well, if the proportions remain the same in the same 
period, I gather the answer would be “Yes.” 

Mr. Hocker. So that we can figure there have been about 2,500 
that went to the hearing stage, all told? No, perhaps not that many. 

Mr. Fenton. No, I don’t think that would be right. 

Mr. Hocker. Something over 2,000; is that correct ? 

Mr. Fenton. I don’t know how you arrive at that. That may be. 

Mr. Hocker. Assuming the proportion that we agreed on, that half 
of the cases that go to the hearing, or roughly half, are cleared, and 
there were 960 final denials prior to April and some 14 since then— 
if the proportion holds—it would seem to me that about 2,000 all 
told went to hearing. 

Mr. Fenton. On your assumption I think you would be right, sir. 

Mr. Hocker. Now, the testimony that we had yesterday indicated 
that in order to prosecute a hearing with any effectiveness, it is 
necessary to gather witnesses on the basis of the charges made, and 
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in order to gather witnesses it is necessary, of course, to disclose to 
the prospective witness, the nature of the subject matter that is being 
inquired into. You agree to that, don’t you, sir? 

(The reporter read back the question. ) 

Mr. Fenton. You said the prospective witness ? 

Mr. Hocker. Will you read him the question again, please? 

(The reporter read back the question. ) 

Mr. Fenton. I don’t understand, Mr. Hocker, I am sorry. 

Mr. Hocker. You don’t understand the question ¢ 

Mr. Fenton. No, sir. 

Senator Henninoes. Maybe you could read the question again. 

Mr. Hocker. Well, he has heard it three times, Senator. Maybe 
I had better try to rephrase it. I mean the reporter read it twice, 
it was stated once. 

It is necessary, of course, to have witnesses at a hearing that is 
meaningful, isn’t it ? 

Mr. Fenton. Witnesses are available in these hearings, sir. 

Mr. Hocker. Have you ever handled a case, a hearing case, your- 
self, Mr. Fenton ? 

Mr. Fenton. In this program, sir? 

Mr. Hocker. Yes. 

Mr. Fenton. No. 

Senator Hennrnos. He has handled lawsuits. 

Mr. Fenton. Did you ask if I handled them as an advocate, is 
that what you mean ? 

Mr. Hocker. Either as an advocate or as a judge? 

Mr. Fenton. Oh, I have sat in many hearings, yes, sir, since I 
have been here, I beg your pardon. 

Mr. Hocker. Then you know, I assume, that witnesses are necessary 
in hearings ? 

Mr. Fenton. I understand that. 

Mr. Hocker. And in order for the witness to be put on the stand, 
he must be told in advance what the nature of the inquiry is going 
to be, musn’t he? 

Mr. Fenron. As proper preparation for the witness, yes, sir. 

Mr. Hocker. And if an appeal is prosecuted, it is, therefore, neces- 
sary for the person whose clearance is in question to disclose the fact 
that a clearance is in question in order to effectively produce witnesses 
at his appeal hearing. 

Mr. Fenton. That’s correct. 

Mr. Hocker. So that when it gets to the appeal stage, the statement 
that you made earlier this morning is no longer in effect, that is, that 
it is a matter which no one knows about except his Government and 
the man himself. 

Mr. Fenton. That’s correct, sir. 

Mr. Hocker. Now you recognize also in the Department, do you not, 
that when clearance is denied, the effect of that is to bar him from any 
employment by any employer who either has defense contracts or 
who has a prospect of getting defense contracts, as a practical matter ? 

Mr. Frenton. I don’t understand that, because the contrary is true. 

Mr. Hocker. Thecontrary istrue? Do you have any statistics with 
respect to that ? 

Mr. Fenton. No, no, I can only say this: that the Department of 
Defense does not intrude itself upon the employer-employee relation- 
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ship. It is quite mindful that its role is simply that of providing fair 
procedures in this selective process that I have referred to, to determine 
who shall have access to information classified by the Department of 
Defense. Its only determination is who shall have access. It does not 
intrude itself into the question of who shall work for whom. 

Mr. Hocker. Well, as a practical matter it does result, does it not, 
in the release from employment of someone for whom access Is re 
quested and with respect to whom it is denied ¢ 

Mr. Fenton. I think not, sir. 

Mr. Hocker. You think not? 

Mr. Fen'ron. That’s correct. 

Mr. Hocker. Would you agree with this statement signed by Robert 
T. Andrew, so I am informed—lI don’t have the original here—an 
executive secretary of the Security Review Board? I take it this im 
volves a case of civilian employment, the principle that 1 want to ask 
you about : 

The Department, of course, recognizes that the removal from employment on 
security grounds may have the effect of limiting the person’s future employment 
possibilities, but that is a practical result and not one which is within the con- 
trol of the Department. 

Mr. Fenton. No, that is a fair statement, yes, sir; I agree to that 
statement. 

Mr. Hocker. The denial of clearance, then, does operate to limit 
the person’s future employment possibility / 

Mr. Fenton. No question about that, sir. 

Mr. Hocker. So that the denial of clearance where it is requested 
in a defense plant has some other effect than simply as a determination 
of whether the individual concerned will be permitted access to classi- 
fied material in his then job / 

Mr. Fenton. There is no question about that, Mr. Hocker, and we 
are mindful of that. It bites pretty deeply, there is no question 
about it. 

Mr. Hockxrr. Now, then, may I turn for a moment to another subject 
since it does, as you say, bite pretty deeply. ‘This man is not in Gov- 
ernment employment, is he / 

Mr. Fenron. Which man / 

Mr. Hocker. The man with respect to whom you are making an in- 
quiry as to whether he shall be 

Mr. Fenton. That is correct. 

Mr. Hocker. And the rule which we have heard advanced recently 
that no man has a right to Government employment doesn’t apply to 
such a case, does it ? 

Mr. Frenron. That’s correct. 

Mr. Hocker. And yet in setting forth the criteria by which you 
determine whether a man shall have access to military information, 
which does have this collateral effect, you have used the same criteria, 
have you not, which were set forth in the Executive Order 10450? 

Mr. Fenton. That’s correct. 

Mr. Hocker (continuing). Which do relate to Government em- 
ployment ? 

Mr. Fenton. That’s correct, sir. 

Mr. Hocker. Of course, since the authority for this program does 
not derive from an express statute or an Executive order setting forth 
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the procedural features, it is possible, is it not, for the Defense De- 
partment to set up any criteria it chooses in order to determine what 
safeguards shall be given to the person whose security is brought into 
question ? 

Mr. Fenton. Well, as a naked legal proposition, I expect the answer 
to that is yes. 

Mr. Hocker. That’s right. 

Now, then 

Mr. Fenton. That divorces us from reality, but your answer would 
be yes. 

Mr. Hocker. Excuse me. What did you say? 

Mr. Fenton. I say such a step divorces from reality things as they 
exist, but I guess the answer is yes. 

Mr. Hocker. Why does it divorce us from reality ? 

Mr. Fenton. Because the fact is we have procedures. 

Mr. Hocker. You have procedures that you have developed your- 
self ? 

Mr. Fenton. That’s correct. 

Mr. Hocker. And you can set up any procedures that you want to 
with respect to that hearing? The Defense Department can set up 
any procedures it chooses within constitutional limitations to deter- 
mine the question of whether a man should or should not have 
clearance ? 

Mr. Fenton. With those important limitations, yes, sir. 

Mr. Hocker. In other words, you could accord to such a person in 
such a hearing the elementary requirements of due process, couldn’t 
you? 

Mr. Fenton. Yes, sir. 

Mr. Hocker. You could require, for example, that the information, 
the derogatory information, upon which the hearing was determined, 
should be supported by oath or affirmation, couldn’t you? 

Mr. Fenton. As a matter of power, we have the power to do it? 

Mr. Hocker. Yes. 

Mr. Fenton. I am not sure about the power. I could address myself 
to the exercise of the power. 

Mr. Hocker. I am not saying you have the power to force a man 
to make an affidavit. I am saying that you have the power not to 
institute a proceeding to determine whether a man should or should 
not be granted clearance except where the derogatory information is 
supported by oath or affirmation. You have the right to make that 
regulation, haven’t you? 

Is that a difficult question, Mr. Fenton ? 

Mr. Fenton. No; I want to be sure I am right, because I want to 
answer any question that you ask me fully and correctly. 

Are we talking about this, Mr. Hocker? Are you suggesting that 
we have the power in the Defense Department to require, for example, 
that all investigative agents sign their reports under oath? Is that a 
facet of it? 

Mr. Hocker. No, that isn’t a facet of it. 

Mr. Fenton. Let me say this, that any witnesses that come before 
our hearing boards are sworn. 

Mr. Hocker. Yes. But, of course, you consider other evidence 
besides the evidence of witnesses that are under oath, do you not? 
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Mr. Fenton. No question about that, sir. 

Mr. Hocker. That is the matter that we are inquiring about. What 
other type of evidence is received by the hearing boards besides the 
evidence of persons under oath ? 

_ Mr. Fenton. The reports from the various governmental investiga- 
tive agencies. 

Mr. Hocker. And the reports of the various governmental investi- 
gations might, themselves, be hearsay, might they not? 

Mr. Fen'ron. I think that is a fair statement. 

Mr. Hocker. In fact, they might be, as the Court of Appeals for 
the Ninth District said with respect to the port security program, 
second, or third, or fourth-hand hearsay, might they not? 

Mr. Fenton. The court said that, yes. 

Mr. Hocker. I didn’t ask you if the court said that, Mr. Fenton. 

Mr. Fenton. Oh, I am sorry; I misunderstood. What did you 
ask me, Mr. Hocker? 

Mr. Hocker. I am talking about this program, the industrial secu- 
rity program. I say the evidence upon which the hearing board acts 
may be like the evidence referred to in the court of appeals, second-, or 
third-, or fourth-hand hearsay, might it not ? 

Mr. Fenton. Oh, I see what you might mean. 

Well, the more indirect the evidence before a hearing board, the 
less weight it is given by the hearing board. 

Mr. Hocker. That isn’t the question I asked you, Mr. Fenton, if 
you please. 

Will you read him the question, Mr. Reporter? 

(Question read.) 

Mr. Fenton. There is such material in files, and I would like to add 
that the adjudicative people in determining the quality and weight 
of the evidence pay attention to that. 

Mr. Hocker. Will you please read the question again? Iam afraid 
I haven’t got a direct answer yet. 

(Question read.) 

Mr. Fenton. Well, I don’t want to conjecture on what evidence is 
before that court because I don’t know, sir. 

Mr. Hocker. Evidence before what court? 

Mr. Fenton. The court you referred to in the question the reporter 
just read. 

Mr. Hocker. That isn’t the question at all. I am sure you 

Mr. Fenton. Iam sureI don’t. If I understood it, I would answer 





it. 

Mr. Hocker. Excuse me. Let me try again. 

Do the hearing boards consider in these cases evidence which may 
be third- or fourth-hand hearsay ? 

Mr. Fenton. I can say this and be responsive, that such evidence 
may be in a particular file, and I don’t think 

Mr. Hocker. I didn’t ask you whether it is in the file. 

Mr. Fenton. I don’t know how much they consider it, sir, because 
I don’t know 

Senator Hennes. Mr. Fenton, that is certainly, as you know, not 
responsive. The answer can be yes or no. They either do or do 
not consider second-, third-, or fourth-hand hearsay. 

Mr. Fenton. I can say they consider it, and they may give it very 
little weight. 
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Mr. Hocker. Thank you. 

Now, is there any evaluation in these reports, Mr. Fenton, to try 
to give the hearing boards some estimate as to the reliability of the 
hearsay evidence upon which it is supposed to act ‘ 

(Question read. ) 

Mr. Fenton. Speaking generally, the investigative reports will go 
into the reliability of the information of the informant. 

Mr. Hocker. That doesn’t answer the question. Will you please 
read it to him, Mr. Reporter. 

Mr. Fenton. If you are asking me about the contents of the re- 
ports, I am not going to disclose them. I don’t feel I am privileged 
to. That is what I am apprehensive about, Mr. Hocker. 

Senator Hennines. You can answer him, Mr. Fenton, of course, 
until a specific report is dealt with by Mr. Hocker. You are not being 
asked about any specific report. Are you anticipating that you might 
be? Is that the reason we are having such difficulty with you today ? 

Mr. Fenron. You are not having difficulty, I hope, Senator. I 
don’t feel that I am privileged to disclose what is in confidential 
reports in a public hearing. 

Senator Hennings. Have you referred to any specific Government 
report, Mr. Hocker ? 

Mr. Hocker. I didn’t think I asked about any individual case re- 
port, specific, general, or otherwise. I was only asking about the 
nature of the reports. 

Mr. Fenron. Would you care to put your question again ? 

(Question read. ) 

Mr. Fenton. The answer is “Yes.” 

Mr. Hocker. Well, now, you see it didn’t involve the disclosure of 
the contents of any of the reports in that answer, did it ? 

Mr. Fenron. That is correct; it did not. 

Mr. Hocker. Can you tell me what type of help is given to the 
hearing board in these reports with respect to the matter of evalua- 
tion? What is the nature of the evaluation that is used for this 
purpose ¢ 

Mr. Fenron. Well, each board has a person who is called a security 
adviser, who is an expert in that particular area. Each screening 
board has one, and those individuals are well-trained people who 
know how to evaluate reports and evaluate information. They know 
how to separate the wheat from the chaff, and they assist these boards. 

Mr. Hocker. This expert, then, has to take the report and make 
his own determination in assisting the board as to the reliability of a 
witness that he has never seen, or perhaps hasn’t even had the oppor- 
tunity to see the person who interviewed the witness / 

Mr. Fenton. Well, he has nothing to do with the witness; no. 

Mr. Hocker. What is that? 

Mr. Fenton. He has not interviewed the witness; no. 

Mr. Hocker. The question I come to is: How much value would it 
be to have an expert take a piece of paper from the standpoint of 
assisting the board in determining the validity or accuracy of the 
information contained in a written report ? 

_ Mr. Fenton. Well, very often—you know that rather rarely comes 
into play, as a practical matter. Usually, in the program that I have 
had some responsibility in up until now, at least, it has been rather 
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infrequent that anybody ever challenged the accuracy of what was 
said. 

If we charge a man with having been a member of the Communist 
Party, which we have done, he usually admits it, so you don’t have 
any problem. If we charge a person with being in a Communist 
front, which we have done, we point out the name, place, type, where 
it was, when it was, what he did, and so on, and he knows as a fact 
whether he was there or not. 

Mr. Hocker. Why were there 576 appeals ¢ 

Mr. Fenton. Oh, well, that is not a measure, Mr. Hocker. My 
goodness, that is what the appeal structure is for. In every adminis- 
trative field you have levels of appeal, you have it in courts, you have 
it in the Congress, whether it is a full committee or a full Congress. 

Mr. Hocker. If a man admits, as you suggest that some do, that 
he is a Communist, there wouldn't be much sense in appealing, would 
there ¢ 

((Juestion read.) 

Mr. Fenron. A few have suggested they have redeemed them- 
selves, and they have appealed. 

Mr. Hocker. Can you give me any idea how many you are talking 
about ? 

Mr. Fenton. Offhand I don’t know. 

Mr. Hocker. Now, of course, since this material, the derogatory 
material, is derived from reports, the person whose clearance is chal- 
lenged has no opportunity to confront those witnesses, has he? 

Mr. Fen'ron. That is correct, sir; within limits, that is correct. 

Mr. Hocker. Which is correct? 

Mr. Fenton. Your statement; the person normally has no oppor- 
tunity to confront normally. There are exc eptions to that. 

Mr. Hocker. And, of course, he has no opportunity to have com- 
pulsory process for obtaining witnesses in his favor, does he? 

Mr. Frnron. The subpena power is lacking. 

Mr. Hocker. Has the Defense Department suggested to Congress, 
or is it the intention of the Defense Department to suggest to Con- 
gress, that in attempting to strike this balance which you say—and 
I have no doubt it is the fact—that the Defense is trying to strike, that 
it would be well to confer upon the boards administering this program 
the power to have subpenas issued at the request of the person whose 
security status is challenged ¢ 

Mr. Fenvon. The subpena opportunity would, of course, inevitably, 
as you know, lead us down the road to the problem of the confidential 
informant. 

Mr. Hocker. Yes; I think so. 

Mr. Fenton. If you look at the Defense Department or the Govern- 
ment as a whole, all of us, as thinking citizens, have to balance, on 
the one hand, the important role of the confidential informant against 
the problem of confrontation. That is a very important balance that 
concerns all of us, and the balance 

Mr. Hocker. Some of us have thought that that balance was struck 
at the time the Bill of Rights was adopted, Mr. Fenton. 

Mr. Fenton. I don’t think that the confrontation problem, while 
I know it is a very trying one and gives everybody pause, I don’t 
think that the confrontation concept is a guaranteed one in the Bill 
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of Rights except in the criminal-type proceeding. That is my under- 
standing. 

Mr. Hocker. You don’t regard this as a criminal type of pro- 
ceeding ¢ 

Mr. Fenton. Oh, on the contrary, I don’t, definitely not. 

Mr. Hocker. Although you did agree that it has the collateral effect 
of limiting the person’s future employment possibilities—although 
that, as a practical result, you say is not a problem which is within 
the control of the Department ? 

Mr. Fenton. I agree it has a serious impact; yes, sir. 

Mr. Hocker. Let me ask you this. Of course, Mr. Fenton, in con- 
nection with the preparation of a criminal case, let us say a prosecu- 
tion under the Smith Act or some other subversive law, it is necessary 
in order to secure conviction to utilize such information as the United 
States attorney or the prosecuting attorney, as the case may be, feels 
is necessary to sustain the weight of the evidence; isn’t it? 

Mr. Fenton. That’s correct, sir. 

Mr. Hocker. And he must determine whether the advantage to the 
country in attempting to secure such a conviction is outweighed by the 
disadvantage of disclosing the identity of the witnesses; must he not / 

Mr. Fenton. That’s correct, sir. 

Mr. Hocker. So that that decision must be made throughout the 
oe process every time a case is presented to a petit jury for 
trial? — 

Mr. Fenton. That’s right, sir. 

Mr. Hocker. Is there any reason why the same decision shouldn’t 
be faced by the Defense Department upon the question of whether 
a certain man should have clearance to confidential information ? 

Mr. Fenton. We do some of that, sir. It is not infrequent, actually, 
that we provide—I can speak only of recent months, that is a limita- 
tion on my knowledge now—we have made a conscientious effort to 
provide every person who has requested the names and the physical 
presence of persons who have informed on some phase of their activity, 
we have done that. 

Mr. Hocker. You have done that wherever it is not inconsistent 
with what you consider to be the interests of national security ? 

Mr. Fenton. That’s correct, sir. We struck the balance wherever 
we could, and made an honest effort. 

Mr. Hocker. All right. 

Now, do you feel, Mr. Fenton, that it would jeopardize the defense 
effort of the United States to limit an adverse determination on the 
question of access to classified material to cases in which the procedure 
required that the person whose security status was in question had 
the right of confrontation and had the right of compulsory process 
to bring into the hearing the witnesses in his favor ? 

Mr. Fenton. My answer to that is, categorically, yes, sir. 

Mr. Hocker. You feel that it would ? 

Mr. Fenton. Yes, sir. 

Mr. Hocker. That is on the basis of your experience during your 
year in this position ? 

Mr. Fenton. No; more than that. It is on the basis of a well- 
informed and well-considered judgment of many people who have 
been in this sort of activity many years, and it is their considered 
judgment, too; they are people whose judgment I think we all re- 





SECURITY AND CONSTITUTIONAL RIGHTS 627 


spect, so I rely heavily upon that considered opinion, sir, to form 
my Own opinion. 

Mr. Hocker. Can we go one step farther? Is it also your opinion 
that it would be in the interests of the national security that we 
abandon the principle of confrontation as a compulsory process in 
the trial of cases, let us say, of Communists accused of violations, let 
us say, of the Smith Act ? 

Mr. Fenvon. If I understand your question right, Mr. Hocker, 
that being a criminal type proceeding, I would die defending the 
confrontation principle. 

Mr. Hocker. Doesn’t the effect upon the individual in some cases 
under the security program become very similar to the effect in a 
criminal case, Mr. Fenton? 

Mr. Fenron. I don’t think so, sir. I feel for people who have had 
an adverse security situation because I recognize the impact that it 
has on economic opportunity. I feel for them. 

Mr. Hocker. Let me give you an example, if I may, from our testi- 
mony the other day in an area over which, I understand, you have 
some jurisdiction. 

As I understand it, and you may correct me if this is not correct, 
a person who is drafted into the Armed Forces, into the Army, and 
who has been convicted of a crime, is entitled to an honorable dis- 
charge notwithstanding his previous conviction. 

Mr. Fenton. That is my understanding. 

Mr. Hocker. Whereas a man who has belonged to—excuse me, that 
was up until last Friday, although I must say I don’t fully under- 
stand it; I think maybe the Department of the Army doesn’t fully 
understand it—whereas a fellow who belonged to an organization 
which may be classified as subversive prior to being drafted, may be 
given less than an honorable discharge, may he not ? 

Mr. Fenton. That has occurred; yes, sir. 

Mr. Hocker. Well, if that is the case, don’t you consider that the 
punishment in the one case is as real a punishment as the punishment 
in the other ? 

Mr. Fenton. Is tlie one case the Army case and the other case the 
criminal case ? 

Mr. Hocker. Yes. 

Mr. Fenton. I think that nobody can. question the fact that the 
person with the less than honorable discharge has curtailed future 
opportunity by virtue of that fact. 

Mr. Hocker. He may obtain what the Supreme Court calls a badge 
of infamy, may he not? 

Mr. Fenton. I gather some people characterize it that way. 

Mr. Hocker. We had testimony yesterday that one man had made 
103 applications for jobs and was denied a job because of an adverse 
decision in connection with, I think it was, his employment at Fort 
Monmouth where he was discharged from employment by the Army 
under the security procedures. That man is effectively punished, is 
he not? The result is the same. } 

(The reporter read back the question. ) 

Mr. Fenton. I don’t think the result is the same in any proper 
sense. The posture that the Government finds itself in with an indi- 
vidual who, by his own action, has either been in the Communist Party 
or its close affiliates, the Government can’t control that. 
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If such an individual is later denied by the Government, very prop- 
erly, access to classified information, that is a perfectly proper act. 
Now the consequences that flow are two-fold, actually. 

One, they are partly a product of what the individual did and, two, 
under our American enterprise system I suppose an employer can hire 
whom he wishes, and that is part of the vicissitudes of life, who a man 
hires. We can’t determine that. 

Mr. Hocker. This response of yours is correct, and I subscribe to it. 
I think it begs the question that I am trying to put. 

You say if the man has done these things, has joined the Communist 
Party, then it is proper that he be denied access, and I will agree to 
that. The question is how do you determine whether he has done these 

- things. 

Now, in a criminal case if a person is being prosecuted criminally, he 
must be accorded the protections which appear in the Bill of Rights. 
But in the security hearings he is not given those protections, is that 
not so, in the determination of the very question at issue ? 

Mr. Frenron. He is not given the same protection he is in a criminal 
vase; NO, sir. 

Mr. Hocker. That’s right. 

Mr. Fenton. I don’t suggest he doesn’t get the protection the Bill of 
Rights affords, but I don’t suggest that he has the same protection he 
gets in a criminal case because at least we regard at the Defense 
Department level those proceedings as not essentially even adversary 
proceedings. 

Mr. Hocker. All right. 

Mr. Fenron. Much less criminal. 

Mr. Hocker. O. K., we can agree, can we not, that like an adverse 
decision in a criminal case, an adverse decision in a security case may 
affect his whole future life. 

Mr. Fenton. The consequences are deep, there is no question about 
that, and the consequences trouble me, there is no doubt about that. I 
feel for these people. 

Mr. Hocker. And the Government has the choice as to, let us say, in 
the case of a Communist, the Government has the choice, has it not, of 
deciding whether to bring a criminal case against him or whether to 
proceed under one of the phases of the security program ? 

Mr. Fenron. Well,no. I wouldn’t say that. The Government acts 
in the security program only upon the hypothetical man, the Com- 
munist you are talking about, if he seeks either one, the privilege of 
Government employment, or, in the alternative, access to classified 
information in the industrial program, only then does the Government 
act, and it determines whether he should have access. 

Mr. Hocker. Can I add a third possibility ? 

Mr. Fenton. Surely. 

Mr. Hocker. That is when he is drafted into the Armed Forces. 

Mr. Fenton. That could happen to a man. 

Mr. Hocker. It happens to a lot of men, doesn’t it? They are 
drafted into the Armed Forces. 

Mr. Frenvron. I think in the hypothetical man—my heart doesn’t 
bleed for a Communist, believe me, if the hypothetical man was a 
Communist. 

Mr. Hocker. Doesn’t that beg the question? When we say he is a 
Communist, we assume it has been determined that he is a Communist, 
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don’t we? The question that we are talking about is how do we make 
that determination; at least that is what I am talking about. 

You make the determination under this program. I did want to 
ask you 1 or 2 questions about the other 2 programs before we quit. 
But this i is the point I am trying to make, that we do make this deter- 
mination in an area where the relationship between two citizens is 
involved, that is, the employer and the employee. The Government 
is only indirectly involved by virtue of having a contract with the 
employer. 

Mr. Fenton. That’s correct, sir. 

Mr. Hocker. And we make that determination, we interfere with 
that private relation, without according the individual the same guar- 
anties that he would get had a criminal case been br ought against him. 

Mr. Fenton. I think the answer to that is, “Yes; definitely.” 

Senator Hennines. Mr. Fenton, we understand that you have to 
go some distance to be with your family for Thanksgiving. 

Mr. Fenton. That’s correct, sir. 

Senator Henntnos. Counsel advises the Chair that he has not only 
not completed his examination of you, but he has some further ground 
to cover with you. Would you prefer that we recess—we are some- 
what past the usual lunch hour time—would you prefer that we recess 
and ask you to come back this afternoon, or would you prefer to come 
back Monday ¢ 

Mr. Fenton. I would prefer next week, sir, if I may. I would like 
that privilege. 

Senator Hennines. Then, with our thanks, Mr. Fenton, you are 
being excused now. You will return on Mond: ay, subject to call? 

What is your pleasure on that? 

Mr. Hocker. Yes, Mr. Fenton and I have been in contact the last 
couple of days, and he knows I don’t want to wait any longer than 
I have to, and, if I may, I will call you Monday morning first thing. 
It may be that we will resume Monday morning with you. 

Mr. Fenton. All right, sir. Thank you very much, sir. 

Senator Henntne, We are glad to accommodate you, Mr. Fenton. 
We try to be as reasonable as we can. 

Mr. Fenton. Thank you so much. 

(Senator Hennines. The committee will now recess until 3 p. m. 

(Whereupon, at 1:35 p. m., the subcommittee recessed, to reconvene 
at 3 p.m. of the same day.) 

(Subsequently the following letters and directives were received 
from Mr. Fenton, for insertion in the record :) 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington 25, D. C., December 13, 1955. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 


Dear Mr. CHAIRMAN: On the occasion of my recent appearance before the 
Subcommittee on Constitutional Rights of the Committee on the Judiciary, I 
was asked a series of questions dealing with the number of cases processed 
under the current and former industrial-security programs. I gave your sub- 
committee some figures at that time and indicated that I would furnish addi- 
tional figures. 

I have now had an opportunity to examine the transcript of my testimony, 
and find that some of the figures set forth therein do not reflect as accurately 
as I should desire the information requested. Accordingly, I should like to 
furnish at this time a breakdown of the information in which your subcommittee 
indicated an interest. 





630 SECURITY AND CONSTITUTIONAL RIGHTS 


I am able to furnish what I believe are quite accurate figures covering the 
activities of the industrial-security program beginning with the activation 
of the three industrial personnel security boards pursuant to the joint directive 
of the Secretaries of the Army, Navy, and Air Force, dated May 4, 1953 (copy 
enclosed ). 

The following figures are applicable to the period from the activation of the 
three aforesaid boards in approximately July 1953, to March 31, 1955. 

2,210 cases were submitted to the screening divisions of the 3 boards. Of this 
number, 622 clearances were granted, 1,050 clearances were denied or revoked, 
and the remaining 538 cases were closed without decision because of the termi- 
nation of employment of the individual, the withdrawal of the case by the 
submitting agency, or a determination that the case was not properly before 
the board. 

Of the 1,050 cases in which denials or revocations of clearance were issued 
by the 3 screening divisions, 579 appeals were taken to the appeal divisions of 
the 3 boards. In 298 of these cases, the appeal divisions reversed the decision 
of the screening divisions and granted clearances. In 242 of the cases, the 
denials were affirmed. Thirty-nine cases were closed without decision when 
the appeals were withdrawn by the appellants. 

The current program was established by Department of Defense Directive 
No. 5220.6, dated February 2, 1955, effective April 2, 1955 (copy enclosed). The 
following figures are applicable to the period from April 2, 1955, through Octo- 
ber 31, 1955. 

A total of 160 cases have been considered at the screening board level, result- 
ing in the granting by that board of 93 clearances. In 37 cases, the screening 
board has determined that, on the basis of the information available to it, a 
clearance was not warranted and has issued a statement of reasons. A sus- 
pension of any outstanding clearances authorizing access to classified defense 
information has been issued concurrently with issuance of the statement of 
reasons. 

Following issuance of the statement of reasons, 11 clearances have been 
finally denied for failure of the individual concerned to reply to the statement 
of reasons. In 14 cases, the person concerned submitted a reply and the cases 
were referred to 1 of the 3 hearing boards for further consideration. In the 
two remaining cases, the individuals concerned replied to the statement of 
reasons and the cases were referred directly to the Review Board for further 
consideration. 

The remaining 30 cases of the 160 cases considered at the screening board level 
were closed without final decision as a result of the termination of employment 
of the individual, the withdrawal of the case by the submitting agency, or a 
determination of lack of jurisdiction to consider the case. 

With respect to the 24 cases referred to the 3 hearing boards, clearances were 
granted in 2 cases, and in 4 others the clearances were denied or revoked. The 
18 remaining cases have not yet been finally decided. 

Of the 2 cases referred directly to the Review Board after reply to the state- 
ment of reasons, the Review Board has granted a clearance in 1 case, and has 
not completed its consideration in the other case. 

In the course of my testimony I described the procedure established as part 
of the current program whereby the Review Board may reconsider denials of 
clearance issued under the programs in effect prior to April 2, 1955. 

Thus far, the Review Board has completed its consideration in 15 such appeals. 
It has affirmed the previous denials in 7 cases, and has reversed the previous 
decision and granted clearance in the remaining 8 cases. 

The foregoing figures were compiled from monthly reports which had been 
prepared by the three regional industrial personnel security boards in operation 
during the period from July 1953 through March 31, 1955, and from reports 
available in my own office since April 2, 1955. I am unable to furnish com- 
parable figures for any earlier periods of the industrial-security program as 
similar records are not available. 

I trust that the foregoing information will meet the needs of your subcommit- 
tee, and I shall be most happy to furnish any additional explanation concerning 
their meaning if you so desire. 

Sincerely yours, 
JEROME D. FENTON, 
Director, Office of Industrial Personnel Security Review. 
Two enclosures— 
1. May 4, 1953 directive. 
2. February 2, 1955 directive. 
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INDUSTRIAL PERSONNEL AND Facinity Securrry CLEARANCE PROGRAM 
SECTION I.— GENERAL 


1, Purpose.—This directive prescribes the joint uniform standards, criteria, 
and procedures governing the disposition of all cases in which a military depart- 
ment or an agency thereof has recommended that the clearance of a contractor 
or contractor employee be denied or revoked, and emergency cases in which a 
military department or agency thereof has revoked a clearance of a contractor 
employee. 

2. Definitions.—For the purposes of this directive: 

(a) The term “contractor” means all contractors and prospective contractors 
with any military department or agency thereof, and subcontractors and prospec- 
tive subcontractors of such contractors. 

(6) The term “contractor employee” means any United States citizen or im- 
migrant alien who is an official or employee of a contractor. 

(c) The term “clearance” means an approval granted, in accordance with ap- 
proved policy, by the Secretaries of the Army, Navy, and Air Force, or their 
delegate, of the eligibility of a contractor, or contractor employee, to have 
access to security information of specified categories classified in accordance 
with Executive Order 10290 which is necessary for the accomplishment of the 
particular mission established by the military departments or agencies thereof. 
A clearance is an administrative determination that the granting of such ap- 
proval is clearly consistent with the interests of national security. In the case 
of a contractor, a clearance is an approval for the contractor involved to 
have access to specified categories of classified security information necessary in 
connection with the bidding, negotiation, award, or performance of a contract 
with a military department or agencies thereof which involves access to such 
information. In the case of a contractor employee, a clearance is an approval 
for the employee to have access to specified categories of classified security 
information necessary for the performance of his work with a particular con- 
tractor on contracts with a military department or agency thereof which involve 
access to such information. 

3. Policy.—(a) While the military departments will assume, unless informa- 
tion to the contrary is received, that all of their contractors and contractor em- 
ployees are loyal to the Government of the United States and that granting : 
clearance would not endanger national security, the vital role of the military 
departments in national defense necessitates vigorous application of policies de- 
signed to minimize the security risk incident to the use of classified security in- 
formation by such contractors and contractor employees. Therefore, adequate 
measures will be taken to provide continuing assurance that no contractor 
or contractor employee will be granted a clearance if available information in- 
dicates that the granting of such clearance may not be clearly consistent with 
the interests of national security. At the same time, every possible safeguard 
within the limitations of national security will be provided to assure that no 
contractor or contractor employee will be denied a clearance without an oppor- 
tunity for a fair hearing. 

(b) A denial of clearance does not necessarily carry any implications of dis- 
loyalty to the Government of the United States. If a person is disloyal, the 
granting of a clearance is not consistent with the interests of national security. 
However, because of the mission of the military departments and the nature 
of classified security information, there may be a finding that the granting of a 
clearance to a particular contractor or contractor employee is not clearly con- 
sistent with the interests of national security for many reasons which have no 
relation to loyalty. The program is limited to making determinations with re- 
spect to security clearances; no determination is made as to the loyalty of the 
contractor or contractor employee to the Government of the United States. 

(c) Since a facility security clearance relates only to access to classified 
security information, the denial of a clearance to a contractor does not neces- 
sarily preclude his participation in unclassified work. A denial of a clearance 
to a contractor employee does not preclude his employment in positions which 
do not involve access to classified security information. It is not the intent 
of this directive to impede the shift of employees, as to whom there is derogatory 
information, from classified to unclassified work within the same plant or facility 
where it can be accomplished without detriment to and with the consent of the 
contractor employer. 

4. Release of Information.—All Government personnel, including all members 
of the boards and the divisions in the program, will comply with applicable 





632 SECURITY AND CONSTITUTIONAL RIGHTS 


directives pertaining to the safeguarding of classified security information and 
the handling of investigative reports; and no classified security information or 
any information which might compromise investigative sources, investigative 
methods or the identity of confidential informants will be disclosed to any con- 
tractor or contractor employee, or to their counsel or representatives, or to 
any other person not cleared for access to such information. In addition, in a 
case involving a contractor employee, the contractor concerned will be advised 
only of the final determination in the case to grant, deny or revoke clearance, 
and of any decision to revoke a clearance granted previously pending final de- 
termination in the case. The contractor will not be given a copy of the State- 
ment of Reasons issued to the contractor employee except at the written request 
of the employee involved. 

5. Program.—tThere is hereby established the industrial personnel and facility 
security clearance program which will include the following elements: An east- 
ern, central, and western industrial personnel security board, located in New 
York, N. Y.; Chicago, Ill.; and San Francisco, Calif., respectively. Each board 
will consist of two separate and distinct divisions, a screening division and an 
appeal division, with equal representation of the Departments of the Army, 
Navy, and Air Force, on each such division, and will operate under the standards, 
criteria, and procedures established herein. 

6. Scope of Program.—(a) The administrative procedures established in this 
directive will be applicable to all cases in which: 

1. An agency of a military department has recommended that clearance of 

a contractor or contractor employee be denied or revoked. 

2. An agency of a military department has revoked a clearance of a con- 

tractor employee ; or 

3. Action is requested by the head of the military department concerned. 

(bo) Except at the request of the Secretary of the military department con- 
cerned, determinations will not be made under the program in cases: 

1. Involving research, development, and production of crytographic equip- 

ment. 

2. Originating outside the continental limits of the United States. 

3. Involving denial or revocation of security clearance for a contractor or 
prospective contractor on grounds pertaining solely to the physical elements 
of security. 

4. Involving solely a determination under the provisions of section 10 (j), 
act of July 2, 1926 (44 Stat. 787, 10 U.S. C. A. 310 (j)). 

5. Involving contractors owned by or under the control or influence of 
foreign interests. 


SECTION II.—ELEMENTS OF THE PROGRAM 


7. Industrial personnel security boards.—(a) The eastern industrial personnel 
security board will have jurisdiction of cases arising in the First, Second, and 
Third Army area, and the Military District of Washington, and will be supported 
administratively by the Army. The commanding general, First Army, will be 
responsible directly to the Secretaries of the Army, Navy, and Air Force for the 
administration and operation of the program and the board within these areas 
and the development of implementing procedures to safeguard classified security 
information made available to the Board. 

(b) The central industrial personnel security board will have jurisdiction of 
eases arising in the Fourth and Fifth Army areas and will be supported admin- 
istratively by the Air Force. The commanding general, Air Materiel Command, 
will be responsible directly to the Secretaries of the Army, Navy, and Air Force 
for the administration and operation of the program and the board within these 
areas and the development of implementing procedures to safeguard classified 
security information made available to the Board. 

(c) The western industrial personnel security board will have jurisdiction of 
cases arising in the Sixth Army area and will be supported administratively by 
the Navy. The Commandant, 12th Naval District, will be responsible directly 
to the Secretaries of the Army, Navy, and Air Force for the administration and 
operation of the program and the board within this area and the development 
of implementing procedures to safeguard classified security information made 
available to the board. 

(d@) Each of the above-mentioned commanders will appoint an executive 
secretary, a security adviser, and a legal adviser to the board. 

1. The executive secretary will be responsible for establishing and main- 
taining necessary administrative services including equipment, supplies, 
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files, records, processing of correspondence, reviewing, analyzing, and sum- 
marizing the files in each case for completeness, convening the division, 
docketing; and assignment of cases to the divisions for action. The execu- 
tive secretary is authorized on behalf of the board, or on behalf of the divi- 
sions, to request information, assistance, and advice directly from any ap- 
propriate agency of the Department of Defense in connection with the 
program. 

2. The security adviser will be responsible for reviewing all available in- 
formation, including that furnished by the contractor or contractor em- 
ployee, in each case; recommending further investigation when required; 
and evaluating and making recommendation regarding the information 
whenever appropriate. 

3. The legal adviser will be responsible for furnishing legal advice and 
assistance to the executive secretary and the divisions as required. 

(e) As a verbatim stenographic transcript will be required of all hearings 
before an appeal division, it is the responsibility of each of the above-mentioned 
commanders to insure that a qualified reporter is available for each hearing. 

(f) Each of the above-mentioned commanders will submit a monthly report 
of cases considered by the board, listing the name of the contractor and/or 
contractor and employee whenever an employee is involved, and the decision 
in each case, including a statement of the number of cases received, decided 
and pending before each division, to the Secretary of each military depart- 
ment. 

8. Screening divisions.—(a) The Secretary of each military department will 
appoint a member and alternate, military or civilian, to each screening division, 
and any 3 members so appointed, 1 from each military department, will con- 
stitute a quorum-panel for each division. Such appointments will be made from 
nominations submitted by the appropriate local Army, Navy, and Air Force 
commanders. Each division shall select a chairman initially, and thereafter 
such chairmanship shall rotate on a semiannual basis among the three military 
departments. In letters submitting the nominations referred to above, the 
designated commander will include a statement that in his personal opinion 
the nominees are persons of responsibility, and are of mature judgment and 
balance who can be counted upon to proceed in a fair and judicious manner. 

(b) Each sereening division will have jurisdiction over all cases described 
in paragraph 6 which are referred to it in accordance with this directive. 

9. Appeal divisions—(a) The Secretary of each military department will 
appoint a member and alternate, military or civilian, to each appeal division, and 
any 3 members so appointed, 1 from each military department, will constitute a 
quorum-panel for each division. Such appointments will be made from nomina- 
tions submitted by the appropriate local Army, Navy and Air Force commanders. 
Members and alternate members of appeal divisions, appointed as provided in 
this directive are authorized to administer oaths in connection with the conduct 
of hearings prescribed herein. One of the members of the quorum-panel must 
be a qualified attorney and each quorum panel will include at least one civilian. 
Each division shall select a civilian chairman initially, and thereafter such 
civilian chairmanship shall rotate on a semiannual basis among the three mili- 
tary departments. In letters submitting the nominations referred to above, the 
designated commander will include a statement that in his personal opinion the 
nominees are persons of responsibility and are of mature judgment and balance 
who can be counted upon to proceed in a fair and judicious manner. 

(0) Each appeal division is authorized to convene at other military installa- 
tions within the area as deemed appropriate for the convenient disposition of the 
cases on that division’s docket. The military commander (Army, Navy, or Air 
Force) at any such headquarters or installation will provide the appeal division 
with the necessary administrative services and support. 

(c) Each appeal division will have jurisdiction to hear appeals from the deci- 
sions of the screening division within its assigned area of responsibility. 

10. Security clearance of nomineecs.—No person will be appointed as member 
or alternate, executive secretary, security adviser, or legal adviser or any board 
or division established under this program, until such person has been granted 
a top secret security clearance based on a background investigation. 


SECTION III.—STANDARD AND CRITERIA 


11. Standard for denial of clearance.—The standard for the denial of clear- 
ance shall be that, on all the information, the granting of such clearance is not 
clearly consistent with the interests of national security. 
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12. Criteria for application of standard in cases involving indiwiduals.—(a) 
The activities and associations listed below which may be the basis for denial 
of clearance are of varying degrees of seriousness. Therefore, the ultimate 
determination of whether clearance should be granted must be an overall com- 
monsense one, based on all available information. 

1. Commission of any act of sabotage, espionage, treason, or sedition, or 
attempts thereat or preparation therefor, or conspiring with, or aiding or 
abetting, another to commit or attempt to commit any act of sabotage, 
espionage, treason, or sedition. 

2. Establishing or continuing a sympathetic association with a saboteur, 
spy, traitor, seditionist, anarchist, or revolutionist, or with an espionage 
or other secret agent or representatives of a foreign nation, or any representa- 
tive of a foreign nation whose interests may be inimical to the interests of 
the United States, or with any person who advocates the use of foree or 
violence to overthrow the Government of the United States, or the alteration 
of the form of Government of the United States by unconstitutional means. 

3. Advocacy of use of force or violence to overthrow the Government of the 
United States, or of the alteration of the form of Government of the United 
States by unconstitutional means. 

4. Membership in, or affiliation or sympathetic association with, any for- 
eign or domestic organization, association, movement, group, or combination 
of persons which is totalitarian, Fascist, Communist, or subversive, or which 
has adopted, or shows, a policy of advocating or approving the commission 
of acts of force or violence to deny other persons their rights under the Con- 
stitution of the United States, or which seeks to alter the form of Govern- 
ment of the United States by unconstitutional means. 

5. Intentional, unauthorized disclosure to any person of security informa- 
tion, or of other information disclosure of which is prohibited by law. 

6. Performing or attempting to perform his duties, or otherwise acting, 
so as to serve the interests of another government in preference to the 
interests of the United States. 

7. Participation in the activities of an organization established as a front 
for an organization referred to in subparagraph (4) above, when his personal 
views were sympathetic to the subversive purposes of such organization. 

8. Participation in the activities of an organization with knowledge that 
it had been infiltrated by members of subversive groups under circumstances 
indicating that the individual was a part of or sympathetic to the infiltrating 
element or sympathetic to its purposes. 

9. Participation in the activities of an organization referred to in sub- 
paragraph (4) above, in a capacity where he should reasonably have had 
knowledge of the subversive aims or purposes of the organization. 

10. Sympathetic interest in totalitarian, Fascist, Communist, or similar 
subversive movements. 

11. Sympathetic association with a member or members of an organization 
referred to in subparagraph (4) above. (Ordinarily this will not include 
chance or occasional meetings, nor contacts limited to normal business or 
official relations. ) 

12. Currently maintaining a close continuing association with a person 
who has engaged in activities or associations of the type referred to in 
subparagraphs (1) through (10) above. A close continuing association may 
be deemed to exist if the individual lives at the same premises as, frequently 
visits, or frequently communicates with such person. 

13. Close continuing association of the type described in subparagraph 
(12) above, even though later separated by distance, if the circumstances 
indicate that renewal of the association is probable. 

14. Willful violation or disregard of security regulations. 

15. Any behavior, activities, or associations which tend to show that the 
individual is not reliable or trustworthy. 

16. Any deliberate misrepresentations, falsifications, or omission of mate- 
rial facts from a personal security questionnaire, personal history statement, 
or similar document. 

17. Any criminal, infamous, dishonest, immoral, or notoriously disgraceful 
conduct, habitual use of intoxicants to excess, drug addiction, or sexual 
perversion. 

18. Acts of a reckless, irresponsible or wanton nature, which indicate such 
poor judgment and instability as to suggest that the individual might dis- 
close security information to unauthorized persons or otherwise assist such 
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persons, whether deliberately or inadvertently, in activities inimical to the 
Security of the United States. 

19. An adjudication of insanity, or treatment for serious mental or neuro- 
logical disorder without satisfactory evidence of cure. 

20. Any facts which furnish reason to believe that the individual may be 
subjected to coersion, influence, or pressure which may cause him to act 
contrary to the best interests of the national security. 

(21) The presence of a spouse, parent, brother, sister, or offspring in 
a nation whose interests may be inimical to the interests of the United 
States, or in satellites or occupied areas of such a nation, under circum- 
stances permitting coercion or pressure to be brought on the individual 
through such relatives. 

(22) Refusal by the individual, upon the ground of constitutional privi- 
lege against self-incrimination, to testify before a congressional committee 
regarding charges of his alleged disloyalty or other misconduct. 

(0) Legitimate labor activities shall not be considered in determining whether 
clearance should be granted. 

13. Criteria for application of standard in cases involving contractors.—The 
granting of a clearance to a contractor would not be clearly consistent with the 
interests of national security if the clearance of an officer, director, owner, or 
key employee of the contractor who is required to be cleared in connection 
with a facility security clearance has been or would be denied under the stand- 
ard and criteria contained in paragraphs 11 and 12 above. 


SECTION IV.—PROCESSING OF CASES 





14. Initial action.—Activities of the military departments will not initially 
deny clearance to a contractor or contractor employee, except as prescribed in 
paragraph 15 below. Each military department, in accordance with procedures 
which it has prescribed, will forward expeditiously to the executive secretary of 
the appropriate industrial personnel security board all cases described in para- 
graph 6a (1), (2), and (3) together with the complete investigative file, a recom- 
mendation as to the action it considers appropriate in the case and reasons there- 
for, and all other available information and material relevant to a determina- 
tion in the case. On receipt of the file, the executive secretary, after insuring 
that the file has been properly prepared and transmitted, and that the case comes 
within the jurisdiction of the division, will refer the case to the security adviser 
for appropriate action and return to the executive secretary for further 
processing. 

15. Emergency action.—Officials designated by the military department con- 
cerned are authorized to revoke a clearance previously granted to a contractor 
employee when his continued access to classified security information pending 
action by the Screening Division would jeopardize seriously the security inter- 
ests of the United States. Such summary revocation will be restricted to ex- 
ceptional cases and the éntire file will be forwarded immediately to the executive 
secretary. In any case in which such official effects the immediate revocation 
of clearance, he will also include in the file his reasons for revoking the clear- 
ance, and other relevant information. 

16. Initial adjudication procedure (Screening Division action).—(a) The 
Screening Division will review each case referred to it in the light of the stand- 
ard and criteria set forth in section III and will determine whether or not the 
reported information warrants the granting of a clearance to the contractor or 
contractor employee. The Screening Division may request further investigation, 
specifying the particular points on which it feels the information is not 
adequate. 

(b) The Screening Division, either on its own motion or on the recommenda- 
tion of an official of the military department concerned, may at any time direct 
the emergency revocation of a clearance in each case in which it finds that the 
continued access to classified security information by the contractor or con- 
tractor employee concerned pending final decision in the case would jeopardize 
seriously the security of classified security information. 

(ce) If the Screening Division determines unanimously that a clearance should 
be granted, it will prepare its finding in the form set forth in paragraph 20d, sub- 
stituting the word “Screening” for “Appeal.” The executive secretary will notify 
the agency which forwarded the case to him of the decision and instruct it to 
grant the clearance. In the event such unanimity cannot be reached, action will 
be taken in accordance with subparagraph (d) below. 
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(d) If the screening division concludes on the basis of the entire file and in 
accordance with the standard and criteria set forth in section III that the case 
does not warrant a security finding favorable to the contractor or contractor 
employee, it will, in collaboration with the security adviser and the legal adviser, 
prepare a notice of proposed denial or revocation of clearance and a statement of 
reasons which will be as specific and detailed as, in the opinion of the screening 
division, security considerations permit, in order to provide the contractor or con- 
tractor employee with sufficient information to prepare a reply. The notice will 
also forward to the contractor or contractor employee a copy of this directive and 
will inform him of his right within 10 calendar days from the date of his receipt 
of the notice, to reply to the statement of reasons in writing under oath or affirma- 
tion, together with such statements, affidavits or other documentary evidence as 
he may desire to submit. 

(e) The screening division will have the executive secretary forward the 
notice and statement of reasons to the party (contractor or contractor employee), 
named in the notice by registered mail with a request for a return receipt signed 
“by addressee only.” 

17. Final action by the screening division.—Following delivery to the contractor 
or contractor employee of the notice of proposed denial or revocation of clear- 
ance and statement of reasons, the screening division will proceed as follows: 

(a) Whether or not the contractor or contractor employee replies within the 
time specified, it will consider the entire file, including information contained in 
the reply. 

(b) If the screening division determines unanimously that a clearance should 
be granted, it will prepare its finding in the form set forth in paragraph 20d, sub- 
stituting the word “Screening” for “Appeal.” In the event such unanimity can- 
not be reached, the clearance will be denied or revoked and the screening division 
will prepare its finding in the form set forth in paragraph 20d, substituting the 
word “Screening” for “Appeal.” The executive secretary will notify the agency 
which forwarded the case to him of the decision and instruct it to grant, deny, 
or revoke the clearance, whichever is appropriate. 

(c) In the ease of denial or revocation, the executive secretary will also notify 
the contractor, or contractor and employee in a case involving an employee, of the 
decision. The notice will be forwarded by registered mail with a request for a 
return receipt signed ‘by addressee only,” and will also include a statement advis- 
ing that the contractor or contractor employee, whichever is appropriate, has a 
right, within 30 calendar days after receipt of such notice, to appeal to the desig- 
nated Appeal Division (a) by reply in writing under oath or affirmation, together 
with such statements, affidavits, or other documentary evidence as he may desire 
to submit; and/or (b) by filing a written notice requesting an administrative 
hearing before the designated appeal division. At the hearing, the appellant may 
appear in person and/or represented by his counsel or representative. 

18. Action by the appeal division—(a) Upon receipt of the reply or notice 
referred to in the preceding subparagraph, the executive secretary will after insur- 
ing that the file has been properly prepared and transmitted, and that the case 
comes within the jurisdiction of the division, refer the case to the security adviser 
for appropriate action and return to the executive secretary for further proc- 
essing. 

(b) The appeal division will convene to consider each case referred to it, in 
which a hearing has not been requested, as promptly as possible; may request 
further investigation, specifying the particular points on which it feels its 
information is not adequate ; will review each case on the complete file, any brief, 
and any additional written evidence submitted by the contractor or contractor 
employee, and will make its determination on the basis of the standard and criteria 
in section III of this directive and in conformity with the instructions contained 
in paragraph 20 below. Thereafter, the procedures prescribed in paragraph 21 
as appropriate, will govern. 

(c) Whenever the contractor or contractor employee requests a hearing within 
the time specified, the appeal division will set a time and place for the hearing and 
will request the executive secretary to notify him thereof. The hearing will be 
held as soon as practicable allowing the contractor or contractor employee a 
reasonable time to prepare his case and obtain witnesses if desired. 

(d) Each individual case file referred to an appeal division will be studied, 
prior to the hearing, by each division manager who is to participate in the hearing 
and in the determination of the case. In this way, division members will be able 
to conduct the hearing in an intelligent manner by being informed in advance 
of the facts giving rise to the case, and thereby become aware of those areas which 
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will require exploration and explanation at the time of the hearing. However, it 
must be borne in mind constantly when studying the file prior to the hearing that 
the investigative reports, statements of reasons, and other information in the file 
may represent only one side of the case, and that the employee has not, as yet, 
introduced his entire defense. Accordingly, division members should not form 
any premature conclusions as to the eventual determination of the case. 

(e) The appeal division may, on its own motion, request the attendance of such 
witnesses as it deems appropriate. Invitations should state the time and place 
where the hearing will be held and that the Government cannot pay witness fees 
or reimbursement for travel or other expenses. 

(f) In the event the appellant fails to appear at the time and place set for the 
hearing, without satisfactory explanation, the appeal division will return 
the case to the executive secretary without action. 

19. Conduct of hearngs.—(a) Hearings are designed to accomplish two major 
purposes: (1) To permit the contractor or contractor employee to present evi- 
dence in his behalf and (2) to give the appeal division an opportunity to consider 
all available information and make searching inquiry to aid it in reaching a fair 
and impartial determination. Accordingly such hearings are not to be conducted 
with the formality of a court proceeding. Rather, the hearings will be conducted 
as administrative inquiries held for the purpose of affording the contractor or 
contractor employee an opportunity to be heard and to permit the appeal division 
to inquire fully into the matters related to the particular case. 

(b) The security adviser will be present at the hearing to furnish advice to the 
appeal division and to assist it in making certain that the record is complete. He 
may interrogate witnesses who appear before the division, but he is in no sense a 
prosecutor and will not conduct himself as such. In the discretion of the division, 
the security adviser and the legal adviser may attend executive sessions of the 
division, but they will not attend the executive session at which the division 
arrives at its final findings and determination. 

(c) Hearings will be conducted in an orderly manner and in a serious atmos- 
pere of dignity and decorum. They may be attended only by the members of the 
division participating in the hearing, the contractor or contractor employee and 
his counsel or representative, the legal adviser, other authorized Government 
personnel, and such witnesses as the Government or the contractor or contractor 
employee desires to introduce. The contractor or the contractor employee and 
his counsel or representative may be present throughout the hearing. 
a witness may be present only when he is actually testifying. 

(ad) The appeal division may consider any information, either oral or written, 
which, in the minds of reasonable men, is of probative value to determine the 
issue involved. Strict rules of evidence will not be followed, but reasonable 
bounds with respect to relevancy, materiality, and competency will be main- 
tained. Every reasonable effort will be made to obtain the best information 
available. Hearsay matter may be admitted without regard to technical rules of 
admissibility and accorded such weight as the circumstances warrant. 

(e) Hearings will be called to order by the chairman, who will make an 
opening statement substantially as follows: 

“The appeal division of the (Bastern-Central-Western) industrial person- 
nel security board established by order of the Secretaries of the Army, Navy, 
and Air Force is now ready to proceed with the hearing in the case of (name 
of contractor or contractor employee). This is not a court of law and strict 
rules of evidence and court procedure are not followed. This is an adminis- 
trative hearing held for the purpose of affording you an opportunity to be 
heard and to permit the division to inquire fully into the matters related to 
your case. You have the right to participate in this hearing and to be repre- 
sented by counsel or other representative and to present witnesses in your 
behalf. You can assist the division in arriving at a fair and just determina- 
tion in your case by giving full and frank answers to all questions the division 
may have and by confining your attention to matters related to your case. 
The transcript to be made of this hearing will not include all material in the 
file of the case in that it will not include reports of investigation conducted 
by the Federal Bureau of Investigation or other investigative agencies which 
are confidential. Neither will it contain information concerning the identity 
of confidential informants or information which will reveal the source of 
confidential evidence. The transcript will contain only the statement of 
reasons, your answer thereto, and the testimony actually taken at this 
hearing.” 
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(f) Following the opening statement, the chairman will read the statement of 
reasons and inform the contractor or contractor employee that if he so desires 
he may make any statement he wishes and introduce any witnesses in his behalf. 
Statement by the contractor or contractor employee and all testimony ef witnesses 
must be made under oath or affirmation administered in the following manner: 

“Do you (name of employee or witness) solemnly (Swear) (affirm) that 
the testimony you are about to give in the case now in hearing shall be the 
truth, the whole truth, and nothing but the truth, (so help you God) ?” 

(9g) Appeal divisions are directed to conduct proceedings in such manner as to 
protect from disclosure classified security information or information tending to 
compromise investigative sources or methods. The division should give the con- 
tractor or contractor employee the fullest possible opportunity, consistent with 
security considerations, to explain or refute derogatory information contained in 
the investigative reports, but it is imperative that proposed lines of questioning 
be considered carefully in the light of security principles. 

(h) Subsequent to the statement of the contractor or contractor employee and 
the introduction of such witnesses as he may desire, the hearing will proeeed as 
directed by the division. The division may recess the hearing at any time and 
meet in executive session. No transcript of an executive session will be made, as 
such session is not considered a part of the hearing. Before the division adjourns 
the hearing it should ask the contractor or contractor employee whether he 
desires additional time to secure and present evidence. He will present such 
additional evidence at such time as the division directs. Usually such evidence 
will be in affidavit or documentary form. 

(i) A verbatim transcript will be made of the hearing by qualified reporters 
and the transcript will be made a permanent part of the record. The contractor 
or contractor employee will be furnished a copy of the transcript, less exhibits, 
without cost if he, or his counsel or representative, requests it. The transcript 
will be reviewed by the division in collaboration with the security adviser prior 
to release to insure that it contains no classified security information. 

(j) If the contractor or contractor employee or his counsel or representative 
desires to submit corrections in the transcript to the division, he will note the 
corrections on a separate statement, designating the page and line. The state- 
ment of corrections must be filed within the time set by the division. The 
division will determine what corrections are allowable, will enter upon the 
transcript by marginal notation the corrections which are allowed, and will 
enter on the statement filed by the contractor or contractor employee the cor- 
rections which are rejected. This statement will be made a part of the original 
transcript so that it may be a permanent part of the record. The division 
in its discretion may call upon the contractor or contractor employee, his counsel 
or representative, for a discussion of the corrections prior to its determination 
thereon. Corrections will be allowed solely for the purpose of conforming the 
transcript to the actual testimony. 

20. Appeal division determination—(a) As promptly as possible after the 
hearing, and after full consideration of the complete file, including all evidence, 
arguments, briefs, testimony, and discussions in each case, the division will 
meet in executive session and reach its determination under the standard and 
criteria set forth in section III. 

(b) The determination will be reached by majority vote, will be recorded in 
writing, signed by the members, and will be made a permanent part of the 
record in each case. If a minority opinion is given, it will also be made a part 
of the permanent record. 

(c) The determination will include a finding with respect to each of the 
statements set forth in the statement of reasons. 

(d) The findings will also include any other statements pertinent to the 
determination of the case, and a statement in the following form: 


“The appeal division determines that, on all the available information, 
egy LR AL for access to 
classified security information is (is not) clearly consistent with the in- 
terests of national security.” 


(e) Decisions of the appeal division shall be final, subject only to reconsid- 
eration on its own motion or at the request of the appellant for good cause 
shown or at the request of the Secretary of any military department. 

21. Procedure after determination by the appeal division—The chairman of 
the appeal division will forward the complete file, including the transcript of 
the hearing and the determination, to the executive secretary. The executive 
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secretary will notify the contractor or contractor employee as appropriate, 
and the agency initially referring the case, of the final determination in the 
ease. The executive secretary will issue instructions for the granting, denying 
or revoking of clearance in accordance with the determination. 


SECTION V.—MISCELLANEOUS 


22. Pending cases.—All cases pending before the Army-Navy-Air Force Per- 
sonnel Security Board and the Industrial Employment Review Board shall be 
referred for action under this directive to the appropriate Industrial Personnel 
Security Board. 

23. Monetary restitution.—In cases where a final determination is favorable 
to a contractor employee (but not a contractor), the appeal division will instruct 
the executive secretary to recommend to the department whose agency originally 
referred the case that the contractor employee be reimbursed for any loss of 
earnings resulting directly from the denial or revocation of clearance during 
the interim in the amount not to exceed the difference between the amount he 
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would have earned at the rate he was receiving upon the date of the initial 
denial or revocation of clearance and the amount of his interim net earnings. 

24. Recision of existing directives.—The following. documents, issued or 
approved by the Secretaries of the Army, Navy, and Air Force were cancelled 
by Secretary of Defense memorandum, dated March 27, 1953, Subject: “Recision 
of Industrial Personnel and Facility Security Clearance Procedures: 


Charter of the Army-Navy-Air Force Personnel Security Board dated 
June 19, 1950. 


Procedures governing the Army-Navy-Air Force Personnel Security Board 
dated June 19, 1950. 

Charter of the Industrial Employment Review Board dated November 
7, 1949, as amended November 10, 1950. 

Procedures governing appeals to the Industrial Employment Review Board 
dated November 7, 1949, as amended November 10, 1950. 


25. Effective date.—This directive becomes effective immediately after it 
has been approved by the Secretaries of the Army, Navy, and Air Force. 
Approved : 
(S) Rosert J. STEVENS, 
Secretary of the Army. 
(S) G. S. THomas, 
Acting Secretary of the Navy. 
(S) H. S. Taxsorr, 


Secretary of the Air Force. 
Date: 4 May 1953. 


February 2, 1955 
No. 5220.6 
DEPARTMENT OF DEFENSE DIRECTIVE 
Subject: Industrial personnel security review regulation. 
Attached for information and guidance is the Industrial Personnel Security 
Review Regulation, recommended by the Secretaries of the Army, Navy, and Air 
Force, and approved by me on February 2, 1955. 
This regulation becomes effective 60 calendar days after approval. 


C. E. Witson, Secretary of Defense. 


INDUSTRIAL PERSONNEL SecurITY REVIEW REGULATION 


SECTION I.—GENERAL 


1. Purpose.—This regulation prescribes the uniform standard and criteria for 
determining the eligibility of contractors, contractor employees, and certain other 
individuals as set forth herein, to have access to classified defense information. 
It also establishes the administrative procedures governing the disposition of all 
cases in which a military department, or activity thereof, has made a recom- 
mendation or determination (a@) with respect to the denial, suspension or revoca- 
tion of a clearance of a contractor or contractor employee, and (b) with respect 


to the denial or withdrawal of authorization for access by certain other 
individuals. 
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2. Definitions._-For the purpose of this regulation : 

(a) The term “contractor” means an industrial, educational, commercial, or 
other entity which has executed a contract or a Department of Defense Security 
Agreement (DD Form 441) with a Department of Defense activity. 

(b) The term “contractor employee’ means any United States citizen or 
immigrant alien who is an official or employee of a contractor. 

(c) The term “clearance” means an administrative determination, in accord- 
ance with approved policy, that a contractor or contractor employee is eligible 
to have access to classified information of specified categories classified in accord- 
ance with Executive Order 10501 which is necessary for the accomplishment of 
the particular missions established by the military departments or activities 
thereof. A clearance is administrative determination that the granting of such 
approval is clearly consistent with the interests of the national security. In the 
ease of a contractor, a clearance is an approval for the contractor involved to 
have access to specified categories of classified information necessary in con- 
nection with the bidding, negotiation, award, performance, or termination of 
contracts with a military department or activities thereof which involves access 
to such information. In the case of a contractor employee, a clearance is an ap- 
proval for the employee to have access to specified categories of classified in- 
formation necessary for the performance of his work with a particular contractor 
on contracts with a military department or activity thereof which involve access 
to such information. 

3. Policy —(a) While the Department of Defense will assume, unless informa- 
tion to the contrary is received, that all contractors and contractor employees are 
loyal to the Government of the United States the responsibilities of the Military 
Establishment necessitate vigorous application of policies designed to minimize 
the security risk incident to the use of classified information by such contractors 
and contractor employees. Therefore, adequate measures will be taken to provide 
continuing assurance that no contractor or contractor employee will be granted 
a clearance if available information indicates that the granting of such clearance 
may not be clearly consistent with the interests of the national security. At 
the same time, every possible safeguard within the limitations of national se- 
eurity will be provided to insure that no contractor or contractor employee will 
be denied a clearance without an opportunity for a fair hearing. 

(b) The denial or revocation of a clearance in and of itself does not necessarily 
earry any implication that the individual is disloyal to the United States. Denial 
or revocation results from a determination that the granting of a clearance is 
not clearly consistent with the interests of the national security. Such a deter- 
mination would, of course, be made in the case of a disloyal individual. However, 
there are many other reasons, unrelated to loyalty, which may result in such a 
determination and thus require the denial or revocation of a clearance. Since a 
clearance relates only to access to classified defense information, the denial or 
revocation of a clearance to a contractor or contractor employee does not pre- 
clude his participation in unclassified work. 

4. Release of information.—Al personnel in the program will comply with ap- 
plicable directives pertaining to the safeguarding of classified information and 
the handling of investigative reports. No classified information, nor any in- 
formation which might compromise investigative sources or methods or the 
identity of confidential informants will be disclosed to any contractor or con- 
tractor employee, or to his lawyer or representatives, or to any other person 
not authorized to have access to such information. In addition, in a ease involv- 
ing a contractor employee the contractor concerned will be advised only of the 
final determination in the case to grant, deny, or revoke clearance, and of any 
decision to suspend a clearance granted previously pending final determination 
in the case. The contractor will not be given a copy of the statement of reasons 
issued to the contractor employee except at the written request of the contractor 
employee concerned. 

5. Program.—There is hereby established the industrial personnel security 
review program, consisting of the following elements: 

(a) The Office of Industrial Personnel Security Review. 

(b) The industrial personnel security screening board (hereinafter called the 
sereening board). 

(c) The industrial personnel security hearing boards (hereinafter called the 
hearing boards). 

(d@) The industrial personnel security review board (hereinafter called the 
review board). 
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6. Scope of program.—(a) The procedures established in this regulation will be 
applicable to all cases in which: 

(1) An activity of a military department has recommended that clearance 
of a contractor or contractor employee be denied or revoked ; 

(2) An activity of a military department has suspended a clearance of 
a contractor or contractor employee ; 

(3) An activity of a military department has denied or withdrawn author- 
ization for access to classified information to an individual, other than an 
immigrant alien or foreign national, who is not an official or employee of 
a contractor nor of the Government, but whose access as a recurrent visitor 
is considered necessary by a contractor and who fall within categories 
established by the District under this subparagraph ; or 

(4) Action is requested by the head of the military department concerned, 
or by the Secretary of Defense. 

(b) Once a clearance has been suspended, an authorization for access denied 
or withdrawn, or a statement of reasons issued, these procedures will be appli 
cable to individuals even if their employment has been terminated. 

(c) Except at the request of the Secretary of a military department concerned, 
or the Secretary of Defense, determinations will not be made under the program 
in Cases: 

(1) Involving access to research, development and production of crypto- 
graphic equipment ; 

(2) Originating outside the continental limits of the United States; 

(8) Involving denial, suspension or revocation of clearance of a con- 
tractor on grounds pertaining solely to the physical elements of security ; 

(4) Involving solely a determination under the provisions of section 10 
(j), act of July 2, 1926 (44 Stat. 787, 10 U. S. C. 310 (j)); and 

(5) Involving contractors which are under foreign ownership, control 
or influence. 


SECTION II.—ORGANIZATION 


7. Office of Industrial Personnel Security Review.—(a) The Office of Indus- 
trial Personnel Security Review will be headed by a civilian director appointed 
by the Secretary of Defense after consultation with the Secretaries of the mili- 
tary departments. The Director shall be responsible to the Secretary of Defense 
and the Secretaries of the Army, Navy, and Air Force for administering the 
industrial personnel security review program, including its constituent boards. 
He will be responsible for insuring that the screening, hearing, and review boards 
are provided with such advice, assistance and personnel, including legal and 
security advisers, as he considers necessary to enable the boards properly to 
carry out their functions under this program. He will have such professional, 
technical, and clerical staff as he may require to carry out his responsibilities 
as set out herein, and such other related responsibilities as may be prescribed. 
The Director is authorized to obtain information, assistance, and advice directly 
from any activity of the Department of Defense and, in accordance with estab- 
lished policies, from other agencies of the Government. The Director will bring 
to the attention of the Secretary of Defense and the Secretaries of the military 
departments any case or significant development which in his judgment warrants 
their attention. He shall prepare monthly reports on the caseloads of the boards 
and the status of cases pending before the boards. The Director may issue such 
supplemental instructions, not inconsistent with this regulation, as may be 
desirable for the administration and efficient operation of this program, including 
rules for the processing of cases, the conduct of screenings, hearings and reviews, 
and for guidance in the application of the standard and criteria set forth in 
section III. 

(b) The central index personnel and facility security clearance file (herein- 
after called the central index file) is transferred to the Office of Industrial 
Personnel Security Review. The Director shall maintain and operate the central 
index file in accordance with existing regulations. In addition, he shall maintain 
as a part of the central index file the complete files of the records of cases proc- 
essed by the Army-Navy-Air Force Personnel Security Board, the Industrial 
Employment Review Board, the eastern, central, and western industrial person- 
nel security boards and the boards established by this regulation. 

(c) The Director, in consultation with appropriate security offices, will develop 
such implementing procedures as are necessary to safeguard the security of 
classified information and investigative reports made available to any element 
of the program. 
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(d) The Office of Industrial Personnel Security Review will be located in the 
Pentagon and will be supported administratively by the Office of the Secretary 
of Defense. The military departments will make appropriate allocations of 
funds, military and civilian personnel and personnel spaces. 

(e) Communications will be addressed to the Director, Office of Industrial 
Personnel Security Review, The Pentagon, Washington 25, D. C. 

8. Industrial Personnel Security Screening Board.—a. The screening board 
will be located in the Office of Industrial Personnel Security Review and will be 
responsible for the performance of the duties and functions hereinafter pre- 
scribed. 

(b) The Secretary of each military department will appoint one or more 
members, military or civilian, to the screening board, as the caseload requires. 
Any three members so appointed, one from each military department, will con- 
stitute a quorum-panel so that more than one panel may be convened at the 
same time. The Director will designate one member to serve as chairman of the 
screening board. 

(c) The screening board will have jurisdiction over all cases which are re- 
ferred to it in accordance with this regulation. 

9. Industrial personnel security hearing boards.—(a) There are hereby estab- 
lished three hearing boards to be known as the New York, the Chicago and the 
San Francisco industrial personnel security hearing boards and to be located in 
such cities, respectively. Additional hearing boards may be established by the 
Director with the approval of the Secretaries of the Army, Navy, and Air Force. 
Panels of existing hearing boards, convened at other locations, will be utilized 
when necessary to insure prompt and convenient hearings. Each hearing board 
will be responsible for the performance of the duties and functions hereinafter 
prescribed. 

(b) The Secretary of each military department will appoint one or more mem- 
bers, military or civilian, to each hearing board, as the caseload requires. Ap- 
propriate local commanders designated by each Secretary will submit nomina- 
tions through the Director, who will review the qualifications of each nominee and 
make an appropriate recommendation to the Secretary concerned. In the letters 
submitting the nominations the designated commander will include a state- 
ment that in his personal opinion the nominees are persons of responsibility and 
ure of mature judgment and balance who can be counted upon to proceed in a fair 
and judicial manner. The Director will designate one civilian member to serve 
as chairman of each board. Any three members, one from each military depart- 
ment, and including at least one civilian, will constitute a quorum-panel so that 
more than one panel may be convened at the same time, if required. 

(c) Each hearing board will have jurisdiction to hear and determine all cases 
referred to it in accordance with this regulation. 

(d) The hearing boards will be supported administratively by the following 
military commanders: New York industrial personnel security hearing board, 
commanding general, First Army; Chicago industrial personnel security hearing 
board, commander, Air Material Command; San Francisco industrial personnel 
security hearing board, commandant, 12th Naval District. 

The respective hearing boards will be located as indicated above, but may con- 
vene at such locations or commands as the Director deems appropriate and con- 
venient. 

(e) Each of the above-named commanders will be responsible for the adminis- 
tration of the board located within his command and for the development of 
implementing procedures to safeguard classified information made available to 
the board. Each commander will appoint an executive secretary, a security ad- 
viser, and a legal adviser, and will make available such other personnel as may 
be required by the Director to assist in administering each hearing board. The 
executive secretary will be responsible for establishing and maintaining neces- 
Sary administrative services, including equipment, supplies, files and records; 
processing of correspondence ; reviewing the files for completeness ; docketing the 
cases; and setting an approved time and place for hearing. The security ad- 
viser and the legal adviser will furnish advice and assistance to the board. 

(f) As a verbatim transcript will be required of each hearing before a hearing 
board, it is the responsibility of each of the above-mentioned commanders to 
provide the necessary personnel and facilities for the prompt making of such 
transcripts. 

(g) Where a panel of a hearing board is convened at a location or command out- 
side the jurisdiction of the above-mentioned commanders, the military commander 
designated by the Director will provide office space, facilities, clerical personnel 
for each hearing and for the prompt making of a verbatim transcript thereof. 
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10. Industrial personnel security review board.—(a) The review board will 
be located in the Office of Industrial Personnel Security Review and will be re- 
sponsible for the performance of the duties and functions hereinafter prescribed. 

(b) The Secretary of each military department will appoint one or more mem- 
bers, military or civilian, to the review board as the caseload requires. The 
Director will designate one member to serve as chairman of the review board. 
Any three members so appointed, one from each military department, will con- 
stitute a quorum-panel so that more than one panel may be convened at the same 
time. One of the members of each quorum-panel must be a qualified lawyer and 
each quorum-panel will include at least one civilian. 

(c) The review board will have jurisdiction over all cases referred to it in 
accordance with this regulation. 

11. Security clearance of nominees.—No person will be appointed Director, 
member or alternate, executive secretary, security adviser, or legal adviser of 
any board established under this program, until such person has been granted 
a top secret security clearance based on a background investigation. 


SECTION III.—STANDARD AND CRITERIA 


12. Standard for denial of clearance.—Clearance shall be denied or revoked 
if it is determined, on the basis of all the available information, that access to 
classified information by the person concerned is not clearly consistent with the 
interests of the national security. 

13. Criteria for application of standard in cases involving individuals.—(a) 
The activities and associations listed below which may be the basis for denial 
or revocation of clearance are of varying degrees of seriousness. Therefore, the 
ultimate determination of whether clearance should be granted or continued must 
be an overall commonsense one, based on all available information. 

(1) Commission of any act of sabotage, espionage, treason, or sedition, 
or attempts thereat or preparation therefor, or conspiring with, or aiding or 
abetting, another to commit or attempt to commit any act of sabotage, es- 
pionage, treason, or sedition. 

(2) Establishing or continuing a sympathetic association with a saboteur, 
spy, traitor, seditionist, anarchist, or revolutionist, or with an espionage 
or other secret agent or representative of a foreign nation, or any representa- 
tive of a foreign nation whose interests may be inimical to the interests of 
the United States, or with any person who advocates the use of force or 
violence to overthrow the Government of the United States or the alteration 
of the form of government of the United States by unconstitutional means. 

(3) Advocacy of use of force or violence to overthrow the Government of 
the United States, or of the alteration of the form of government of the 
United States by unconstitutional means. 

(4) Membership in, or affiliation or sympathetic association with, any 
foreign or domestic organization, association, movement, group, or com- 
bination of persons which is totalitarian, Fascist, Communist, or subversive, 
or which has adopted, or shows, a policy of advocating or approving the com- 
mission of acts of force or violence to deny other persons their rights under 
the Constitution of the United States, or which seeks to alter the form of 
government of the United States by unconstitutional means. 

(5) Intentional, unauthorized disclosure to any person of classified in- 
formation, or of other information, disclosure of which is prohibited by law. 

(6) Performing or attempting to perform his duties, or otherwise acting, 
so as to serve the interests of another government in preference to the in- 
terests of the United States. 

(7) Participation in the activities of an organization established as a 
front for an organization referred to in subparagraph (4) above when his 
personal views were sympathetic to the subversive purposes of such organi- 
zation. 

(8) Participation in the activities of an organization with knowledge that 
it had been infiltrated by members of subversive groups under circumstances 
indicating that the individual was a part of, or sympathetic to, the infiltrating 
element or sympathetic to its purposes. 

(9) Participation in the activities of an organization referred to in sub- 
paragraph (4) above in a capacity where he should reasonably have had 
knowledge of the subversive aims or purposes of the organization. 

(10) Sympathetic interest in totalitarian, Fascist, Communist, or similar 
subversive movements. 
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(11) Sympathetic association with a member, or members, of an organiza- 
tion referred to in subparagraph (4) above. (Ordinarily, this will not in- 
clude chance or occasional meetings, nor contacts limited to normal business 
or official relations. ) 

(12) Currently maintaining a close continuing association with a per- 
son who has engaged in activities or associations of the type referred to in 
subparagraphs (1) through (10) above. A close continuing association may 
be deemed to exist if the individual lives at the same premises as, frequently 
visits, or frequently communicates with such person. 

(13) Close continuing association of the type described in subparagraph 
(12) above, even though later separated by distance, if the circumstances 
indicate that renewal of the association is probable. 

(14) Willful violation dr disregard of security regulations. 

(15) Any behavior, activties, or associations which tend to show that the 
individual is not reliable or trustworthy. 

(16) Any deliberate misrepresentations, falsifications, or omission of mate- 
rial facts from a personal security questionnaire, personal history state-- 
ment, or similar document. 

(17) Any criminal, infamous, dishonest, immoral, or notoriously dis- 
graceful conduct, habitual use of intoxicants to excess, drug addiction, or 
sexual perversion. 

(18) Acts of a reckless, irresponsible or wanton nature which indicate 
such poor judgment and instability as to suggest that the individual might 
disclose classified information to unauthorized persons, or otherwise assist 
such persons, whether deliberately or inadvertently, in activities inimical 
to the security of the United States. 

(19) Any illness, including any mental condition, of a nature which, in 
the opinion of competent medical authority, may cause significant defect in 
the judgment or reliability of the employee, with due regard to the transient 
or continuing effect of the illness and the medical findings in such case. 

(20) Any facts which furnish reason to believe that the individual may 
be subjected to coercion, influence, or pressure which may cause him to 
act contrary to the best interests of the national security. 

(21) The presence of a spouse, parent, brother, sister, or offspring in a 
nation whose interests may be inimical to the interests of the United States, 
or in satellites or occupied areas of such a nation, under circumstances per- 
mitting coercion or pressure to be brought on the individual through such 
relatives. 

(22) Refusal by the individual, upon the ground of consitutional privilege 
against self-incrimination, to testify before a congressional or legislative 
committee, or Federal or State court or other tribunal, regarding charges 
of his alleged disloyalty or other misconduct. 

(b) Legitimate labor activities shall not be considered in determining whether 
clearance should be granted or continued. 

14. Criteria for application of standard in cases involving contractors.—The 
granting or continuing of a facility clearance to a contractor is not clearly con- 
sistent with the interests of the national security if the clearance of an officer, 
director, owner, or key employee of the contractor, who is required to be cleared 
in connection with a facility security clearance has been, or would be, denied 
under the standard and criteria set forth in paragraphs 12 and 13 above. 


SECTION IV.—PROCESSING OF CASES 


15. Emergency action.—In accordance with existing directives, activities of 
military departments will not deny a clearance to a contractor or contractor 
employee, and ordinarily will not suspend a previously granted clearance. 
However, in exceptional cases officials authorized by the military department 
concerned may suspend a clearance previously granted to a contractor employee 
(but not a clearance granted to a facility) when, in the opinion of the authorized 
official, the contractor employee’s continued access to classified information, 
pending action by the screening board, would constitute an immediate threat 
to the security interests of the United States. 

16. Forwarding cases.—Activities of military departments will forward to the 
Director all cases prescribed in paragraph 6 (a) above, together with the 
complete file, including the recommendation in the case, the reasons therefor, 
and all other available information and material relevant to a determination 
in the case. On receipt of the file, the Director, after insuring that it has been 
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properly prepared and transmitted, will forward it to the screening board for 
appropriate action. 

17. Initial adjudication procedures (screening board action).—(a.) The 
screening board will review each case referred to it by the Director and will 
determine in accordance with the standard and criteria set forth in section 111 
whether the reported information warrants (1) the granting or continuing of a 
clearance or (2) further processing as set forth below. If an emergency sus- 
pension of clearance has already been affected pursuant to paragraph 15, the 
board will review such action to determine its propriety. 

(0b) With respect to any case pending before it, the screening board may re- 
quest the Director to: 

(1) Request further investigation, specifying the particular points on 
which the board feels its information is not adequate. 

(2) Issue to the person concerned such written interrogatories as the 
board may deem desirable. 

(3) Arrange for an interview with the person concerned. 

(c) The screening board may, with respect to any case pending before it, 
determine at any time that an existing clearance should be suspended. Upon 
any such determination, the Director will notify the person concerned, the 
contractor, the security office of the cognizant military department, and the 
agency which forwarded the case to him. 

(d) If the screening board determines that a clearance should be granted or 
continued in effect, it will prepare its finding in the form set forth in paragraph 
20 (e). The Director will notify the activity which forwarded the case to him 
of the determination and instruct it to effect the clearance. 

(e) If the screening board concludes on the basis of the information avail- 
able to it and in accordance with the standard and criteria set forth in section 
III that the case does not warrant a security finding favorable to the person 
concerned, it will prepare a statement of reasons. The statement of reasons will 
be as specific and in as great detail as, in the opinion of the board, security 
considerations permit, in order to provide the person concerned with sufficient 
information to enable him to prepare his defense. Whenever the board issues 
a statement of reasons, it will suspend any clearance previously granted to the 
person concerned. 

(f) The Director will forward to the person concerned, by registered mail with 
a request for a return receipt signed “by addressee only,” the statement of 
reasons and a copy of this regulation. He will also inform the person concerned 
of his clearance status pending final determination in his case and of his rights: 

(1) To answer the statement of reasons in writing under oath or affirma- 
tion and to submit such statements or affidavits by third parties or other 
documentary evidence as he may desire; and 

(2) To appear, at his request, before a hearing board in person and/or 
by counsel or representative of his own choosing and to present evidence in 
his behalf including testimony of witnesses. The Director will also inform 
him that his clearance will be denied or revoked finally without further action 
unless within 10 calendar days after he receives his notice, he either sub- 
mits the written material as described in subparagraph (1), requests a 
hearing, or requests the Director for additional time in which to answer. 

(g) If, within the time authorized, the person concerned: 

(1) Requests a hearing, the Director will forward the complete file to the 
executive secretary of the hearing board which the Director shall designate: 

(2) Submits written material pursuant to subparagraph f (1) above but 
does not request an opportunity to appear at a hearing, the Director will 
forward the complete file either to a hearing board for determination on 
the basis of the file or directly to the review board for action in accordance 
with paragraph 22. 

(3) Does not reply, the Director will instruct the activity which for- 
warded the case to him to deny or revoke finally the clearance, as appro- 
priate, and will also advise the person concerned. 

(h) All determinations by the screening board will be made in executive 
session and will be in writing with a statement setting forth the basis for its 
action. Favorable determination shall be by unanimous vote. No security ad- 
viser or legal adviser will be present when the board deliberates and reaches its 
determination. 

18. Action by hearing board.—(a) On receipt of the file, the executive secre- 
tary of the hearing board, after consulting with the chairman, will set a time and 
place for the hearing and inform the person concerned thereof. The hearing 
will be held as soon as practicable, allowing the person concerned a reasonable 
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time within which to prepare his case and obtain witnesses. ‘The executive secre- 
tary will also inform the person concerned that any further answer to the state- 
ment of reasons, or additional statements, affidavits or other documentary ma- 
terial he may care to file should be submitted directly to the executive secretary. 

(b) Each individual case file referred to a hearing board will be studied, 
prior to the hearing, by each board member who is to participate in the deter- 
mination of the case, so that the board will be able to conduct the hearing in an 
intelligent manner. Board members must bear in mind constantly when studying 
the file prior to the hearing that the investigative reports, statement of reasons, 
and other information in the file represent an incomplete presentation of the 
case, since the person concerned may not yet have presented his entire defense. 
Accordingly, board members should not form any premature conclusions as to 
the eventual determination of the case. 

(c) The board may, on its own motion, request the attendance of such wit- 
nesses as it deems appropriate. Invitations should state the time and place 
where the hearing will be held and that the Government cannot pay witness 
fees or reimbursement for ‘ravel or other expenses. Employees of activities 
of the Department of Defexse who are invited to appear as witnesses will be 
encouraged to attend and no charge to annual leave will be made for attending. 

(d) If a person who has requested an opportunity to appear fails to appear 
at the time and place set for the hearing or at any postponement thereof and 
has not requested the hearing board to determine his case on the basis of the 
file, including any written material he may have submitted, the executive secre- 
tary will return the complete file to the Director without further action by the 

_ hearing board. The Director will then take action under paragraph 17 (g) (3). 

19. Conduct of hearings.—(a) Hearings are designed to accomplish two ma- 
jor purposes: (1) to permit the person concerned to present evidence in his 
behalf and (2) to ascertain all the relevant facts in the case to aid in reaching 
a fair and impartial determination. Accordingly, such hearings are not to be 
conducted with the formality of a court proceeding, but rather as administrative 
inquiries held for the purpose of affording the person concerned an opportunity 
to be heard and to permit the board to inquire fully into the matters related 
to the particular case. 

*(b) Hearings will be conducted in an orderly manner and in an atmosphere 
of dignity and decorum. They may be attended only by the members of the board 
participating in the hearing, the person concerned and his lawyer or representa- 
tives, authorized personnel of activities of the Department of Defense, necessary 
clerical personnel, and such witnesses as the Government or the person concerned 
may desire. The person concerned and his lawyer or representatives have the 
right to be present throughout the hearing. Unless the board rules otherwise, 
a witness may be present only when he is testifying. 

(c) The security adviser will be present at the hearing to furnish advice and 
assistance to the board whenever required. As a matter of standard procedure, 
a legal adviser will also be present at the hearing to furnish legal advice to the 
board and to assist it in making certain that the record is complete. Both the 
security adviser and the legal adviser may interrogate witnesses who appear 
before the board (including the person concerned, if he chooses to testify). In 
the event the person concerned appears without a lawyer, the legal adviser will 
advise him of his rights and assist him with respect to procedure. No function 
performed by the legal adviser, however, will relieve the board of its responsi- 
bilities for insuring that the record is complete, that the person concerned is 
advised of his rights, and that all pertinent information, both favorable and 
unfavorable, is considered. In the discretion of the board, both the security 
adviser and the legal adviser may attend executive sessions of the board, but 
they will not be present when the board deliberates its findings and reaches its 
determination. 

(d) Strict rules of evidence need not be followed. The board may admit in 
evidence any material, either oral or written, which in the minds of reasonable 
men is of probative value in determining the issues involved, but reasonable 
bounds wth respect to relevancy, materiality, and competency of evidence will 
be maintained. Efforts shall be made to obtan the best evdence as to a par- 
ticular issue. Hearsay evidence may be admitted without regard to technical rules 
of admissibility and shall be accorded such weight as, in the opinion of the board, 
the circumstances warrant. 

(e) Hearings will be called to order by the chairman, who shall make an open- 
ing statement substantially as follows: 

a ate industrial personnel security hearing board 
appointed by the Secretaries of the Army, Navy, and Air Force is now ready 
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to proceed with the hearing in the case of (name of person concerned). This 
is not a court of law and strict rules of evidence and court procedure need 
not be followed. This is an administrative hearing held for the purpose of 
affording you an opportunity to be heard and to permit the board to inquire 
fully into the matters related to your case. You have the right to be repre- 
sented by a lawyer or other representative and to present witnesses and 
other evidence in your behalf. You can assist the board in arriving at a fair 
and just determination in your case by giving full and frank answers to all 
questions the board may have and by confining your attention to matters 
related to your case. The transcript to be made of this hearing will not 
include all material in the file of the case in that it will not include reports 
of investigation conducted by the Federal Bureau of Investigation or other 
investigative agencies which must be held in confidence. Neither will it 
contain information which might reveal the identity of confidential inform- 
ants or the source of confidential evidence. The transcript will contain only 
the statements made, testimony given, and exhibits received in open sessions 
of this hearing. A copy of this transcript, less exhibits, will be furnished 
you or your representative without cost if you request it.” 

(f) Following the opening statement, the chairman will read the statement of 
reasons and inform the person concerned that, if he desires, he or his lawyer or 
representative may then make a general opening statement. Each witness, before 
testifying, will be informed that section 1001 of title 18, United States Code, 
makes it a criminal offense, punishable by a maximum of 5 years imprisonment, 
$10,000 fine, or both, to make a false statement or representation to any depart- 
ment or agency of the United States as to any matter within the jurisdiction of 
any department or agency of the United States. 

(g) Normally Government witnesses, if any, will then be heard. 

(h) The person concerned will then present his case, including his own testi- 
mony (if he desires to testify), testimony of other witnesses, and written evidence. 

(4) The board will, when appropriate, amend the statement of reasons to con- 
form it with the information available. When such amendments are made, the 
board may grant the person concerned such additional time as it deems appro- 
priate to answer such amendments and to secure and present evidence concern- 
ing them. 

(j) The board may recess the hearing at any time on the request of the person 
concerned or upon its own motion. When it desires, the board may meet in execu- 
tive session, but no transcript of executive sessions will be made. 

(k) Before the board adjourns the hearing. the chairman will ask the person 
concerned whether he desires additional time to secure and present additional 
evidence or to submit a brief. If the person concerned does desire to present such 
additional material, the board shall determine the time within which it must be 
presented and the form in which it will be received. The chairman will also 
advise the person concerned that announcement of the determination in his case 
will be made by the Director, Office of Industrial Personnel Security Review. 

(1) A verbatim transcript (in quintuplicate) will be made of the hearing, and 
such transcript will become a permanent part of the file. The person concerned 
or his designated representative will be furnished without cost one copy of the 
transcript, less the exhibits, upon his request. The transcript will be reviewed 
by the board in consultation with the security adviser prior to release to insure 
that it contains no classified information. 

(m) If the person concerned or his lawyer or representative desires to submit 
corrections in the transcript to the board, he will note the corrections on a 
separate statement, designating the page and line. The statement of correc- 
tions must be filed within the time set by the board. The board will determine 
what corrections are allowable, will enter on the transcript by marginal nota- 
tion the corrections which are allowed, and will enter on the statement filed by 
the person concerned the corrections which are rejected. This statement will 
be made a permanent part of the record. The board in its discretion may call 
upon the person concerned, or his counsel or representative, for a discussion of 
the corrections prior to its determination thereon. Corrections will be allowed 
solely for the purpose of conforming the transcript to the actual testimony. 

20. Hearing board determination.—(a) As promptly as possible after the hear- 
ing, the board shall meet in executive session and after full consideration of 
the complete file, including all evidence, arguments, and briefs in the case, it 
will reach its determination in accordance with the standard and criteria set 
forth in section III. 
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(b) The board will take into consideration the fact that the person con- 
cerned may have been handicapped in his defense by the nondisclosure to him 
of classified information or by his lack of opportunity to identify or cross- 
examine persons constituting sources of information. Accordingly, it will 
weigh each item of derogatory information carefully in the light of its recency 
and relative seriousness, the amount and quality of supporting evidence, the 
attendant circumstances, whether the item was given under oath or affirmation, 
whether or not it is relevant to the statement of reasons, and whether or not 
the person concerned has had an opportunity to rebut it. 

(c) The determination, which shall be reached by majority vote, shall be 
signed by the members and made a permanent part of the record in the case. 

(d) The determination shall include a finding with respect to each of the 
allegations set forth in the statement of reasons. Each such finding shall be 
followed by a detailed discussion of the evidence which the board has relied upon 
in making such finding. 

(e) The determination shall also include a statement in the following form: 

“The board determines that on all the information available to it the 
granting of clearance to —__--- for access to classified information (is) 

(is not) clearly consistent with the interests of the national security.” 
This statement shall be followed by a discussion of why the aforementioned 
findings with respect to the allegations justify the determination. 

(f) If the decision is not unanimous, a signed minority opinion shall be filed, 
setting forth the reasons for the dissent in the manner prescribed in subpara- 
graphs (d) and (e) above. 

21. Procedure after determination by the hearing board.—(a) After the hear- 
ing board has considered a case and reached a determination, the executive 
secretary promptly will forward the complete file to the Director who will 
examine it for completeness and compliance with the procedures set forth in 
this regulation. If the Director is not satisfied with the state of the record 
in the case, he may return the case to the hearing board for further action. 
In any case in which the Director is satisfied with the record and in which the 
determination of the hearing board is unanimous, he may announce that deter- 
mination as the final determination of the case. He will notify the person con- 
cerned, the activity initially referring the case, and other interested agencies 
of this determination. The Director also will issue instructions for the grant- 
ing, continuing, denying or revoking of clearance in accordance with the deter- 
mination. If the determination of the hearing board is not unanimous, the 
Director shall forward the case to the review board. He also may forward 
to the review board cases which present novel issues or unusual circumstances. 

(b) The determination of the hearing board as announced by the Director 
pursuant to paragraph (a) above shall be final subject only to— 

(1) consideration by the review board at the request of the Director, 
the Secretary of Defense, or the Secretary of any military department; or 

(2) reconsideration by the hearing board at the request of the Director 
on the ground of newly discovered evidence or for other good cause shown. 

22. Action by the review board.—(a) The review board will review each case 
submitted to it on the written record and will make its determination in each 
case by majority vote in accordance with the standard and criteria set forth 
in section III. It may adopt, modify or reverse the findings or the determination 
of the hearing board. In the event the review board modifies the findings or 
reverses the determination of the hearing board the review board determina- 
tion shall be accompanied by a discussion of the evidence and the reasons relied 
upon for its action. If the decision is not unanimous a minority opinion shall 
be filed. 

(b) After the review board has reached its determination the Director will 
notify the person concerned the activity initially referring the case and other 
interested agencies of the final determination in the case. The Director will 
also issue instructions for the granting, continuing, denying, or revoking of 
clearance in accordance with the determination. 

(c) Determinations of the review board shall be final, subject only to— 

(1) Reconsideration on its own motion or at the request of the person 
concerned, addressed through the Director, on the ground of newly discovered 
evidence or for other good cause shown ; 

(2) Reconsideration by the review board at the request of the Secretary of 
Defense or the Secretary of any military department; or 

(3) Reversal by the Secretary of Defense, or reversal by joint agreement 
of the Secretaries of the three military departments at the request of one of 
such Secretaries. 
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SECTION V.—MISCELLANEOUS 

































































23. Pending cases.—(a) All cases pending before the Eastern, Central, or 
Western Industrial Personnel Security Board in which a statement of reasons has 
been issued before the effective date of this regulation will be processed to com- 
pletion in accordance with the provisions of the industrial personnel and facility 
security clearance program approved by the Secretaries of the Army, Navy, and 
Air Force on May 4, 1953, as amended. Promptly after each such case has been 
completed or closed, those boards will forward the file to the Director for inclu- 
sion in the central index file. 

(b) All other cases pending on the effective date of this regulation will be 
processed under this regulation. The Eastern, Central, and Western Industrial 
Personnel Security Boards will forward promptly to the Director files of all such 


: cases for processing. Those boards also will forward to the Director, for inclu- 
sion in the central index file, the files of all cases which have been completed or 
closed prior to the effective date of this regulation. 
> 24. Reconsideration of prior decisions.—(a) Decisions of the Industrial Em- 
| ployment Review Board and of the appeal divisions of the Eastern, Central, and 
’ Western Industrial Personnel Security Boards which denied or revoked a clear- 
l 4 ance may be reconsidered by the review board at the request of the person con- 
, cerned, addressed through the Director, on the grounds of newly discovered 
’ 4 evidence or for other good cause shown. 
(b) Decisions of the Army-Navy-Air Force Personnel Security Board and of 
the screening divisions of the Eastern, Central, and Western Industrial Personnel 
F Security Boards which denied or revoked a clearance may be reconsidered by the 
e screening board at the request of the person concerned, addressed through the 
1 Director, for good cause shown. 
a (c) In cases where a clearance has been previously granted and an activity of 
1 a military department receives additional derogatory information which was not 
. considered by a board at the time it decided the case and the commander of the 
e activity is of the opinion, after reviewing the complete file including the record 
a of any prior proceedings, that revocation of the prior clearance is warranted, he 
A ‘ will forward the case to the Director, through appropriate channels, for referral 
S to the screening board in accordance with paragraph 17. 
L- 25. Notices to counsel or other representatives.—Where the person concerned] 
- designates in writing to the Director or to the executive secretary of a hearing 
e board a lawyer or other individual to represent him in any proceeding under this 
d regulation, such representative will be furnished a copy of all communications 
3. which are sent to the person concerned. 
r 26. Monetary restitution.—In cases where a final determination is favorable 
to a contractor employee, the department whose activity originally forwarded 
ry the case to the Director will reimburse the contractor employee in an equitable 
r amount for any loss of* earnings during the interim resulting directly from a 
r suspension of clearance. Such amount shall not exceed the difference between 
a. the amount the contractor employee would have earned at the rate he was 
e receiving on the date of suspension and the amount of his interim net earnings. 
h No contractor employee shall be compensated for any increase in his loss of 
h earnings caused by his voluntary action in unduly delaying the processing of 
mn his case under this regulation. 
r 27. Changes in existing directives—This regulation supersedes the industrial 
a- personnel and facility security clearance program approved by the Secretaries 
-d of the Army, Navy, and Air Force on May 4, 1953, as amended, and the provi- 
ll sions of any other directives which are inconsistent with this regulation. 
| 28. Effective date.—This regulation becomes effective 60 calendar days after 
11 it is approved by the Secretary of Defense. 
er Recommended by: 
> Rosert T. STEVENS, 
0 Secretary of the Army. 
4 C. S. THomMas, 
- Secretary of the Navy. 
od H. E. Tatsort, 
Secretary of the Air Force. 
Approved by: 
of C. E. WILson, 
ab Secretary of Defense. 


Date: February 2,1955. 
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DEPARTMENT OF DEFENSE DIRECTIVE TRANSMITTAL 
No. 5220.6-Ch. 1. Date: July 11, 1955. Distribution: 5200. 


2 ah Pages 3 and 4 to enclosure 1 of DOD Directive 5220.6, February 
2, 1955. 

Instructions for Recipients: The following page changes to enclosure 1 of 
DOD Directive 5220.6: Industrial Personnel Security Review Regulation, dated 
February 2, 1955, have been duly authorized : 

Page changes: Remove: Pages 3 and 4, February 2, 1955. Insert: Page 3, 
February 2, 1955, and 4, February 2, 1955, revised July 11, 1955. 

Amendment of substance appearing on page 4 is indicated by marginal 
asterisks. 

MAuvrRIce W. Rocue, 
Administrative Secretary. 

(1) An activity of a military department has recommended that that 
clearance of a contractor or contractor employee be denied or revoked ; 

(2) An activity of a military department has suspended a clearance of a 
contractor or contractor employee: 

(3) An activity of a military department has denied or withdrawn author- 
ization for access to classified information to an individual, other than an 
immigrant alien or foreign national, who is not an official or employee of a 
contractor nor of the Government, but whose access as a recurrent visitor 
is considered necessary by a contractor and who falls within categories 
established by the Director under this subparagraph; or 

(4) Action is requested by the head of the military department concerned, 
or by the Secretary of Defense. 

(b) Once a clearance has been suspended, an authorization for access denied 
or withdrawn, or a statement of reasons issued, these procedures will be appli- 
eable to individuals even if their employment has been terminated. 

(c) Except at the request of the Secretary of a military department concerned, 
or the Secretary of Defense, determinations will not be made under the program 
in cases: 

(1) Involving access to research, development and production of crypto- 
graphic equipment; 

(2) Originating outside the continental limits of the United States; 

(3) Involving denial, suspension or revocation of clearance of a contractor 
on grounds pertaining solely to the physical elements of security: 

(4) Involving solely a determination under the provisions of section 10 (j), 
act of July 2, 1926 (44 Stat. 787,10 U. S. C. 310 (j)) ; and 

(5) Involving contractors which are under foreign ownership, control or 
influence. 

SECTION IT.—ORGANIZATION 


7. (a) Office of Industrial Personnel Security Revicir.—1. The Office of Indus- 
trial Personnel Security Review will be headed by a civilian Director appointed by 
the Secretary of Defense after consultation with the Secretaries of the military 
departments. The Director shall be responsible to the Secretary of Defense and 
the Secretaries of the Army, Navy, and Air Force for administering the Indus- 
trial Personnel Security Review Program, including its constituent boards. He 
will be responsible for ensuring that the screening, hearing, and review boards are 
provided with such advice, assistance, and personnel, including legal and 
security advisers, as he considers necessary to enable the boards properly to 
earry out their functions under this program. He will have such professional, 
technical, and clerical staff as he may require to carry out his responsibilities, as 
set out herein, and such other related responsibilities as mav be prescribed. The 
Director is authorized to obtain information, assistance, and advice directly from 
any activity of the Department of Defense, and, in accordance with established 
policies, from other agencies of the Government. The Director will bring to the 
attention of the Secretary of Defense and the Secretaries of the military depart- 
ments any case or significant development which, in his judgment, warrants their 
attention, He shall prepare monthly reports on the caseloads of the boards and 
the status of cases pending before the boards. The Director may issue such 
supplemental instructions, not inconsistent with this regulation, as may be desir- 
able for the administration and efficient operation of this program, including 
rules for the processing of cases, the conduct of screenings, hearings and reviews. 
and for guidance in the application of the standard and criteria’ set forth in 
section ITI. 
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2. The Director, in consultation with appropriate security offices, will develop 
such implementing procedures as are necessary to safeguard the security of clas- 
sified information and investigative reports made available to any element of 
the program. 

3. The Office of Industrial Personnel Security Review will be located in the 
Pentagon and will be supported administratively by the Office of the Secretary 
of Defense, The military departments will make appropriate allocations of 
funds, military and civilian personnel, and personnel spaces. 

4. Communications will be addressed to the Director, Office of Industrial 
Personnel Security Review, The Pentagon, Washington 25, D. C. 

(b) Department of the Army. The Department of the Army will have opera- 
tional control and supervision over the central index personnel and facility 
security clearance file (hereinafter called the central index file). The complete 
files of the records of cases processed by the Army-Navy-Air Force Personnel 
Security Board, the Industrial Employment Review Board, the Eastern, Central, 
and Western Industrial Personnel Security Boards, and the boards established 
by this regulation shall be maintained as a part of the central index file. 
Revised July 11, 1955. 


DECEMBER 8, 1955. 
Mr. JEROME D. FENTON, 
Director, Office of Industrial Personnel Security Review, 
Room 8D, 920 Pentagon, 
Department of Defense, 
Washington, D. C. 


Dear Mr. Fenton: In reviewing the transcript of the recent hearings of the 
Subcommittee on Constitutional Rights, I find that on November 23 you gave the 
subcommittee a set of references to statutes that constituted the statutory found- 
ation of the industrial employment security program. You did not, however, 
submit the texts of those references. 

I would appreciate it very much if you could send the subcommittee the text 
of each section to which you refer in your testimony. We would like to be able 
to include this material in the record. 

I have one other question to put to you. On November 22 a Mr. Schuetz, who 
had been eventually cleared under the industrial employment security program, 
testified that after his clearance, he was given back pay by some branch of 
the Army. 

In the December 10 issue of the Saturday Evening Post, there is an article 
concerning the experience of another man who was ultimately cleared through 
the industrial employment security program. In that article it is stated that 
the subject was offered partial compensation for back pay in the form of a check 
signed by an official of the Office of Naval Intelligence. I would appreciate 
it if you could tell me what legal theory supports such payments to industrial 
employees reinstated after suspension, and what moneys are used to meet these 
payments. Are the defense agencies actually reimbursing for loss of pay, or 
are they attempting to settle a claim for damages? 

Sincerely yours, 
ELEANOR BoNTECOU, 
Staff Consultant. 


DECEMBER 20, 1955. 
Mr. JEROME D. FENTON, 
Director, Office of Industrial Personnel Security Review, 
Room 38D, 920 Pentagon, 
Department of Defense, 
Washington, D. C. 

DEAR Mr. FENTON: AS we are anxious to send the record of our hearings to 
press aS soon as possible, I would appreciate it if you would submit the texts 
of your cited statutory references, as requested in Miss Bontecou’s letter of 
December 8, 1955. 

Your answer to her question regarding the moneys used to compensate rein- 
stated employees in the industrial security program would also be appreciated. 

Sincerely yours, 
THomAsS C, HENNINGS, Jr., 
Chairman, 
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OFFICE OF THE SECRETARY OF DEFENSE, 
Washington 25, D. C., December 30, 1955. 
Hon. THomMas C. HENNINGS, Jr., 
Chairman, Senate Subcommittee on Constitutional Rights, Senate Com- 
mittee on the Judiciary. 


DEAR SENATOR HENNINGS: Reference is made to your letter of December 20, 
‘1955, requesting further explanation of certain statutory references given 
during the course of my testimony and posing certain questions relating to mone- 
tary restriction under the industrial personnel security review regulation. 

At the outset, I would like to point out that these statutory citations relate 
‘to the entire industrial security program, including such matters as physical 
‘plant protection and the safeguarding of classified information. With respect 
‘to the portion of the program concerning security review of personnel who by 
‘reason of their duties require access to classified information, your attention 
‘is particularly invited to the following: 

1. National Security Act of 1947, as amended, section 202 (b): 

“The Secretary of Defense shall be the principal assistant to the President 
‘in all matters relating to the Department of Defense. Under the direction of 
‘the President, and subject to the provisions of this Act, he shall have direction, 
‘authority, and control over the Department of Defense.” 

+ 2. Title 5, United States Code, section 22: 

“The head of each department is authorized to prescribe regulations, not 
‘inconsistent with law, for the government of his department, the conduct of its 
‘officers and clerks, the distribution and performance of its business, and the 
‘custody, use, and preservation of the records, papers, and property appertain- 
ing to it.” 

+ 8. Section 7 (b) of Executive Order 10501, November 5, 1953: 

“Classified defense information shall not be disseminated outside the execu- 
‘tive branch except under conditions and through channels authorized by the 
head of the disseminating department or agency, even though the person or 
agency to which dissemination of such information is proposed to be made 
‘may have been solely or partly responsible for its production.” 

- Your attention is also invited to the case of Von Knorr v. Miles (60 Fed. Supp. 
962), in which the court, in upholding the validity of the predecessor industrial 
‘personnel security program stated the following: 

“It is not mere rhetoric to say that the Government’s interest in avoiding 

‘sabotage and espionage in wartime is one of its most vital concerns. National 
‘survival is quite literally at stake. Every schoolboy knows that the experience 
of this Nation during the last war and of continental countries during this 
‘war shows how easily a country’s military efforts may be hampered by the 
‘admission to war plants of persons who on their face appeared unobjectionable. 
‘Saboteurs do not parade with foreign credentials of professional competence. 
‘And arsenals are not guarded if watchmen exclude only those in whose satchels 
‘they have already found bombs. To avoid grave risks a prudent government 
‘may rationally favor a policy denying access to war plants not only by a person 
‘proved dangerous but also by any person in whom the Government lacks abso- 
‘lute confidence.” 
* With respect to the question of monetary restitution, the procedure followed 
‘is similar to that set forth in Public Law 733, 81st Congress, which provides 
for compensation to reinstated civil-service employees, and is based on the 
‘equitable principle of making an employee whole when the final determination 
‘is favorable to him. These payments are normally made out of the contingency 
‘funds of the secretaries of the military departments. 

If you need any further information on the subject please do not hestitate 
‘to call on me. 

: Sincerely yours, 


SipneEy S. RUBENSTEIN, 
Colonel, USAF. 
For JEROME D. FENTON, 
‘Director, Office of Personnel Security Policy. 


AFTERNOON SESSION 


Senator Hennines. The committee will please come to order. Mr. 
Hocker, will you please call your next witness ? 
Mr. Hocker. Will you please stand and be sworn, Dr. Vitarelli. 
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Senator Hennrncs. You do solemnly swear that the testimony you 
will give in these hearings will be the truth, the whole truth, and 
nothing but the truth, so help you God ¢ 

Dr. Vrrarewui. I do. 

Mr. Hocker. Mr. Chairman, I think I might state that the cases 
which we expect to present to the subcommittee today and Friday are 
cases arising under Executive Order 10450. 

They are cases arising in several of the departments of Govern- 
ment, involving Federal employees, Federal civilian employees—we 
are temporarily leaving the military department and moving over into 
some of the other departments. 

Senator Hennincs. Do you mind stating a little more explicitly 
what the order is, what that provides? 

Mr. Hocker. Yes, sir. You will recall that in Mr. Fenton’s testi- 
mony this morning he said there were three areas in which the se- 
curity program operated insofar as the Defense Department was con- 
cerned. One was in connection with military personnel. That in- 
volves soldiers, sailors, and airmen. One was in connection with ci- 
vilian employees of government contractors, and that included any 
kind of procurement and also research contracts with universities. 
And the third area was in connection with civilian employees of the 
Defense Department, civilian employees in civilian capacities. 

Of course, as Mr. Fenton suggested, this last program is the same 
in the military departments as it is in all other departments of the 
Government; it is controlled by the provisions of Public Law 733 
and by the provisions of Executive Order 10450. These apply alike 
to both the military and the other departments of government in the 
operation of the security program. 

We expect to hear Dr. Vitarelli’s case, which arises in the Interior 
Department and the case of Mr. Rudolph Gentsch, which arises in the 
Commerce Department. We will hear a case on Friday involving 
Mr. Hynning, which arises in the Treasury Department, and we ex- 
pect to hear the case of Mr. Franckenstein which arises in the State 
Department, also on Friday. 

These 4 cases involving 4 departments are taken as 1 example each 
of the operation of the program in 4 of the departments other than 
the military, which we have already adverted to in the previous cases. 
_ Mr. Chairman, as far as we know now, that will complete the 
illustrative cases which we intend to present to the subcommittee. 

Senator Henninoes. Thank you, Mr. Hocker. 

Mr. Hocker. Will you give us your name please, Dr. Vitarelli? 


TESTIMONY OF DR. WILLIAM V. VITARELLI, BUCKS COUNTY, PA. 


Dr. Virare.ur. William Vitarelli. 

Mr. Hocker. Where do you live? 

Dr. Viraretui. Erwinna, Pa.—Bucks Count y. 
Mr. Hocker. How old are you, Dr. Vitarelli? 
Dr. Virareuur. 45. 

Mr. Hocker. Are you married ? 

Dr. Vrrare.ut. Yes. 

Mr. Hocker. Children ? 

Dr. Virareuui. Yes. 


70836—56——-42 
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Mr. Hocker. How many ? 

Dr. Virareur. Four children. 

Mr. Hocker. Fourchildren? What ages? 

Dr. Vrraretu. Their ages are 314, 71/4, 10, and 15. 

Mr. Hocker. What is your education? Where were you educated 
and what degrees did you achieve ? 

Dr. Virarext. I was educated in the public schools of Yonkers. I 
then graduated from high school in Springfield, N. J. I went to 
Newark Teachers College, took graduate work at Columbia Univer- 
sity, and finally got a doctor’s degree at Columbia. 

Mr. Hocker. When did you graduate from the teachers college? 

Dr. VrrareLut. The Newark Teachers College ? 

Mr. Hocker. Yes. 

Dr. ViraReLt. 1933. 

Mr. Hocker. That was in the beginning of the depression ; was it ? 

Dr. Virare.ut. Yes. 

Mr. Hocker. When did you get your doctor’s degree at Columbia ? 

Dr. Virarevu. 1949, I think. 

Mr. Hocker. Between the years 1933 and 1949 what was your 
occupation ¢ 

Dr. Vrrare.ii. An educator in various capacities from teacher up 
to administrator. 

Mr. Hocker. In what type of schools did you teach ? 

Dr. VirareE.ui. Private and public. Some schools I taught in were 
public and some were private, mostly Columbia University and the 
university level. 

Mr. Hocker. During that period did you have occasion to go down 
to Georgia in an educating capacity ? 

Dr. Vrrareur. Yes. 

Mr. Hocker. What did you do? ; 

Dr. Vrraretut. I was called then professor of industrial arts. I 
was employed partially by the Rosenwald Fund in doing rehabilita- 
tion work in those communities of Carroll County and by the Uni- 
versity of Georgia to help in the education of rural teachers. 

Mr. Hocker. Did you tell us whether you worked in the white 
school districts or in the Negro schools? 

Dr. Viraretii. Completely white. 

Mr. Hocker. And in general what was the nature of your work 
down there? 

Dr. Vrraretut. My work generally was as a consultant to the di- 
rector of community education where it was necessary to have ex- 
perience in the fields of building, cleanliness, health and sanitation, 
a kind of education known as fundamental] education, not specifically 
geared to classroom activities, although that was a good portion of 
my responsibility, too, in the university. 

Mr. Hocker. Can you tell us generally what were the conditions 
of the schools that you worked with down there in Georgia at that 
time ? 

Dr. Vrraretit. Yes. The schools were one-room schools, some of 
which had leaking roofs and generally were in very poor physical 
weer, The teachers were not too well instructed in teaching, and the 
job that the Rosenwald fund was anxious to have done through us was 


to help in providing better teachers for rural schools. They were all 
white schools and all in Carroll County. 
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Mr. Hocker. Physically, I gather, the condition was rather poor 
in these schools? 

Dr. VirareLut. Yes. 

Mr. Hocker. Parts of your teaching involved trying to put the 
physical property of the school in better condition, was it? 

Dr. Virare.tui. That was part of my responsibility. Others were 
to revive the native crafts, arts and crafts and to teach arts and crafts 
to these teachers so they would inculcate a respect for their native arts. 

Mr. Hocker. Did you later on do something of the same sort of work 
in New Jersey ? 

Dr. VirarE.ur. No, not in New Jersey. 

Mr. Hocker. In Pennsylvania, was it? 

Dr. Viraretir. Pennsylvania. 

Mr. Hocker. Bucks County ? 

Dr. Viraretii. Pennsylvania. We never got our teeth into that 
kind of program although that was our desire. 

Mr. Hocker. What was the situation in Bucks County ? 

Dr. Virare.ui. I was at the time a research associate on the staff 
of Columbia University where they were trying to do experimentation 
in various parts of the country. In view of my interest and experi- 
ence in this field I was assigned to Bucks County as a center, one of 
the centers where they wanted to do a project similar to what I did 
in Georgia. 

Mr. Hocker. What did you mean by saying you never got your 
teeth into it / 

Dr. Viraretit. We made a report to Columbia University concern- 
ing the needs of this area. They thought it would cost too much 
money: my staff at Columbia thought it would be a rather expensive 
deal, and finally did not permit anything—I should not say did not 
permit—just did not provide the funds for that activity in Bucks 
County. 

Mr. Hocker. All right. When did you first become connected with 
the Department of Interior? 

Dr. Vrrare.ur. When I went to the islands, that was in 1950. 

Mr. Hocker. How did that arise? 

Dr. Virare.it. I happened to know a man who was in the Govern- 
ment service who knew of my capacity in this type of rural education 
and my interest in rehabilitation, and he told me at my home on 
numerous occasions that it would be a good idea, if I was interested 
in that work, to get into the rehabilitation work and fundamental 
work that the Governmert was doing under the U. N. in the trust 
territory. This gentleman was with the State Department and he rec- 
ommended me for a job, and in speaking to James A. Michener, a very 
close friend of mine who was familiar with the Pacific, he also sug- 
gested to me that it would be a fine thing for me to go to the islands 
and lend my hand to the job there. 

Mr. Hocker. This is James Michener, the author of Tales of the 
South Pacific, to whom you referred ? 

Dr. Vrraretxi. Yes; that is correct. 

Mr. Hocker. He happens to be a friend of yours, did you say? 

Dr. Vrrare.ir. Yes; a lifelong friend. 

Mr. Hocker. Did you apply with or for such a position with the 
Department of Interior? 
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Dr. Vrraretir. Yes. I had never worked for the Government be- 
fore. I filled out a form 57 and received a dispatch from the com- 
mander—the islands were then under the Navy—I received the dis- 
patch from Commander Vandam asking me to come to Washington 
for an interview, which I did. 

Mr. Hocker. As a result of your visit to Washington, were you 
employed ¢ 

Dr. Vrrare.ii. Yes; I met with the people from the Interior and 
they were impressed with my background and capacity and I think 
2 months after that I was on my way. 

Mr. Hocker. What island were you sent to? 

Dr. Virare.it. I was sent to the Western Caroline Islands; that was 
the district I was to work; the home base was on Palau, near Peleliu, 
where there was considerable fighting during the war. 

Mr. Hocker. Your home base was Palau ? 

Dr. VirareE.ui. Yes. 

Mr. Hocker. Your duties extended into others in the Caroline 
group than Palau? 

Dr. VirareLul. Yes, it was under the Navy at the time. 

Mr. Hocker. You went there when, in 1950? 

Dr. VrrareEtui. November 1, the plane left San Francisco. 

Mr. Hocker. What type of work did you do there for the Govern- 
ment while you were on Palau? Before I get to that, did you take 
your family with you? 

Dr. Vrrare.u1. Not immediately. Three months later they 
followed. 

Mr. Hockxsr. Isee. What type of work did you do there on Palau? 

Dr. Virare.ui. I was engaged in what is known as fundamental 
education, as I mentioned, which was the building actually of a school 
system, the establishing of schools, the writing of curriculum. I was 
responsible for the policy of education under the governor or district 
administrator of the islands. It involved meeting with parents and 
doing adult education, health and sanitation. I worked very closely 
with the hospital and the health officers. 

Mr. Hocker. Was it necessary for you to learn the native tongue of 
the islands? 

Dr. Vrrareuui. It was not specifically mentioned in my requirements 
but I thought it was necessary and I did. 

Mr. Hocker. What language is spoken on Palau? 

Dr. Virarevut. Palauan language. 

Mr. Hocker. Can you enlighten us a little bit? 

Dr. Vrrarex.t. It is one of the Nicronesian languages. 

Mr. Hocker. Have you any knowledge as to how the Department 
liked your work, Dr. Vitarelli? 

Dr. Vrrareii. Yes. I received good and outstanding ratings every 
6 months, as it is the practice in Government service to receive general 
notification of fitness reports. In the Navy they are just ratings every 
6 months, civil-service ratings. 

Mr. Hocker. The ratings in each case were either good or out- 
standing. 

Dr. Vrraretur. Good and outstanding. 

Mr. Hocker. How long did you stay there in Palau? 

Dr. Vrraretit. From November 1, 1949, or was it 1950, 1950 to the 
time of my suspension, April 2, 1954. 
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Mr. Hocker. There were some occasions on which you were asked 
by the Department to interview a person who was being considered for 
the position of Governor of the island of Palau. 

Dr. ViraRELuI. Yes, indeed. 

Mr. Hocker. Was that in the interval before your suspension ? 

Dr. VirarE.ui. Yes, that was on the time of my first 2 years, after 
the first 2 years I went on leave. While I was on leave I was asked 
by the Deputy High Commissioner to interview the prospective new 
Governor and send him word what I thought of this gentleman. 

Mr. Hocxrr. Where is the office, or where was the office at that 
time, of the High Commissioner ? 

Dr. Vrrare.tii. Honolulu, T. H. 

Mr. Hocker. Where was the candidate for Governor you were to 
interview ¢ 

Dr. Viraretut. I was visiting some friends in Portland, and the 
Government gave transportation to the gentleman to Portland from 
San Francisco, so he flew up to Portland to meet me where I inter- 
viewed him for 2 days. 

Mr. Hocker. You were given this responsible assignment by the 
High Commissioner ? 

Dr. Viraretu1. Deputy High Commissioner. 

Mr. Hocker. Did you interview this gentleman ? 

Dr. Vrraretxt. I did. 

Mr. Hocker. Did you make your recommendation ? 

Dr. Vrrarett. I did. 

Mr. Hocker. With respect to him ? 

Dr. Vrrareut. Yes. 

Mr. Hocker. Was your recommendation accepted ? 

Dr. Virareut. Yes. 

Mr. Hocker. And he became Governor ? 

Dr. Virareut. Yes. 

Mr. Hocker. Then you went back to Palau? 

Dr. Vrraretut. Yes. 

Mr. Hocker. How long were you off on leave? 

Dr. Vrraretit. About 214 months. 

Mr. Hocker. Was that the only leave you had from the island ? 

Dr. Vrraretut. That is right. 

Mr. Hocker. And you continued with your work on the island 
when you came back until your suspension; is that correct? 

Dr. Vrraretut. That is correct. 

Mr. Hocker. What can you tell us of the facts leading up to your 
suspension, sir ? 

Dr. Vrraretir. About February 1 or 2 I recived a confidential letter 
from my immediate—— 

Mr. Hocker. This is 1954? 

Dr. Vrraretit. Yes; immediate superior, saying he had seen five 
names in the office, the names were being considered as security risks 
and mine was among them. That was the first news I received. So 
I asked him to amplify that, and he sent back a letter, because I asked 
whether I would get a hearing, and he said he did not think I was 
entitled to a hearing, because being on a special contract, indeterminate 
contract of some kind—I was not fully civil-service then. So that 
was the first inkling I got of this. 
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Mr. Hocker. But you had been employed in this position for 314 
years # 

Dr. Vrrareit. Yes. 

Mr. Hocker. Roughly. 

Dr. Vrrarenut. And he sent me the letter and then later sent another 
letter saying that he thought I would get a hearing. At that time I 
did not know what it was all about. So I sent a letter to the Depart- 
ment of Interior immediately asking for more explanation. 

Mr. Hocker. Before you go farther with that, let me ask you this. 
Who were you having contact with in this work besides the Governor 
of the island? 

Dr. Vrrare.xt. I had direct contact with most of the heads of depart- 
ments which included the hospital, the doctor in charge of the hospital, 
the entomologist, the public-works people; the education department 
was a key department because I had to work directly with all these 
other departments to do this kind of fundamental education. 

It. was not a classroom situation. 

Mr. Hocker. Were there any military installations on Palau? 

Dr. Vrrareiit. There was just a plane ramp, a place for the weekly 
plane to come in. 

Mr. Hocker. Did you have any contact with any military-classified 
information ? 

Dr. Vrrareut. No. 

Mr. Hocker. As far as you know was there any on the island ? 

Dr. Vrraretii. No; it was a civil administration under the Navy 
and then a few months later turned over to the Department of Interior. 

Mr. Hocker. Were there any military installations or anything of 
a security nature on any of the Caroline Islands? 

Dr. Vrrare.ir. Not that I know of. 

Mr. Hocker. And certainly you personally had no contact with 
any classified material ? 

Dr. Vrraretut. No. 

Mr. Hocker. You said in January you got this information that 
you were 1 of 5 that were being examined as security risks and you 
told about the conversation in which—who was the man you spoke to? 

Dr. Vrrarevi. Mr. Strand from the Department of Interior. I 
wrote letters. I didn’t speak to him. 

Mr. Hocker. I beg your pardon. He wrote you back that he did 
not think you were entitled to a hearing? 

Dr. Vrrare.ir. My immediate superior in Hawaii wrote back that 
I would not get a hearing and then reversed it and said I would. 
When I wrote a letter to Strand, asking definitely whether I would, 
he wrote back that my case was being reviewed, and I definitely would 
get a hearing. This was all prior to receiving any document. This 
was all because I had heard of these five names that my boss told me 
about. 

Mr. Hocker. Isee. Nocharges had been made against you ? 

Dr. Vrrare.ii. Not yet. 

Mr. Hocker. You did not know the nature of the accusation I 
take it. 

Dr. Vrrarexui. No. 

Mr. Hocker. When was it that you first had some official notice ? 

Dr. Vrrareixi. That did not happen until April 8. This activity 
which we were just discussing all occurred from March 9 to March 18. 
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Prior to receiving any charges directly I received through a fr iend a 
letter from Strand stating categorically that I was not a security risk. 
He wrote that to a friend, and I was informed by a copy. 

Mr. Hocker. Who was Strand ¢ 

Dr. Vrrare.ui. He was Director of Island Territories in the Depart- 
ment of Interior. 

Mr. Hocker. What did the Director say in his letter ? 

Dr. Virare.ut. I have his letter here. He says to this friend of mine 
who inquired about me, “Thank you for letter of February —” 

Mr. Hocker. This is a carbon copy that Mr. Strand sent to oyou! 

Dr. Virarevut. Yes. I got the copy and the original went to my 
friend who was a businessman on the island. 

Dr. VITARELLI (reading) : 

Thank you for your letter of February 10 concerning Dr. William Vitarelli. 
I have taken the liberty of having a copy placed in Dr. Vitarelli’s file. I believe 
you will be happy to learn that Dr. Vitarelli has not been charged as a security 
risk and he has been so informed. 

Mr. Hocker. What was the date of that letter ? 

Dr. VirarE.ui. This letter is dated by the Department of Interior 
March 9. 

Mr. Hocker. Of 1954? 

Dr. Vrrarewui. Yes. 

Mr. Hocker. I guess that reassured you / 

Dr. Viraretut. Yes. We thought it was all a mistake and I settled 
down to my work ; we had a party and we thought everything was over. 

Mr. Hocker. When did you find out otherwise ? 

Dr. Viraretiur. On March 18, the High Commissioner himself 
arrived on the island. 

Mr. Hocker. This is just 9 days later ? 

Dr. VrrareELuti. Yes. 

Mr. Hocker. All right. 

Dr. Vrrareiui. He arrived on the island and I was told then by a 
letter from my boss that he was coming down to suspend me. This 
was long ago. My boss said when you are suspended the High 
Commissioner will come down to do it. 

I expected the High Commissioner to tell me at that time but he 
stayed on the island 3 days and didn’t say a word. I went on errands 
with him and worked closely with him and finally before getting on 
the plane he told me “I guess you know, Vit, that you are bei ing sus- 
pended,” and I said, “What for?” And the governor of the islands 
was in the meeting. He, I and the governor alone. He mentioned 
pacifism as a reason at that time. That is all he did. He got on the 
plane and left. I said, “What shall I do now?” He said, “Do any- 
thing you want.” 

At that point I showed him the letter from Strand which said I was 
not a security risk. When he saw the letter from Strand he said, “Do 
anything you want.” 

Mr. Hocker. What did you understand he meant by that? 

Dr. Virareitt. I did not know. I asked the governor what I should 
do. He said, “Carry on until we hear further. 3 

Senator Henntnos. What was the name of the High Commissioner? 

Dr. Virarevur. Frank E. Midkiff. 


Senator Hennrnes. What was the name of the governor? 
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Dr. Vrraretui. The governor at the time was Mr. Burnett. 

Senator Hennrneos. His name or initials? 

Dr. Virare.ut. Excuse me, the governor-elect was Mr. Burnett. 
The governor at the time.of my dismissal was Mr. Heron. I presume 
that is the name you wanted. Senator Hennings, Don Heron was the 
governor at the time of my dismissal. He was in the presence of the 
High Commissioner when this went on. 

Mr. Hocker. I am not quite clear as to who Mr. Strand is. Tell 
me again. 

Dr. Vrraretit. Mr. Strand at the time was in Washington as Di- 
rector of Territories. 

Mr. Hocker. You mean he was superior to Mr. Midkiff? 

Dr. Virare.ui. Yes. 

Mr. Hocker. Then Mr. Midkiff’s superior had told you on the 9th 
that you were not a security risk ? 

Dr. Virareui. Yes. 

Mr. Hocker. And Mr. Midkiff came down on the 18th and told you 
that you were suspended as a security risk? 

Dr. Vrrare.ui. Correct. 

Mr. Hocker. And he told you at that time that the reason you were 
suspended was because you were a pacifist / 

Dr. Virarevut. That came out and he gave the same information 
to the Times, the Guam newspaper, the Times on Guam of which I 
have a copy in which he said that one known pacifist was being sus- 
pended. That was prior to his coming down and telling me that. It 
was announced to the AP at that time. 

Mr. Hocker. You registered during the war as a conscientious 
objector ? 

Dr. Vrraretxt. I did. 

Mr. Hocker. You and your family had been associated with the 
Quaker Church. 

Dr. Vrraretxt. That is correct. 

Mr. Hocker. What happened after Mr. Midkiff’s visit to Palau? 

Dr. Virareiut. Again I sent a dispatch to Strand to get some clari- 
fication on this. I didn’t hear anything for quite a while. Then on 
April 3, a dispatch from “Hicom” came suspending me as of April 2 
without pay. 

Mr. Hocker. “Hicom” is Midkiff again? 

Dr. Vrrareiii. Yes. That is the High Commissioner’s office. 

Mr. Hocker. Suspending you without pay ? 

Dr. Virare.ut. Yes, as of April 2, so I immediately dispatched for 
travel authority so I could get back to Washington to find out for my- 
self what it was all about. 

On April 5 I received a dispatch from Hicom, the High Commis- 
sioner’s office, saying, and I have the dispatch here— 


Vitarelli not entitled travel at Government expense unless resigning. 


Mr. Hocker. What is the cost of going from Palau to Washington 
by commercial means? 

Dr. Viraretut. I don’t know exactly. It is close to a thousand 
dollars or more. The biggest cost is from the island to Guam and 
from Guam to Hawaii. That is infrequent and difficult. 

Mr. Hocker. When did you get the letter of charges that was dated 
March 30? 
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Dr. Virarevui. The letter of charges came on April 8. 

Mr. Hocker. And that letter of charges read— 
You are hereby advised of your right and opportunity to submit any statements, 
answers, or affidavits to the Secretary of the Interior within 30 days after 
receipt of this notice to show why you should be reinstated or restored to duty— 
did it not, among other things? 

Dr. Vrrarecui. Yes. 

Mr. Hocker. That means you had to get to Washington within that 
30 days if you wanted to contest this action ¢ 

Dr. VrrarELui. That is what I understood and that is what I was ad- 
vised to do by my immediate boss. 

Mr. Hocker: Yet you were notified by dispatch that you were not 
to have travel expenses, although suspended, to defray the thousand 
dollars travel cost of coming back to Washington unless you resigned, 
is that it? 

Dr. Vrrare.ir. Correct. 

Mr. Hocker. If you resigned the whole issue would become moot, 
wouldn’t it? 

Dr. Virareui. That is what I was advised. At the time I was ad- 
vised by the High Commissioner when he came down that if I re- 
signed everything would be forgotten. It would be a simple matter. 

‘Senator HenniNes. Your case would be closed ? 

Dr. VirareE.ut. Yes. 

Mr. Hocker. Did you have a thousand dollars to get back to 
Washington with ? 

Dr. Virareuu. No. 

Mr. Hocker. Did you get back to Washington ? 

Dr. Viraretut. Yes; I finally got back. 

Mr. Hocker. How did you do it? 

Dr. Virarevii. At first the people of the island, knowing me well 
for the 214 years and more and living close together, had great con- 
fidence in me and put some money together. In the meantime I 
didn’t want to use their money if I could avoid it so I dispatched again 
to Washington urging that I get travel authority and explaining the 
whole situation. In the meantime the Friends Service Committee 
interceded for me, and finally I received a secretarial order direct from 
the Office of the Secretary of the Department of the Interior granting 
travel authority. 

Mr. Hocker. When did you get that? 

Dr. Vrraretut. I got that—I ‘don’t have it down here—it was a few 
days before I was supposed to leave. I had to leave, my 20 or 30 
days were running out, and I had only about 5 days in Washington, 
if I got back then, I figured. 

Mr. Hocker. What about your family, Dr. Vitarelli? You said 
you had three children at that time? 

Dr. Virareiii. Four. 

Mr. Hocker. That is right. This was only last year. You had 
four children and your wife. Of course, that involved a good deal 
more than just a thousand dollars expense. 

Dr. Vrrare.it. Indeed, yes. 

Mr. Hocker. Was there any travel allowance for bringing your 
family back ? ; 
Dr. Vrrareiut. Eventually—not at that time. 
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Mr. Hocker. That is what I mean. 

What did you do? Leave your family there? 

Dr. Vrrareuut. I did, I had to do that. I went on alone and was 
separated 9 months during the problem of getting hearings. _ 

Mr. Hocker. What did you do when you got back to Washington, 
see about having a hearing ? 

Dr. Vrrare.ui. The first thing I had to do was to get some money. 
So I got a job in Alexandria sweeping floors and eventually doing 
a little poster work and various odd ch with design in Alexandria. 

Mr. Hocker. What did you do about the 30-day limitation on a 
hearing? 

Dr. Vrraretii. I immediately went to Strand’s office and through 
some friends of mine I got some information about how to get counsel 
and I went to a lawyer, my present lawyer. He told me what to do. 
He advised me to submit a letter requesting extension of 30 days, 
which was granted. 

Mr. Hocker. Who was the lawyer? 

Dr. Vrraretut. Mr. Allen Olmstead IT. 

Mr. Hocker. Of Philadelphia? 

Dr. Virare.ut. Yes. 

Mr. Hocker. That is Mr. Olmstead who is sitting behind you? 

Dr. Vrraretxit. Correct. 

Mr. Hocker. How long was it from the time you got back here to 
the time that a hearing took place ? 

Dr. Vrrarewit. I can’t remember the exact lapse of time during 
those days. It was about 2 months. 

Mr. Hocker. During that time how did you support your family 
out in Palau? 

Dr. Vrraretxt. I sent them as much money as I could from what 
T earned, and lived as frugally as possible. I had a very small 
flat in Alexandria. 

Mr. Hocker. This was during the period that you were sweeping 
floors ? 

Dr. Vrrare.ui. Right. And gradually got better jobs 

Mr. Hocker. I think, Mr. Chairman, it might be appropriate to 
let Mr. Olmstead take the story up at this point, if you please. 

Senator Hennrnos. Very well, will you come forward please? You 
do solemnly swear that the testimony you are about to give in these 
hearings will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Mr. Oumsteap. I do. 

Senator Henninas. Be seated, sir. 

Mr. Hocker. Will you state your name, Mr. Olmstead ? 


TESTIMONY OF ALLEN S. OLMSTEAD II, PHILADELPHIA, PA. 


Mr. Ot_msteAp. Allen S. Olmstead IT. 

Mr. Hocker. You are a practicing lawyer in Philadelphia ? 
Mr. Outmsteap. Yes, sir; also in Media, Pa. 

Mr. Hocker. Is Media your home? 

Mr. Otmsreap. My home is near Media. 

Mr. Hocker. What is the name of your firm? 

Mr. OtmsteapD. Saul, Ewing, Remick & Saul. 
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Mr. Hocker. What type of practice does that firm have, Mr. 
Olmstead ¢ 

Mr. OutmsteaD. General practice. It is one of the larger firms in 
Philadelphia. 

Mr. Hocker. You have a corporate practice? 

Mr. Outmsteap. Yes, sir. 

Mr. Hocker. Business law, probates, estates, some trial work, I 
suppose ¢ 

Mr. Outmsteap. Yes, sir. 

Mr. Hocker. What we call a general practice ? 

Mr. Otmsreap. Yes, sir. 

Mr. Hocker. Like my firm. Had you ever happened to handle any 
of these loyalty cases, security cases before 

Mr. OutmsTeap No, sir. 

Mr. Hocker. This was your first experience, was it? 

Mr. Outmsteap. Yes, sir. 

Mr. Hocker. I think the committee would be interested to know 
your reaction to this new procedure which I understand you had not 
encountered before. Dr. Vitarelli employed you did he, to repre- 
sent you in connection with this case? 

Mr. OtmstTeaD. He employed our firm. His brother-in-law was a 
friend of one of my partners. 

Mr. Hocker. You handled the matter for the firm ? 

Mr. Oumsteap. Yes, sir. 

Mr. Hocker. And Dr Vitarelli said that the first thing you did was 
to get a continuation of 30 days so you could find out what was to be 
done? 

Mr. Otmsteap. Yes, sir. 

Mr. Hocker. The charges brought against him according to the 
letter of March 30 are as follows—— 

Mr. OtmstTeaD. I found great difficulty because of the ambiguity in 
them and the indefiniteness. They started out for example: 
during 1941 to 1945 but not limited to that, you were either a member of, affiliated 
with, or in sympathetic association with, the Communist Party and members of 
the Communist Party, including but not limited to the following * * * 

Then during 1941-45 but not limited thereto you were in sympathetic associa- 
tion with persons who were members of, affiliated with, or in sympathetic 
association with the Communist Party including but not limited to—— 


Three named persons. I found great difficulty in knowing how to 
meet that so I told him to take advantage of the procedure permitted 
of getting affidavits to the effect that he was not a Communist or not 
associated with Communists or not sympathetic with Communists. 
I might add for Dr. Vitarelli’s clearance that at the hearing later the 
Department said they did not accuse him of being a Communist or of 
being disloyal. But I did not know that at the time I started to make 
up these charges. 

I thought that was what he was charged with. 

Mr. Hocker. My father who was an old-fashioned lawyer once 
characterized an answer that he had gotten in a case that he was 
handling as reading like this: “I didn’t borrow your frying pan and 
if I did borrow I returned it and if I did borrow it and didn’t return 
it, it wasn’t any good anyway.” 

Mr. Otmsreap. If you eliminate the things which later they said 
they didn’t charge him with, it boils down to the fact that he was in 
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sympathetic association with three people who were in sympathetic 
association with the Communist Party. So it was guilt by association 
once removed as far as I could see. 

Mr. Hocker. All right: 

Mr. Oxmsreap. He was also charged that in 1945 he registered a 
preference for the American Labor Party, which it said had been cited 
by the Un-American Activities Committee of the House as having 
been infiltrated by Communists at that time. 

At the hearing then it turned out that all they accused him of was 
that he register ed to vote in September 1945 under that party. 

Mr. Hocker. Do you have any idea how many American citizens. 
registered to vote for the American Labor Party? 

Mr. Otmsteap. I don’t. I understood it was quite a large party. 
It came out in the evidence that the principal candidates on both the 
Republican and Democratic tickets in New York that year were also 
on the American Labor Party ticket. District Attorney Hogan was 
one of the candidates and Mr. Impelliteri was another one. 

Mr. Hocker. What was the third charge against Dr. Vitarelli? 

Mr. Oumsreap. The third one was that while he was at teachers 
college he had subscribed to the U. S. S. R. Information Service and 
had bought copies of the Daily Worker and the New Masses. The 
fourth charge was that he had given these answers to the 1952 loyalty 
problem in w which he had said that his connection with these two named 
people was casual ; they said in these charges that isn’t so. You really 
had a very intimate relation with them. | 

Mr. Hocxrr. You say there was a 1952 loyalty problem. What was 
that ? 

Mr. Otmsreap. That was under the previous Presidential order and 
which I understand in which questionnaires were sent around which 
you were asked to explain certain things in the questionnaires and Dr, 
Vitarelli had answered that and he gave me a copy of his answer. 

Mr. Hocker. Let me suspend for a minute and ask Dr. Vitarelli, 
this was not an investigation, was it ? 

Dr. Vrrarecui. No. 

Mr. Hocker. This was a part of the clearance necessary for you to 
take the job? 

Dr. Vrrarevui. That is what I understood it to be. i 

Mr. Hocker. What were the clearances that you got in connection 
with the job? 

Dr. Vrraretit. The first clearance was a clearance to get into Guam 
by the Navy. They made a survey and investigation. After I re- 
ceived word in the islands I received word from friends that the FBI 
had been around. So the FBI had investigated me during the first 
year of my stay down there. 

Mr. Hocker. Yes. 

Dr. Vrraretit. When I was back on leave after 2 years as I men- 
tioned I received this interrogatory asking about these men that Mr. 
Olmstead just listed. 

Mr. Hocker. Yes. 

Dr. Vrrarevii. And I gave full and particular and comprehensive 
coverage amounting to about 3 or 4 typewritten pages, explaining 
every single contact I had that I could remember with these men. 

Mr. Hocker. What about this U. S. S. R. information bulletin? 
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Dr. Vrraretut. In our courses at Columbia—and I have affidavits 
from professors mentioning this fact—we drew upon many organs of 
information, including the Christian Science Monitor, the New York 
Times, the Daily Worker, and the New Masses to show the various 
variants in propaganda. This was a social foundation course and I 
was asked as an assistant to get this material. 

Mr. Hocker. You were assisting in the teaching of the course? 

Dr. Vrrare.ui. Yes. 

Mr Hocker. This was material 

Dr. Virare.ut. This was material that we needed. 

Mr. Hocker. Allright. Now then, Mr. Olmstead, what did you do 
by way of preparing for this hearing? 

Mr. Otmsteap. I told him to get these affidavits and he came up 
with 44 affidavits covering the last 20 years of his life. I hope if I ever 
have occasion I can get such good affidavits. They certainly showed 
that his associates were not Communists and that his ideas were not 
Communist and everybody incidentally who is acquainted with the 
teachings of the Quakers knows that they don’t go in for force and 
violence of any kind at all. Neither do pacifists, so on the face of it 
it would seem to us rather improbable that he should have any sym- 
pathetic association with Communists or Communist ideas. 

Mr. Hocker. You say that it was later at the hearing that you 
found out he was not charged with being a Communist ? 

Mr. Oumsteap. Yes, sir. 

Mr. Hocker. Of course at this time you did not know that? 

Mr. Oumsreap. That is right. 

Mr. Hocker. Because they said he was either a Communist or some- 
thing close to it ? 

Mr. Otmsreap. That is right. So we got together these affidavits 
and I told him to see what he could find out about these three people. 
He said he had no idea where to find out. I said try the New York 
telephone book. He found one of them in the New York telephone 
book. One of them we got in touch with after the hearings. The 
third one we so far have not found out where he is. But as a lawyer 
I cid not know how on earth I could prove he was not a Communist. 
If we found these people we had no way to compel them to come. 

If they came voluntarily I suppose that would prove in the minds 
of the suspicious that he must be very friendly with them. So I did 
not try to prove the negative in that way. 

As I say we could not find them anyway. He came back and re- 
ported that the one man in New York did not recognize him. He did 
not know him. And his comment was “What is the matter with know- 
ing me anyhow?” 

Mr. Hocker. You participated in the hearing? 

Mr. Otmsreap. Yes. He had the privilege of writing an answer 
which he did. I went over it and he revised it and then he sent it 
on with his 44 affidavits and in June of 1954 he was told that the affi- 
davits and the answer were insufficient. He was entitled to a hearing 
if he wanted it. Wesaid that we wanted it and we had the hearing on 
June 22,1954. We had 2 days of hearings. That was the first day. 

Mr. Hocxrr. Among others did you get the same James A. Michener 
to testify ? 

Mr. Oumsreap. We did; yes, sir, at the second hearing. The first. 
hearing was devoted entirely to examination of Dr. Vitarelli by the 
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board. They produced no evidence, no testimony, no names. We 
were told everything against him was in the confidential file. That 
we could not see the confidential file. 

Mr. Hocker. You did not know who was making the charges or 
the nature of the charges! 

Mr. Ovmsreap. No, sir; except insofar as they were set out in the 
charge sheet. 

Mr. Hocker. Yes, and insofar as they were revealed in the questions 
that were asked ? 

Mr. Oumsreap. Yes, one could infer from the questions some of the 
things that might be in the confidential file. 

Mr. Hocker. I thought it might be illuminating if we could examine 
some of the questions that were asked. 

You have a transcript of that hearing, don’t you ? 

Mr. Otmsreap. I think you have it. I have some notes on it. The 
first thing they started off with was to ask him about a newspaper 
article that appeared in Guam after his suspension. This incident 
could not have had anything to do with his suspension because it 
occurred after his suspension. 

Mr. Hocker. What I was coming to—— 

Mr. Oumsreap. But they started out—I would say they rather 
heckled him on the subject, and made him either eat his words, which 
he had already done incidentally the next day when he saw this article. 
He explained in the Honolulu paper that it was inaccurate. 

Mr. Hocker. This was as to his reaction upon being notified of the 
suspension ? 

Mr. Otmsreap. That is right. 

Mr. Hocker. I was talking more about the questions that illumi- 
nated the charges that were against him. I have some here that I 
might ask you about. Pages 23 and 24 of the transcript. Were these 
questions put to him? 

Question. Were these social welfare activities designed to be put into effect 
by both the white and colored races? 

Answer. No, this was all white. 

Was that question asked ? 

Mr. Oumsrteap. Yes. 

Mr. Hocker (reading) : 

Question. What were your feelings at that time concerning race equality? 

Answer. I was strongly in favor of gradual race equality through legislation 
and through teaching although we never touched on it in our seminars that I can 
remember. 

Was that question put to him? 

Mr. Otmsreap. Yes, sir. 

Mr. Hocker. And on the same page: 

Question. How about civil rights, did that enter into a discussion in your 
seminar groups? 

Answer. That must have, but I don’t recall. 

Was that question put to him? 

Mr. Otmsteap. Yes, sir. 

Mr. Hocker (reading) : 

Question. The file indicates that you referred to and spoke about a people’s 
movement. 


Answer. My interest in people’s movement is a philosophical, vague thing. It 
had no connection with organization that I remember. 
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Question. If philosophical let us hear it. 

Answer. In the context of the Constitution and the rights of the people to 
have free speech meaning all people including Negroes and Jews. 

Question. Do I interpret your statement that maybe Negroes and Jews are 
denied some of their constitutional rights at present? 

Answer. Yes. 

Were those questions put to him? 

Mr. Otmsreap. Yes, and some more along the same line. It was 
in the nature of argument that they really put to him. 

Mr. Hocker. All right. 

Mr. OtmstEap. There were also along the same line some questions 
as to whether there was discrimination against Jews at Columbia 
University. 

Mr. Hocker. They asked him about that ? 

Mr. Otmsreap. Yes. 

Mr. Hocker (reading) : 

Question. File indicates that you were quite hepped up over the one-world 
idea. 

Answer. I am still interested in the idea of world cooperation among all 
people in order that we may have peace, but I am cynical now about its 
possibilities. 

Question. At one time or two you were a strong advocate of the U. N. Are 
you still ? 

Answer. I am still. 

Did they ask him those questions ? 

Mr. Otmstrap. Those questions were put. 

Mr. Hocker. Was that the general tenor of the interrogation of 
Dr. Vitarelli? 

Mr. Otmsteap. There were others along the same line but there were 
also some more specifically addressed to his associations with these 
three named people. Incidentally I think there were at least three 
others that were brought in with the implication that it was bad to 
have known them also. 

Mr. Hocker. You say there were 2 hearings, 1 in which they in- 
terrogated Dr. Vitarelli and 1 in which you were permitted to put on 
testimony of your own? 

Mr. Otmstrrap. Yes. It took a whole day to examine Dr. Vitarelli 
and they asked me if I wanted to put on anything. I said yes, I did, 
but I would like to know more specifically if I could what he was 
being charged with. They told me nothing more specifically than 
was In the charges already, except that they said at that time he is not 
charged with disloyalty and he is not charged with being a member 
of the Communist Party, so I was at least relieved of that. 

Then we had another hearing a week later, July 1, during that 
time we got four witnesses to cover various points of his life. 

James Michener, who had known him since they both taught school 
at George School, a Quaker’s school in Bucks County, Pa., some 
20 years before and who had known him since then and who gave 
extraordinary strong testimony, as it seemed to me, because Mr. 
Michener has been in the Navy, doing security work and I suppose 
he would be considered something of an expert on what security 
needs are in that section of the world, the Western Pacific. As he 
said very frankly to the board, “In my position I can’t afford to be 
associated with anybody who is a security risk.” So he spent many 
hours going over this with Vitarelli to see if he had changed since he 
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had known him in George School and came to the conclusion that he 
had not and was not a Communist in any way whatever or in any 
way a security risk. 

He testified, as did all the others and these affidavits, to his very 
happy family life, to his complete freedom from communism, sex 
deviation, or anything else that would subject a person 

Mr. Hocker. Gentlemen, did you have to cover all of that ? 

Mr. Otmsreap. I tried to do a job for a client. I did not want 
to leave anything out. Although it seemed obvious that he was 
not any of those things. 

Mr. Hocker. You still did not know what he specifically was 
charged with? 

Mr. Otmsreap. No. I would say from the nature of the questions 
that the board were suggesting that his connection with these three 
named people was more intimate than he said it was. He had used 
the word casual. 

Mr. Hocker. You did not know on what type of evidence they 
were relying in reaching that conclusion ? 

Mr. Otmsrrap. Except you take the inference, they asked him 
whether he addressed one of these people by his first name. Whether 
he had invited them to his house to dinner. Whether he knew his 
wife’s first name, and things of that sort which might show that he 
knew them less casually than his testimony had indicated. 

Mr. Hocker. As a practicing lawyer, did you feel that if you had 
had the opportunity to cross-examine the pene that came up with 
this original information about the use of the first name and so on, 
that you could have shown the board that there was nothing to this 
charge of his association with these men ¢ 

Mr. Otmsteap. I felt so quite strongly. In fact I don’t feel that 
we would even have to confront these people and cross-examine them. 
If we only knew who they were and what they said, we could produce 
positive evidence to offset it. 

Mr. Hocker. What was the outcome of the hearing, Mr. Olmstead ? 

Mr. Otmsreap. The outcome of the hearing was we were given a 
chance to file briefs. I filed a brief. The answer then was that he 
was still a security risk. 

Mr. Hocker. And he still remained suspended. 

Mr. Oumsrteap. I beg your pardon? 

: Mr. Hoesen. He still remained suspended? He was discharged, 
guess ? 

Mr. OtmstEap. He was still regarded as a security risk. 

Mr. Hocker. Have you made any further efforts in his behalf to 
get him reinstated ¢ 

Mr. Otmsreap. Yes, sir. When I received this letter, I was 
astounded that they were not even going to tell me what the decision 
of the board was. So I wrote down and asked them if they were not 
going to send it to me and they said, “No, we never do that.” I got 
so excited over that that finally they told me that if I would come to 
Washington, they would read me part of the report. I went down to 
Washington and in the presence of several people in the Department 
they read me part of the report. And then they came to one part and 
they said, “But we can’t read you this part,” and I said “Why not?” 
and they said, “Because if we read you this part you would know what 
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the evidence is. This is the most important part. You would know 
what the evidence is and since it comes from an undercover agent, 
you would know who the undercover agent is.” 

Well, that did not make me feel any more comfortable about. it. 
I could not see that I would know who the undercover agent was by 
knowing what the evidence was against him. But there we were up 
against the fact that we not only did not know the name of the 
witness—— 

Mr. Hocker. What is it that they let you hear, just the formal part / 

Mr. Otmsreap. Yes. 

Mr. Hocker. The whereas clauses, so to speak ? 

Mr. O-msteap. Yes; they recited the hearing, the number of hear- 
ing days, the witnesses that were heard, the grounds that were 
covered, 

Mr. Hocker. But they would not tell you the basis of the evidence 
on which the judgment was rendered. 

Mr. O_msreap. No. I said, Do they find that either of these wit- 
nesses, any of these alleged associations, A, B, or C, that he knew them 
intimately ¢ 

Well, they could not tell me anything more specific, except that they 
said we never show these reports to anybody. 

And anyhow, he said, it isn’t a so-called decision, he wrote me. It 
is not a decision; it is just a recommendation. 

Mr. Hocker. A recommendation. 

Mr. Oumsreap. A recommendation which the Secretary was free to 
regard or disregard. It made me feel at the time een it the whole thing 
was something of a farce. I thought it was a real hearing I was 
getting. But Mr. Armstrong gave me the enecmite that there 
was nothing to get very excited about because after all it was not a 
decision, it was only a recommendation. 

Mr. Hocker. What happened after that conversation? Did you 
hear something further from the Department / 

Mr. Ovmsreap. I kept up an occasional correspondence with them, 
shall I say. When a decision would come out which I thought was 
some help to me, I would write to Mr. Armstrong. When he found one 
that he thought was against me he would write tome. Nothing, how- 
ever . happened until last summer when by chance an acquaintance I 
ran into, the personnel officer of the Interior Puncanineahs gave me a 
completely different idea of what it was all about. He had given me 
the idea that he was suspended because of things that happened in 
the South Pacific in spite of the fact that there is not a word in the 
charges about anything that happened during the 314 years he worked 
for the Government. 

Mr. Hocker. Who was this man you ran into? 

Mr. Otmsreap. He was the personnel officer in the trust territory. 

Mr. Hocker. He did not have anything to do with this hearing; did 
he ¢ 

Mr. Otmsreap. No. 

Mr. Hocker. What is the status of Dr. Vitarelli’s situation now ¢ 

Mr. Otmareap. When I got that I thought I had been barking up the 
wrong tree because this personnel officer was very positive that the 
real things against him were, as he put it, that he lacked common- 
sense, that he had fraternized with the natives, and so on, and that was 
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the reason he was being dropped. So then I got back and told him 
to get more affidavits from the South Pacific about his good conduct 
there, which he did. And then we submitted that and we asked to 
take the testimony of this personnel officer who was in this country 
temporarily and we did take his testimony the week before last. Then 
we made a new application to the Secretary for either his reinstatement 
or a new hearing, at which the issues would be stated specifically and 
the evidence would be confined to those issues and we would know all 
the evidence that was going in against him. 

Up to this time we have had two conferences with the Under Secre 
tary, Mr. Davis, who isa lawyer. I would say that Mr. Davis appears 
to be giving that ver y careful consideration. 

Mr. Hocker. This is a new development, Mr. Olmstead. I didn’t 
know about it until just this moment. 

Mr. Otmsreap. No, sir. 

Mr. Hocker. But it is refreshing to know that as a lawyer new to 
this business you think that you ought to be entitled to a trial where 
the evidence is limited to the issues and both parties know what the 
issues would be. 

Mr. Oumsreap. That would seem to be elementary to me. 

Mr. Hocker. The regulations don’t provide for that ¢ 

Mr. O_mstrap. No. 

Mr. Hocker. May I ask you a couple of questions, Dr. Vitarelli! 
It has been—it is going on 2 years now since you were suspended ; isn’t 
it ¢ 

Dr. Vrrareiit. That is right. 

Mr. Hocker. How did you finally get your family back to the 
United States ? 

Dr. Vrrarevur. As soon as I was dismissed, when they finally sent 
the leter of dismissal, they granted transportation at that time. 

Mr. Hocker. To your family ? 

Dr. Virarevut. Yes. 

Mr. Hocker. And what have you been doing since that time to sup- 
port yourself / 

Dr. Vrrareut. I have been oot various things, mostly in the field 
of art and design. At first, as I said, I just got any job I could. Then 
I did some sign painting, some illustration, free lance work, and when 
my family got back I went to Bucks County to live in the neighbor- 
hood where I had been before I went to the islands and got other odd 
jobs there until I got a job with Sylvan Pools in Doylestown helping 
them with their designs of brochures and publications and swimming 
pools. 

Mr. Hocker. This is somewhat outside of your educational back- 
ground ¢ 

Dr. Virare.tut. Yes, it was not in my profession. It was something 
new LI had to pull myself up with. 

Mr. Hocker. You feel that this action of the Interior Department 
has entered into and interfered- with your progress in the field of 
education / 

Dr. Virarerui. Decidedly so. 

Mr. Hocker. Why do you say that? 

Dr. Vrrarevut. Well, on four occasi 
perhaps—that I possibly could get some kind of ob. in aan ation. 
The best job I was offered was at $2,400 a year. That was in a private 
school in Massachusetts. Another job I was offered was on a border- 
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line case of an institution that I did not want to be associated with. 

Another case was at George Peabody College. 

Mr. Hocker. Do you mean to say that you had made applications 
for jobs in other places ¢ 

Dr. Virrarecur. Yes. Four times I made application and was ad 
vised against it. however, by people at Teachers College, my former 
place of employment. They said it would be better to wait until I got 
cleared; on a number of occasions I was advised not to try to get into 
education because it would be like butting my head against a stone 
wall until I got cleared. 

The George Peabody case 1s an interesting one in that it was the first 
one I had been offered because the Vv probal) ly had not known of this 
action. When I applied for it also and my dossier and all the facts, 
they were very interested in me but all of a sudden everything was 
dropped and I did not hear from them again. They even asked me in 
the first letter to suggest another person if I could not take the job. 

Mr. Hocker. Had you disclosed to them the fact that you had been 
employed in the islands by the Department of Interior / 

Dr. VirarELui. Yes, indeed. 

Mr. Hocker. Unless there is something else, Mr. Olmstead, that I 
have neglected to bring out I think that pretty well covers the case. 

Mr. Ormsreap. They asked him about his connection with Georgia 
Teachers Union down in Georgia. They seemed to go into that. That 
seemed to interest them a great deal. They asked him how he voted 
in 1944. How he voted in 1945. How he voted in 1946 and why ? 

Mr. Hocker. They asked him how he voted ¢ 

Mr. Otmsteap. Yes, sir. 

Mr. Hocker. That was in the hearing you are speaking of ? 

Mr. O_msteap. Yes, sir. 

Mr. Hocker. They asked him whether he was active in the forma- 
tion of a teachers union ? 

Mr. Otmsreap. Yes, sir. 

Mr. Hocker. What was that about the teachers union, Dr. Vita- 
relli? 

Dr. Vrrareuut. It was regarding the American Federation of Teach- 
ers, AFL division of the Teachers Union. We had a little publication 
that was written by the Rosenwald staff, concerning teachers’ affilia- 
tions, and they advocated in this little publication that teachers should 
belong to a teachers’ union, so we took the advice of the pamphlet and 
we were interested in organizing such a group. 

Mr. Hocker. That is one of the things they asked you about. 

Dr. Virarewut. In the hearings they asked me about that. 

Mr. Hocker. Well, Dr. V itarelli and Mr. ( Jimstead, I wish on behalf 
of the staff and the subcommittee to thank you for coming down here 
and giving us the benefit of your experience. 

Senator Hennes. Thank you very much, Dr. Vitarelli, and you, 


.Mr. Olmstead, for your appearance and your testimony. 


Mr. Hocker. Mr. Gentsch, would you please come up and be sworn ? 

Senator Henntnes. You do solemnly swear that the testimony you 
are about to give in these hearings will be the tr uth, the whole truth, 
and nothing but the aa so help 3 you God / 

Mr. Genrscu. Yes,s 


Senator HeENNINGs. icone be seated. sir. 
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You may proceed, Mr. Hocker. 
Mr. Hocker. Give us your name. 


TESTIMONY OF RUDOLPH F. GENTSCH, READING, PA. 


Mr. Gentscu. Rudolph F. Gentsch. 

Mr. Hocker. Where do you live? 

Mr. Gentscu. 425 Mercer Street, Reading, Pa. 

Mr. Hocker. How old are you, Mr. Gentsch ? 

Mr. Gentscu. Iam 41. 

Mr. Hocker. And where were you born? 

Mr. Gentscu. Germany. 

Mr. Hocker. Whereabouts? 

Mr. Gentrscu. Hamburg. 

Mr. Hocker. Are youan American citizen ? 

Mr. Gentscu. Yes, sir. 

Mr. Hocker. How long have you been naturalized ? 

Mr. Gentscu. I became a citizen by virtue of my father’s naturaliza- 
tion, I believe in 1929. 

Mr. Hocker. You were about 18, 17, then, or something like that? 

Mr. Gentscu. Fifteen years old. 

Mr. Hocker. Did you serve in the Second World War, Mr. Gentsch ? 

Mr. Gentscu. Yes, sir. 

Mr. Hocker. In what capacity / 

Mr. Gentscu. I was a commissioned officer in the Army, flight 
instructor. 

Mr. Hocker. A flight instructor ? 

Mr. Gentscu. That is right. I was a pilot. 

Mr. Hocker. And a pilot? 

Mr. Gentscu. Yes. 

Mr. Hocker. Did you have any combat experience / 

Mr. GentscH. No, sir. 

Mr. Hocker. Where did you serve as a flight instructor ? 

Mr. Gentscu. Mostly in the Southeast training center. 

Mr. Hocker. Southeast training center ? 

Mr. Gentscu. That is right. The Southern States. 

Mr. Hocker. When you left the service, what occupation did you 
take up? 

Mr. Gentscn. I went to work for Bell Aircraft as a test pilot for 
about a year. 

Mr. Hocker. Yes. 

Mr. Gentscu. Then I went to work for the Civil Aeronautics 
Administration; that was in 1944. 

Mr. Hocker. What type of work was that ? 

Mr. Gentscn. I was an air-traffic controller. 

Mr. Hocker. Where? ' 

Mr. Gen'rscn. In various control towers in the first CAA region. 

Mr. Hocker. Can you tell me what the responsibilities of an air- 
traffic controller are? 

Mr. Gentscn. An airport-traffic controller is responsible for the 
flow of air traffic approaching and departing an airport, issuing radio 
instructions to the pilots, advising them of weather conditions, and so 
forth. 
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Mr. Hocker. Is it your job to give the incoming aircraft instruc- 
tions as to when and where to 1: ind, and the same for planes that are 
taking off / 

Mr. Genrscu. That is correct. 

Mr. Hocker. Was this employment under civil service ? 

Mr. Gentscnu. Yes, sir; this is civil service. 

Mr. Hocker. Did you receive reports of the same kind that Dr. 
Vitarelli was talking about, every 6 months, as to your efficiency ? 

Mr. GentscH. Oh, ves. 

Mr. Hocker. What was your efficiency ¢ 

Mr. Gentscu. My efficiency rating was always very good. 

Mr. Hocker. How long did you continue in that position 2 

Mr. Gentscu. Until 19! 51, a total of 7 years. 

Mr. Hocker. And what was the first experience that you had with 
the loyalty or security program, Mr. Gentsch ? 

Mr. Gentscu. In December, 1950 I met the Loyalty Board of the 
Department of Commerce in a hearing which lasted 3 dk ays. This 
Board cleared me without reservation. It cleared me by a unani- 
mous decision and the decision was made without hesitation. 

Mr. Hocker. Was this pursuant to charges that were in this letter 
of November 6, 1950 ? 

Mr. GentscH. That sounds about right. 

Mr. Hocker. The hearing was on charges in this letter? The 
charges in this letter are as follows: 

1. That you are now or have been a member of the Communist Party or in 
sympathetic association with the Communist Party; 

2. That you have attended meetings of the Communist Party ; 

3. That you have had in your possession Communist Party literature; 

That you have made derogatory remarks about the United States and ex- 
pressed your admiration for the Communist form of government in Russia; 

5. That you have followed the Communist Party line with respect to the 
foreign policy of the United States. 

Were those the charges that were heard before the Loyalty Board? 

Mr. GenTSsCH. That i is correct 

Mr. Hocker. Were you represented by counsel before the Loyalty 
Board ? 

Mr. Gentscu. Yes, sir. Mr. Montague Casper. 

Mr. Hocker. That is the gentleman ‘who i is sitting behind you? 

Mr. Gentscu. Yes. 

Mr. Hocker. Was there some testimony taken at that time? 

Mr. GentscH. Yes; in a 3-day hearing where we had witnesses. 

Mr. Hocker. You say you were cleared unqualifiedly at that time? 

Mr. GentscH. That is correct. 

Mr. Hocker. Then on January 15, 1952, you received from the Civil 
Service Commission a letter addressed to you: 

Dear Mr. GentscH: I have your letter of January 16, 1952. In response to 
the questions propounded therein, you are advised that insofar as the Loyalty 
Review Board is concerned reasonable grounds do not exist to believe you are 
disloyal to the Government of the United States. Your removal from your posi- 
tion with the Department of Commerce was in the interest of national security. 

Is that what they told you? 

Mr. Gentscn. That is correct. 

Mr. Hocker. What took place next, Mr. Gentsch, after you re- 
ceived that letter? Were you reinstated in your job? 

Mr. Gentscn. Yes: for a while. 
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Mr. Hocker. How long did you remain in the position? Was that 
in January 1952 that you were reinstated ? 

Mr. Genrscu. No. 

Mr. Hocker. When were you reinstated ? 

Mr. Gentscu. The Loyalty Board met in December 1950 and I was 
not advised of the findings officially until May 1951 which was 5 
months later. 

Mr. Hocker. I have read you the wrong letter. Iam sorry. I read 
you the letter of July 1952 that dealt with the security hearing. The 
letter from the Loyalty Board which cleared you was dated May 
10, 1951, and that reads as follows: 


You recently participated in a hearing before the Loyalty Board of the De- 
partment of Commerce. You will be pleased to know that the Board has de- 
cided that there are no reasonable grounds to believe that you are disloyal 
to the United States and the matter has been closed by the Department. 

The regulations of the Civil Service Commission require us to state in this 
notice that the Department’s decision is subject to postaudit by the Loyalty 
Review Board of the Commission on the record transmitted with respect to 
matters of procedure, also the right of the Loyalty Review Board to institute 
a review of the case on its merits. If reviewed on its merits, you will be given 
an opportunity to be heard. 

Then did you return to work after this notification that you had 
been cleared ? 

Mr. Gentscu. Yes, sir; about a month later. 

Mr. Hocker. How long did you remain at work ? 

Mr. Gentscn. Oh, about 2 months. 

Mr. Hocker. What happened at the end of that time ? 

Mr. Gentscu. Then I was suspended again pending security 
charges. 

Mr. Hocker. And were you given another letter of charges? 

Mr. Gentscu. Yes, sir. 

Mr. Hocker. Was that the letter of August 29,1951? Do you recall 
the date? 

Mr. Gentscu. That is from Col. Newman Smith ? 

Mr. Hocker. Yes. 

Mr. Gentscu. That is right. 

Mr. Hocker. The charges at that time were as follows: 

1. That on many occasions during your employment with the Civil Aeronautics 
Administration, beginning in July 1944 and for some time prior thereto, un- 
beknown to the hiring official. you repeatedly spoke in very favorable terms 
of the Union of Socialist Soviet Republics and in very critical and disparaging 
terms to the United States Government and its policies. 

2. That you have stated your desire to be that the present form of Govern- 
ment be replaced by the communistic form of government and that this change 
be brought about by the Russians. 

3. That you have made at least one statement demonstrating a complete lack 
of regard for the résponsibilities of your position as air-traffic controller, which, 
when considered together with your statements sympathetic to the Union of 
Socialist Soviet Republics and to the communistic form of government, mak- 
ing impossible your return to duty in a position determined to be sensitive. 


Then you were told you had 30 days to answer the charges and file 
affidavit; is that correct ? 2 

Mr. GEN rscu. That is correct. 

Mr. Hocker. Did Mr. Casper represent you in connection with that 
hearing, too? 

Mr. Gentscu. Yes, sir. 
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Mr. Hocker. I think it would be appropriate, Mr. Chairman, to ask 
Mr. Casper to complete this statement, if I may. 

Senator Henninos. Will you come forward, Mr, Casper ¢ 

Mr. Hocker. Mr. Casper has already been sworn earlier this morn- 
ing. 

Mr. Casper, tell us what happened in connection with the second 
hearing—do you want to tell us something about the hearing in which 
he was cleared under the loyalty proceeding / 


TESTIMONY OF MONTAGUE CASPER, NEW YORK, N. Y.—Resumed 


Mr. Casver. Yes; I would like to. That was a full hearing, Mr. 
locker. We had some 16 witnesses, among whom at least half were 
witnesses for the Government. The Commerce Department had 
brought them from as far away as Virginia, and one witness came 
from somewhere near Canada. I[ am not quite sure. 

They had known Gentsch for some years back and they testified as 
to what they knew of him. 

We introduced in that hearing some 28 exhibits, and we took in the 
3 days 360 pages of testimony. 

As Mr. Gentsch testified, that hearing resulted in an unanimous 
verdict in his favor. 

In the second hearing there were no witnesses, as I recall, brought 
by the Government. For some reason I was not supplied with the 
minutes of that hearing, and I do not have them, but we had witnesses 
there. It was a 1-day hearing, as I recall, and when I left the hearing, 
I was sure that Mr. Gentsch again would be cleared. It became ob- 
vious at that security hearing that there was nothing to the first two 
charges, and the whole case rested on a remark that Gentsch was sup- 
posed to have made while he was training someone in a control tower, 
| think somewhere in Maryland. If you would like the circumstances, 
I think they would be helpful. 

Mr. Hocker. Just so we are clear, the first two charges are that 
he spoke in favorable terms of the U.S. S. R. and in critical terms 
of the United States, and that he stated his desire that the form of 
government in the United States be replaced by the communistic form 
of government. 

You say those charges evaporated in the hearing? 

Mr. Casper. I don’t think they were taken seriously by anybody. 
What they went on was the testimony, which was admitted, of a situa- 
tion like this. 

One day while Gentsch was handling radio and this young man ws 
being taught how to run air traffic in a control tower, it was a very 
pleasant d: ay, when suddenly it clouded up, so that the air was what, 
In air terms, they call soupy, and traffic descended on that particular 
field, and the man who was being trained became panicky. 

Suddenly, he turned helplessly to Gentsch and said he couldn’t go 
on. He reported later that Gentsch said to him, “What are you afr aid 
of? ‘The worst that can happen is two planes will crash together.’ 

He heard that remark and he went back and did a job. Then he 
reported Gentsch to his superiors and there was a sort of an unofficial 
hearing, and Gentsch testified that he said to his superiors, “Well, I 
had to shock the man back to his senses because I couldn’t handle it 
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alone. Somebody had to handle the radio and somebody had to do 
this man’s work, and it worked.” 

Mr. Hocker. What do you mean, “it worked” ? 

Mr. Casper. In other words, he shocked the man so that he went 
back and did a job. He was hysterical. He didn’t know what to do. 
He was inexperienced. That remark finally became magnified into 
one where someone had testified in the earlier hearing that Gentsch had 
said he didn’t care if all the planes in the United States were grounded, 
and that is what became the big thing in his case. That is the thing 
that Col. Newman Smith told Gentsch later that, because of that, he 
would never allow him to work fer the Department of Commerce. 
That was the remark that showed his unsuitability for work in the 
Department of Commerce. 

Mr. Hocker. Who is Col. Newman Smith? 

Mr. Gentscn. Well, Col. Newman Smith is the security officer in 
the Department of Commerce. 

Mr. Hocker. He has been security officer under both the Truman 
and the Eisenhower administrations? 

Mr. Casper. Yes, sir; he has. 

Mr. Hocker. And he is still there, as far as you know 4 

Mr. Casper. I understand he is still there. 

Mr. Hocker. We invited Colonel Smith to be present at this hear- 
ing. We told him we were going to hear the Gentsch case and I in- 
vited him to be here, although we told him he need not come if he 
didn’t care to. 

Mr. Casper. After Gentsch had been cleared of the loyalty charge 
he wasn’t restored to duty. I had to threaten Col. Newman Smith 
with legal action before they would follow out the law, which was to 
restore him to his job. 

Instead of restoring him to his job, they assigned him to a clerical 
job in Idlewild Airport i in New York, although he lived in Reading, 
Pa., and his former job was in Pennsylvania. They had him there 
doing some clerical work until the security hearing. 

Smith stated that he would never allow him to work in the Depart- 
ment of Commerce, and he made good his threat 

Mr. Hocker. And Gentsch is still discharged, in the status of being 
discharged as a security risk? 

Mr. Casper. Y es, sir. He is a security risk, and he applied to the 

‘ivil Service Commission to be put on the eligible position in a non- 
ties e area. The Civil Service Commission refused to do that. 

» Mr. Hocker. He was cleared under the loyalty program, I believe 
vou testified ? 

Mr. Casper. That is correct. 

Mr. Hocker. And in January of 1952 the executive secretary of 
the loyalty review board told you that he was—made this distinction 
between the loyalty program and the security program: 

It is quite true that the information which would lead to an adjudication under 
the loyalty program may very well serve as the basis for an adjudication in 
security. The concept of the loyalty program is quite different from that of 
security. Loyalty to the Government of the United States is a qualification all 
must meet in order to be employed in the Federal Government, irrespective of 
the position a person may occupy, whereas security is a question of whether or 
not the individual is a security risk in a particular position. Security is looked 


at not only from the facts that are disclosed by the investigation, but also as to 
the requirements of security in relation to the particular position. 
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Then he told you: 


In response to the questions propounded in your previous letter, you are ad- 
vised that so far as the loyalty review board reasonable grounds do not exist to 
believe that you are disloyal to the United States. Your removal from your 
position with the Department of Commerce was in the interest of national 
security. 

Mr. Casper. Yes. 

I might say, Mr. Hocker, that I was told unofficially that the seeu- 
rity board cleared Mr. Gentsch and that Newman Smith reversed the 
security board. 

Mr. Hocker. I see. 

Well, in any event, on the basis of that letter, he would have been 
entitled to some job which was not classified as involving national 
security ; is that right / 

Mr. Casper. That is right. 

Under the regulations—— 

Mr. Hocker. And under Public Law 733 and Executive Order 
10450, he was entitled to be, or at least he was eligible to be, trans- 
ferred to some nonsensitive position ; is that correct ¢ 

Mr. Casper. That is correct. 

The Civil Service Commission—— 

Mr. Hocker. Then did he make request in view of that, for clear 
ance for such a position, a nonsecurity position, with the Civil Serv- 
ice Commission ? 

Mr. Casper. He did. 

In January of 1953 the Civil Service Commission wrote to him and 
said that Public Law 733, the 81st Congress, provides that a person 
removed under the provisions of that law may request the ‘ivil Serv- 
ice Commission to determine his suitability for employment in other— 
and they have underlined the word “other,”—departments and agen- 
cies of the Federal Government. They said: 

If you so desire, you may formally request the Commission to determine your 
suitability for further Federal employment, subject to the limitations shown 
above. 


Subsequently Gentsch did that, and he got exactly nowhere. 

Mr. Hocker. Did he then get a letter from the Civil Service Com- 
mission signed by Kimball Johnson, Chief, Investigations, Civil Serv- 
ice Commission, in which it says: 


After consideration of all of the facts and circumstances in your ease, it has 
been determined that you do not meet the suitability standards required for 
employment én the Federal service. Accordingly, your request for a clearance 
of your record under the provisions of Public Law 733, 80th Congress [sic], 
has been denied. 

Mr. Casper. That is right. 

Mr. Hocker. Although cleared under the loyalty program and 
although told as a result of the hearing under the security program 
that his loyalty was not in question, and that he was removed only 
from the sensitive position on security grounds, then he is told near ly 
2 years later—2 years later—that he i is not suitable for any Federal 
employment; is that the state of affairs ? 

Mr. Casper. That is what happened; yes, sir. 

Mr. Hocker. Have you made attempts since that time for a review 
of Mr. Gentsch’s case ? 

Mr. Casrrr. No, sir; I don’t know anything further I can do. 
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We have a file full of correspondence that Mr. Gentsch undertook 
in efforts made to interest Senators and departments and depart- 
ment heads and the Civil Service Commission, everyone he could 
think of, including Senator Olin D. Johnston’s committee, to interest 
them in his case, but nobody has been able to help him. 

Mr. Hocker. Do you, Mr. Casper, as a result of the experience 
you have given us this morning and this afternoon, and of the hun- 
dred or so cases that you have handled, have the ee that con- 
frontation, the right of confrontation, and the right of subpena power, 
would make it much more likely that injustices would not occur in 
determinations under the loyalty-security program ? 

Mr. Casper. Indeed I do. I think it would be a great help. 

Also, I think that these hearings, Mr. Hocker, have for the first time 
let the sun shine, or the light of day shine, on the activities of the 
people who frame the charges, or the men who make the decisions. 

That also is a very important thing, the right of the employee, if 
he so desires, to have a public hearing. 

If the men who sit as judges would write opinions, so that we could 
read them, and know on what they base their opinions or what, at 
least, they are—lI had a case only recently with the Post Office Depart- 
ment where I wrote D. H. Stevens, the security officer of the Post 
Office Department, and I asked him if he would be good enough to 
tell me what the decision of the board was. It was a case where the 
man was not cleared. 

He told me that it is not provided anywhere in the regulations to 
give out such information. 

Mr. Hocker. Mr. Casper, on behalf of the subcommittee and the 
staff, I want to thank you and Mr. Gentsch for your having come 
down here and giving us the benefit of your experience in these 
matters. 

Mr. Casrer. Thank you for the opportunity of coming. 

Senator Hennines. Thank you for coming, Mr. Casper and Mr. 
Gentsch. 

Are there any further witnesses for this afternoon, Mr. Hocker? 

Mr. Hocker. No. 

Senator Hennines. The subcommittee will then adjourn for the 
day and reconvene on Friday, the day after tomorrow, at 10 o’clock 
in the morning. 

(Whereupon, at 4:40 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Friday, November 25, 1955.) 


» 
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FRIDAY, NOVEMBER 25, 1955 


Untrep Srares SENATE, 
SUBCOMMITTEE ON ConstiruTIONAL Ricuts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice at 10:20 a. m., in room 
318, Senate Office Building, Senator Thomas C. Hennings, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Senator Hennings. 

Also present : Lon Hocker, chief hearings counsel. 

Senator Hennineos. The subcommittee will come to order. Mr. 
Hocker, will you call your next witness. 

Mr. Hocker. Mr. Chairman, the first case that the staff would like 
to present is the case of Mr. Clifford J. Hynning. And since the mat- 
ter is a little complicated, I would like briefly to outline it to the sub- 
committee so that it might be more easily understood. 

The staff has reviewed the transcript and file. We had one confer- 
ence with Mr. David Kendall, who was at that time General Counsel 
of the Treasury Department. We also interviewed some witnesses, 
and these are the salient facts as the case appears to the staff. 

The purpose of the hearing is to find out whether the facts are 
accurate. Mr. Hynning was an attorney employed in the Office of the 
General Counsel of the Treasury Department of the United States, 
since 1943. In 1954, after a hearing, he was dismissed as a security 
risk by order of the Secretary of the Treasury following the hearing 
before a security hearing board in April of 1954. 

The charges against Mr. Hynning were two, in the specification of 
charges: First, that he was a member of the Washington Bookshop 
Association and, second, that he made some statements regarding 
communism in a 10-minute interview with an FBI agent in 1942. 

These were the only two charges laid against him. At the hearing 
of the case, according to the transcript—and, of course, we under- 
stand, Mr. Chairman, that there may have been other evidence in the 
record that does not appear in the transcript—a statement was made 
with respect to the first of those charges, the Washington Bookshop 
Association, by the security officer, as follows: 

Mr. Chairman, I will state for the record that there are two paragraphs in 
the bill of particulars containing charges against Mr. Hynning. The first one 
is in connection with his membership in the Washington Bookshop Association. 
That, as the confidential file will show, was completely investigated and no action 
was taken after the completion of that investigation. 


We, in this proceeding, are not going to make any issue of that point, that is 
of the membership in the Washington Bookshop Association. 


679 





680 SECURITY AND CONSTITUTIONAL RIGHTS 


With respect to the second charge, that he made these statements 
in 1943 relative to communism in this 10-minute interview with the 
FBI agent, the security officer made this statement at the hearing: 

This is not a trial conducted for the purpose of finding that Mr. Hynning is or 
is not a Communist, of whatever variety. He is not being charged with this, 
although the effect of his extended reply which has been filed in this case and the 
testimony which he and his counsel have presented is directed to cause you to 
believe it is inconceivable that he, Mr. Hynning, could be such. 

And also, the security officer said to the board at that time: 

Under no circumstances should this board believe it necessary to decide that 
Mr. Hynning is or is not a Communist or pro-Communist. He is not so charged. 

So it would appear from this examination of the record that the 
security officer, at least, didn’t feel that either of these charges were 
submissible. 

Although there was no statement in the bill of particulars concern- 
ing any charge of falsity, the question was raised at the hearing for 
the first time as to whether Mr. Hynning should not be regarded as a 
security risk because of a false statement in connection with the hear- 
ing. 

And the basis of the charge, as I read the record, was that he failed 
to recollect, or said he failed to recollect, having had this interview 
with the FBI agent some 12 years prior thereto, or at least to have 
identified this particular interview with the FBI agent; and the testi- 
mony of the FBI agent himself, or the ex-F BI agent, indicated that he 
himself had no independent recollection of this interview but could 
only testify from his notes. 

Nevertheless, the hearing board found Mr. Hynning to be a security 
risk. The hearing board was taken, as I understand it, from the 
Civil Service panel of hearing board members and none of them, if I 
recall correctly, was a member of the Treasury Department. The 
security officer that conducted the hearing was, of course, a member of 
the Treasury Department. 

At the time of the hearing the details of the Civil Service Handbook 
had not been made public and was not available to Mr. Hynning or his 
counsel. And at the end of the hearing inasmuch as there appeared to 
be a withdrawal of these 2 charges, the only 2 charges against him, 
Mr. Hynning’s counsel made a motion in effect to dismiss the charges 
inasmuch as these were the only 2 charges laid against him in the bill 
of particulars. And the answer was made by the security officer to 
the hearing board, saying, that the issue of veracity was always 
properly before the board, calling attention to the wording of one 
portion of the Civil Service Handbook which merely restated the 
criteria in the Treasury Department regulations that said one of the 
things for which a person could be found to be a security risk was 
“any deliberate misrepresentations, falsifications, or omissions of ma- 
terial facts.” 

Of course, all of the criteria were also in the regulations but, as I 
say, no specific charge against him of falsehood had been laid. 

This was not. known at the time but when the Civil Service Hand- 
book was ultimately made public, it appeared that there was a footnote 
to this portion cited to the board by the security officer which reads: 

It is assumed that the letter of charges will have contained a statement 


advising the individual that deliberate misrepresentations, falsifications, or 
omissions of material facts may constitute sufficient basis for removal. If it 
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has net been so worded and adverse action is not warranted on other grounds, 
the board will refer the matter to the personnel security officer for amendment 
of the charges. 

Now, the charges were not amended and when this matter was 
called to the attention of the hearing board members after the case 
had been heard and determined, that is, the fact of this footnote being 
in existence, Mr. Chairman, we understand that the members of the 
hearing board wrote a letter to the Treasury Department concerning 
the finding with respect to Mr. Hynning, the details of which we 
hope to have this morning. Some indication is that the hearing 
board members felt that the matter should be reconsidered. 

The matter has not been reconsidered and Mr. Hynning has re 
mained in the discharge status although he has never been given, ap- 
parently from the record, an opportunity to rebut the charge of false 
hood, or been given any specific delineation of exactly wherein he is 
supposed to have sworn falsely. Neither was there any recommenda- 
tion, so far as is known from the evidence and we have been able to 
determine, that there was a recommendation made for prosecution 
for perjury on this account. 

One of the points made by the attorney for Mr. Hyining at the 
time was that the regulations required, and that the statute, under- 
lying statute, Public Law 733, required that any amendments to the 
charges must be made within 30 days after they were laid. And 
there was no amendment of the charges. 

And after the determination was made, at a date which is unknown 
to us, the Treasury Department undertook a revision of the regula- 
tions and last August did revise the regulations to strike out the 
portion of the regulations which made it impossible to amend the 
charge after 30 days and said that the charge could be amended at 
any time prior to the final determination of the case. 

This appeared to be directly in the teeth of the statute underlying 
the program, that is Public Law 733. When this matter was called 
to the attention of the Treasury Department, | am happy to report, 
Mr. Chairman, that last Monday the Treasury Department again 
amended the regulations to knock out the amendment of last summer. 

Nevertheless, atthough the regulations, with the exception of the 
period between last August and this week or last week, November 21 
it would be last week—notwithstanding that the Treasury regula- 
tions with the exception of that period did provide that an amend- 
ment had to be made within 30 days, and notwithstanding that no 
amendment of the charges were made, Mr. Hynning was determined 
to be a security risk and deprived of his employment. 

Senator Hrennincs. Was that the 21st? That will be Monday of 
this week. 

Mr. Hocker. Yes, Monday of this week. That is right. 

It may be that the staff is in error with respect to some or any of 
the conclusions that we have just stated, Mr. Chairman, and that, 
of course, is the reason for the hearing here. 

We have asked the Secretary of the Treasury to appear and he 
has authorized the Under Secretary, Mr. Rose, to appear in his place, 
if I understand correctly. Is that right, Mr. Rose? | 

Mr. Rosse. That is right. 

Mr. Hocker. And we asked Mr. Kendall, who was the General 
Counsel at this time, at least during part of this period, to be here 
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also. And Mr. Kendall on Wednesday, through Mr. Scribner the 
present General Counsel, asked, for personal reasons, if his appearance 
might be postponed, and that request was granted. 

However, Mr. Scribner is here and the security oflicer, I understand, 
is here and the General Counsel and Mr. Rose, so that the Treasury 
will have an ample opportunity to make whatever statement they wish 
to make with respect to this. 

Mr. Palmer, will you please come up and be sworn. 

Senator Hennings. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God ¢ 

Mr. Paumer. I do. 

Senator Hennineés. Will you be seated, please, sir. You may pro- 


ceed, Mr. Hocker. 


TESTIMONY OF CLIVE W. PALMER, ASSISTANT TO THE DEPUTY 
ATTORNEY GENERAL, DEPARTMENT OF JUSTICE 


Mr. Hocker. Will you please state your name, Mr. Palmer? 

Mr. Pavmer. Clive W. Palmer. 

Mr. Hocker. And you are a lawyer employed by the Department 
of Justice? 

Mr. Paumer. That is right, sir. 

Mr. Hocker. And you are a member of the panel of hearing board 
members prepared by the Civil Service Commission, is that correct ¢ 

Mr. Pater. I an, sir. 

Mr. Hocker. You served as chairman of the hearing board that 
heard the case of Clifford J. Hynning, Treasury Department 
employee ? 

Mr. Pater. Yes, sir. That information has been made public and 
I can admit that I was a member of that board. 

Senator Hennrnes. How is Mr. Hynning’s name spelled ? 

Mr. Hocker. H-y-n-n-i-n-g, Clifford JJ. 

Senator Henninos. Thank you. 

Mr. Hocker. The charges, Mr. Palmer, which the Board was called 
to try, of course, were made available to Mr. Hynning and to the hear- 
ing board, were they not? 

Mr. Patmer. That is correct. 

Mr. Hocker. And do I read the charges correctly as follows? Do 
you have it in mind? Do you want to take a look at this? Hand it 
to him, please. 

(The witness looked at the paper.) 

Mr. Hocker (reading) : 

(1) You are or have been a member of the Washington Bookshop Association, 

(2) You are reported to have made statements during 1942 to the effect that 
(a) communism is a democratic form of government, and (b) anyone who has 
studied communism certainly does not think it is dangerous at the present time. 
Further, you are reported to have indicated that you did not consider communism 
subversive. 

Were those the charges that the Board was asked to try? 

Mr. Pautmer. Well, this is a copy of the original document, and 1] 
think that I must therefore admit that this is the letter of charges. 

I do not wish to appear to be hedging on this but, of course, I don’t 
want to discuss the case itself or the contents of the case. 
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Mr. Hocker. I appreciate that, Mr. Palmer, and if I go out of 
bounds, why, please call it to my attention, if you will. 

Mr. Paumer. Yes. 

Mr. Hocker. At the hearing / 

Mr. Patmer. Yes. 

Mr. Hocker. I am not going to ask you about the evidence at this 
time but I want to ask about the statements made by the security 
officer representing the Treasury Department in the hearing. 

As I understand it, the Treasury Department was represented by 
Clarence O. Tormoen, personnel security officer, and by Richard A 
Hirshberg, a legal officer. 

Senator Hennines. Excuse me, Mr. Hocker; does the record reflect 
how long Mr. Hynning had been an employee of the Treasury Depart 
ment ¢ 

Mr. Hocker. Yes, sir. My information 

Senator Henninas. The nature of the duties assigned to him, 
whether he was in the General Counsel's ollice ¢ 

Mr. Hocker. I expected to develop that with Mr. Hynning, Mr. 

Chairman. But I can say that his duties were responsil le ones and 
ths at he had been in the field of international law since 1943 and in the 
Treasury, and had been with the Government before that time. 

Senator Hennines. Can you give me the date when he did come 
with the Treasury ¢ 

Mr. Hocker. Yes. He was with the OPA in 1942 at the time these 
alleged statements were made. He had been with the Treasury since 
1943. 

Senator Henninoes. Thank you. 

Mr. Hocker. Have you had an opportunity to review this transcript 
recently, Mr. Palmer? 

Mr. Paumer. I pam not, sir. 

Mr. Hocker. Well, I do not wish for you to testify precisely to the 
accuracy of the portions of the transcript I will read but to ask you 
vener: ally if it conforms to your recollection as to what took place. 

$v Mr. TORMOEN : 

I should like at this time to offer in evidence, as exhibit 3, a bill of particu- 
lars served upon Mr.°Hynning dated December 8, 1953, the original of which is 
in Mr. Hynning’s file, I presume. 

Senator HFNNINGS. J take it these questions are clirected to the pro 
cedure, Mr. Hocker. 

Mr. Hocker. Yes, sir. 

Senator HEnniNGs. Not the substance? That is, of the testimony. 

Mr. Hocker. I didn’t at this time intend to read from the testimony, 
Mr. Chairman. 

Did Mr. Karasik, the attorney for Mr. Hynning, ask this question, 
immediately after this portion that I have read? 

First, I renew my question made previously inquiring as to what security 
Standards were applied in the drafting of this bill of particulars. 

$y Mr. PALMER: 

That is what paragraph, Mr. Karasik, of section 3? 

Mr. TorMoen. It is requested that Mr. Hirshberg, the legal officer, make a 
statement as to that point for the record. 

Mr. Hirsuperc. Section 3 of Treasury Department Order No. 82, as you know, 
is simply lifted bodily from Security Order 10450. In other words, the Treasury 


Department did not make up those standards but’ adopted them from the Presi- 
dent’s security order. 
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Now, I think that the answer to the specific question that Mr. Karasik has 
asked would be that we rely upon paragraphs 3, 4, and 5. That would be the 
numbered paragraphs of subsection (b),3 (b), (8), (4), and (5). 

Do you remember that such conversation took place at the hearing ¢ 

Mr. Patmer. I am sorry. I don't believe that I could actually 
recall it. But I think if you are reading from the record it probably 
did, of course. 

Mr. Hocker. The three sections that were referred to here, 3 (b), 
(3), (4), and (5), are you familiar with what they are / 

Mr. Pater. Not offhand, no, sir. 

Mr. Hocker. According to my copy of the Treasury Department 
regulations, they refer to establishing or continuing a sympathetic 
association with a saboteur, spy, traitor, seditionist, anarchist, or 

revolutionist, ete. 

And the fourth subparagraph is advocacy of use of force or vio- 
lence to overthrow the Government of the United State, etc. 

And subparagraph 5 reads membership in or affiliation or: sympa- 
thetic association with any foreign, domestic organization, associa- 
tions, movements, groups or combinations of persons which is totali- 
tarian, Fascist, Communist, or subversive. 

Does that comport with your recollection of those portions of the 
regulations? 

Mr. Patmer. Yes. 

Mr. Hocker. They are the same, as Mr, Hirshberg stated, as the 
same criteria in Executive Order 10450, is that correct 4 

Mr. Pater. Yes, sir. 

Mr. Hocker. So that the matters that you were trying, if I under- 
stand correctly, was whether he established or maintained a con- 
tinuing sympathetic association, whether he advocated the use of 
force or violence, or whether he was a member of any Communist, etc., 
or subversive or eur itions. Is that correct ? 

Mr. Patmer. I doubt that would follow, sir. 

Mr. Hocker. Why ? 

Mr. Paumer. I think that in the discussion that was carried on, they 
were attempting to refer to the various sections of the security order 
and the regulations which may be applicable, which may have been 
applicable. I don’t think they were particularizing, sir. 

In other words, I don’t believe they were amending the charges when 
they discussed those various sections. 

Mr. Hocker. Following immediately what I read, Mr. Palmer— 
that is you—made the following statement : 

You are saying that you are relying particular]y on that—these three that I 
have referred to—but you are not excluding any of the others. 


And Mr. Hirshberg said: 


As Mr. Palmer pointed out, one of the standards that we are required to give 
some weight to is that stated in 3 (b) (1) (ii) : any deliberate misrepresentations 
or falsifications or omissions of material facts. 

That was raised by Mr. Hirshberg at that time? 

Mr. Parmer. That is correct. 

Mr. Hocker. According to your recollection, were there any other 
matters that were mentioned in the Treasury regulations criteria as 
the basis of the determination by the Board ¢ : 
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Mr. Pactmer. I don’t know that I understand your question, sir. 
Are you asking whether there were other matters considered in the 
decision 4 

Mr. Hocker. No, sir. I didn’t want to ask you what matters were 
considered by the Board but what were the charges, the criteria, by 
which the heari ing officer asked the Board to determine whether or not 
Hynning was a security risk, and to ask you if it is not true that it 
was these three sections which I have just adverted to, plus this othe: 
section which was brought up after you mentioned this other matter 
dealing with deliberate “falsitications or misre presentations. 

Mr. Pauaer. W ell, of course, in these hearings, as you probably 
know, the opening statement made by the chairman always goes to 
the question of misrepresentation, evasion, withholding of material 
facts and so on, and the individual is put on notice of that at the very 
beginning by the chairman. That was done in this case as in all 
other cases on which I served. 

Mr. Hocker. You swear these witnesses, don’t you? 

Mr. Paumer. That is correct, sir. 

Mr. Hocker. And, of course, if he tells a falsehood under oath he 
is subject to a charge of perjury, isn’t he / 

Mr. Pauarer. That is correct. 

Mr. Hocker. Of course, if he is charged with perjury he is entitled 
to a trial on the issue of perjury, is he not / 

Mr. Parmer. That is correct. 

Mr. Hocxrer. And you warned him, do I understand, at least the 
security officer always warned the person who testified, that any mis 
representation would be taken in consideration in determining 
whether he is a security risk ? 

Mr. Panaer. I think that is invariably the case. It has been 
wherever I have served on the Board. 

Mr. Hocker. All right. 

With respect to the first charge in the bill of particulars, do you 
recall Mr. Tormoen saying to you the following ¢ 

$v Mr. TORMOEN: 

Mr. Chairman, I will state for the record that there are two paragraphs in 
the bill of particulars containing charges against Mr. Hynning. The first one 
is in connection with his membership in the Washington Bookshop Association. 
That, as the confidential file will show, was completely investigated and no 
action was taken after the completion of that investigation. We in these pro- 
ceedings are not going to make any issue of that point. 

Do you recall his saying that ? 

Mr. Paumer. I reeall that statement in substance, not the exact 
words, of course. 

Mr. Hocker. Then with respect to the second charge, do you recall 
Mr. Tormoen, in his closing statement, saying : 

Under no circumstances should this Board believe it is necessary to decide that 
Mr. Hynning is or is not a Communist or a pro-Communist. He is not so 
charged. 

Mr. Parmer. Tamsorry. I don’t recall that. If you say it is in the 
record, of course it is probably there. 

Mr. Hocker. Do you recall that after the matter was submitted to 
the Board, a motion—what shall I call it—a motion for summary judg- 
ment was filed by Mr. Hynning saying’ in view of these comments of 
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Mr. Tormoen about the two charges that were made, that the proceed- 
ings ought to be dismissed. Do you recall that ? 

Mr. Pater. I recall that. 

Mr. Hocker. Do you recall that Mr. Tormoen, the security officer, 
wrote a letter to the Board in response to that ? 

Mr. Pater. I do recall that there was correspondence of that sort. 

Mr. Hocker. Do you recall that Mr. Hynning’s letter indicated that 
there had been no specification of a charge of veracity in the bill of par- 
ticulars ? 

Mr. Paumer. I didn’t get that question exactly. I am sorry. 

Mr. Hocker. Do you recall this wording in Mr. Karasik’s letter to 
the Board with respect to his motion to have the case dismissed for fail- 
ure of these two charges to stand up, in which he said as follows: 

The security officer has only suggested a possible issue of veracity to the ex- 
tent that such an issue of veracity is a security charge under 3 (b) (1) (ii) of 
the aforesaid order, Treasury Order No. 22. It would not appear to be properly 
raised in that manner and at this time. The raising of such a charge would 
constitute an amendment to the bill of particulars which by its specific terms in 
this case, as well as by the Treasury order, can be amended only within 30 days 
of the issuance of the bill of particulars. Ete. 

Do you recall his raising that point ? 

Mr. Patmer. I don’t specifically, but I suppose it is in the letter 
which you read. 

Mr. Hocker. Do you recall that Mr. Tormoen in replying to that 
suggestion wrote to the Board saying: 

The contention that the issue of Mr. Hynning’s veracity is not open to consid- 
eration is wholly without merit. The Department order provides, section 3 (b), 
“Information regarding an applicant for employment, or an employee, in the De- 
partment which may preclude a finding that his employment or retention in em- 
ployment is clearly inconsistent with the interests of the national security shall 
relate, but shall not be limited, to the following : 

(ii) Any deliberate misrepresentations, falsifications, or omissions of material 
facts. 

Civil Service Handbook IN-—203, from which the chairman quoted at the hear- 
ing, suggests that the employee be so warned. Appendix F; R. 4. 

The Treasury Department order makes clear that the board is not limited by 
the charges in the bill of particulars and is, in act, required to give consideration 
to the transcript of the hearing, together with such confidential information 
as it may have in its possession. 

While I don’t ask you to remember the words, was that the subject- 
matter? Was that, in substance, your recollection of what Mr. 
Tormoen replied to the board on this issue of veracity ? 

Mr. Pautmer. Yes. I think that is correct. I think that in any 
event we concluded, all of us, that the issue of veracity could be con- 
sidered. 

Mr. Hocker. At that time the Civil Service Handbook referred to 
by Mr. Tormeon had not been made public, had it ? 

Mr. Paumer. I don’t believe so. 

Mr. Hocker. And did Mr. Tormoen’s letter refer to the footno*e on 
this very subject that he quoted, in the Civil Service Handbook, which 
says: 

It is assumed that the letter of charges will have conta‘’ned a statement ad 
vising the individual that deliberate misrepresentaticns, falsifications, or omission 
of material facts may constitute sufficient basis for removal. If it has not been 
so worded and adverse action is not warranted on other grounds, the board will 
refer the matter to the personnel security officer for amendment of the charges. 
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Did he call that to your attention ? 

Mr. Paumer. I don’t recall, sir. I don’t recall that, whether that 
was included in the letter or not. 

Mr. Hocker. Did the board consider that it might be necessary un- 
der that footnote, or desirable, to refer the matter to the personnel 
security officer for amendment of the charges to include the charge of 
veracity ¢ 

Mr. Paumer. Of course, that letter was sent to the security officer or 
to the Treasury for appropriate action. 

Mr. Hocker. Which letter? 

Mr. Pater. The letter from Mr. Karasik to which you have refer- 
ence. Whether there was any question of amending the charges, I 
don’t recall that at all. 

Mr. Hocker. Mr. Karasik, of course, if I understand correctly, had 
no way of knowing that there was such a footnote to the Civil Service 
Handbook since the handbook had not been made public at that time. 
Is that not true? 

Mr. Paumer. I think that is correct. 

Mr. Hocxer. And Mr. Tormoen’s letter to the board cited the prin- 
cipal section of the Civil Service Handbook, saying that veracity could 
be a grounds for determining that a man was a security risk. But 
Mr. Tormoen’s letter did not include any reference to this footnote 
which indicated that it might be appropriate to amend in such a case 
to include a charge of veracity, did it ? 

Mr. Pauaer. I don’t know, sir, whether that footnote was available 
at that time. It seems to me that that footnote was put in possibly 
after this hearing, in any event. I would not testify specifically as 
to that point, but ‘it is my recollection that it came later. 

Mr. Hocker. In any event, this footnote was not called to the 
board’s attention; was it 

Mr. Pautmerr. I don’t recall that it was, sir. 

Mr. Hocker. And, therefore, there was no rereference to the loyalty 
security officer for an amendment of the char ges to include the charge 
of veracity; was there ? 

Mr. Patmer. No, the board made no such request. 

Mr. Hocker. Now then, aside from the warning which you spoke 
about, aside from the regulations themselves, was there any indica- 
tion prior to the hearing, so far as you know, that Mr. Hynning would 
be charged with lack of veracity ¢ 

Mr. Paumer. Prior to the hearing ? 

Mr. Hocker. Yes, sir. 

Mr. Parmer. No, I don’t know of any. 

Mr. Hocker. Was there any specification at the hearing as to pre- 
cisely what the untrue statement he was to be charged with would be? 

Mr. Parmer. Whether he was to be charged with veracity, is that it ? 

Mr. Hocker. No, not whether he was to be charged with veracity 
in general, but what he was supposed to have said that was untrue 
‘hat he was to be charged with. 

Senator Hennines. As I understand it, there was a charge that 
lie was to be charged with veracity, is that it 

Mr. Paumer. Lack of ver ‘acity. 

Mr. Hocker. I am sorry. Thank you for the correction. 

Senator HennenéGs. I just wanted the record to reflect it accur ately. 
Of course, I knew that you didn’t mean that. 
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Mr. Hocker. No. The question is: Was he ever told as to what 
it was that he was supposed to have said that was not true 

Mr. Paver. I don't believe 1 can testify on that. I don’t know 
the answer to that one. 

Mr. Hocker. Was he ever given an opportunity to prepare to meet 
such a charge and to bring witnesses in on the question of whether 
he told an untruth in this hearing ! 

Mr. Parmer. During the hearing you are now referring to? 

Mr. Hocker. Yes, in any hearing was he ever given an opportunity 
to bring witnesses in before the board on the question of whether he 
had told an untruth, a specific untruth, other than just the same 
warning that anyone gets when he is to testify that he is under oath 
and must tell the truth ¢ 

Mr. Pavmer. Of course he was questioned as we went along and 
I think probably some of the questions would lead him to raise the 
question in his own mind as to whether he had testified throughout 
the proceeding truthfully. There were no formal charges, of course. 

Mr. Hocker. That is right. The only basis on which ‘he could have 
determined that his veracity might be in question, if I understand 
you, and in a specific statement, was that he should have gathered 
from the questions put to him that this was to be considered as a 
possibility. 

Mr. Parmer. Well, I think the question of veracity always lies 
in any case of that sort, or even in any proceeding of any kind. 

Mr. Hocker. That is right. Whenever a man raises his hand and 
swears to tell the truth he is subject to the pains and penalties of 
perjury. 

Mr. Pacmer. That is right. 

Mr. Hocker. We know that. What I am getting at is what oppor- 
tunity did he have to defend against that charge. That is all. And 
I take it that he was not charged in the letter of charges, nor was 
there given him in the hearing any specific statement as to wherein 
he had told an untruth, nor was he ever given an opportunity to pre- 
pare a defense to that charge and perhaps to bring in corroborative 
evidence with respect to such a charge, was there / 

Mr. Patmer. Of course, this board serves in a, sense as a jury as well. 
I assume that any jury in coming to a conclusion in any case in any 
court will weigh the question in their own minds as to whether or 
not the person has testified truthfully. 

Senator HenninGs. Not only is your statement true, but the court so 
instructs the members of the jury that they are the sole judges os the 
credibility of any witness and that they may disregard all or any 
part of such witnesses testimony if they deem that ‘the whiiden has 
knowingly testified to a falsehood. That is a general proposition, 
isn’t it? 

Mr. Patmer. Yes. 

Mr. Hocker. We are all agreed as to that, of course. I don’t wish 
to refute that. 

The only question that I raise is whether he had an opportunity to 
defend against that charge and, as a. question, whether he should be 
discharged as a security risk because he testified falsely in some par- 
ticular. 

Senator Hennings. Just a minute, please, Mr. Hocker. Do we un- 
derstand that the charges of Mr. Hynning’s socalled adherence to 
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was held upon what we now underst: ind to be his veracity ? 










communism or any variety of it, were abandoned at this time; 
they had been abandoned, I should say, at the time that the hearing 


Mr. Hocker. Well, all I can say is that that is what the record woul | 


appear to indicate, Mr. Chairman. I have read what thie 
officer who was representing the Treasury said: 


Under no circumstances should this board believe it necessary to decide 
ir. Hynning is or is not a Communist or a pro-Comimunist. He is not so charged 


Senator Hennines. I thought I understood that from the record. 


| ql Mr. Hocker. Yes, sir. At another place in the closing statement, 


TH the security officer said: 
This is not a trial conducted for the purpose of finding that Mr. TH 
s or is not a Communist of whatever variety. He is not being charged with 
: this 
i And substantially the same staement was made with respect to the 
charge reflating to the Washington Bookshop. 

Now then, Mr. Palmer, after this decision was made 
Hynning was finally dismissed, did Mr. Hynning bring 
attention this footnote to the Civil Service Handbook that 
ferred to? 

Mr. Parmer. He did. Heme ntioned it to me. 

Mr. Hocker. Did he also give you an aflidavit of some woman w 
made a statement in it relative to the issue upon which his veracity 
was doubted 4 

4 Mr. Paumer. He did. He showed me an affidavit. That 


course, at the hearing, was it—what this woman had said or 
ported to have said, or what she swore to/ 


Mr. Hocker. And that testimony was not before the board, 


Let me put it this way: I see your dilemma and I don’t wish to get 
into the area of what you decided on. This was new evidence so far 


as the board was concerned? That is, from the woman ? 
Mr. Parmer. This woman was, according to Mr. IHynning, 


to testify, if a hearing were held, or present evidence in any form, 


She was willing to-be cross-examined. She made an affidavit. 
is true; and he showed that affidavit to me. 


Mr. Hocker. Now, in the absence of a charge of veracity 
would not have been any occasion for the testimony contained in the 
affidavit, would there? That bore on the question of veracity; 


not 4 
Mr. Patmer. Yes: that was one facet of it. 


Mr. Hocker. Now then, after this matter was called to your atten- 
tion, that is the footnote which has not been disclosed to you, and the 
affidavit which he showed you and which there was no occasion for in 
the hearing, as I understand it. did you and the other membe rs ot 


the hearing board perform a most unusual and, I may say 


like, function of writing a letter to the Treasury Department on this 


subject ? 
Mr. Patmer. We did write a letter. 


Mr. Hocker. Are you able to tell me cain or not in this letter 
that the three of you jointly—well, before I get to that question, be- 
fore you signed the letter, did you review the contents of it with your 
superiors in the Department of Justice to see if it was proper for you 


to write such a letter ? 
Mr. Parmer. I did, sir. 
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Mr. Hocker. And the letter was sent to the Treasury Department / 

Mr. Patmer. Pardon me. Let’s go back. You asked if I reviewed 
it with my superiors? 

Mr. Hocker. In the Department of Justice ? 

Mr. Paumer. I read—I reviewed it with my colleagues in the 
Department. 

Mr. Hocker. I beg your pardon. The letter was then sent to the 
Treasury ; was it / 

Mr. Paumer. It was. 

Mr. Hocker. Can you tell me whether it was the unanimous recom- 
mendation in that letter of the hearing board that the question of 
whether Mr. Hynning should be determined to be a security risk should 
be reconsidered ? 

Mr. Patmer. I would like, if I may, to most respectfully decline 
to answer any questions with respect to the contents of the letter. 

Mr. Hocker. All right. 

You notice that I started the question by saying, “Can you tell me.” 
You feel that under the regulations you are not able to tell us that? 

Mr. Parmer. That is correct, sir. 

Senator Hennings. Thank you, sir. We appreciate very much 
your coming here this morning to give us the benefit of your testimony. 

Mr. Hocker. Thank you very much, Mr. Palmer. 

Senator Hennings. Call your next witness. 

Mr. Hocker. Mr. Norman Towson. 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Towson. I do. 


TESTIMONY OF NORMAN TOWSON, DEPUTY EMERGENCY PLANNING 
COORDINATOR, OFFICE OF THE ASSISTANT SECRETARY FOR 
ADMINISTRATION, DEPARTMENT OF COMMERCE 


Mr. Hocker. You are Mr. Norman Towson? 

Mr. Towson. Yes, sir. 

Mr. Hocker. You are employed by the Department of Commerce of 
the United States ? 

Mr. Towson. Yes, sir. 

Mr. Hocker. You are a member of the civil-service panel of hearing 
officers for security cases, are you? 

Mr. Towson. That is correct. 

Mr. Hocker. And you served as a member of the hearing board 
which heard the matter of Clifford J. Hynning, an employee of the 
Treasury ¢ 

Mr. Towson. Yes, sir. 

Mr. Hocker. That was a year ago in April—April 1954, approxi- 
mately ? 

Mr. Towson. I think that is approximately correct. 

Mr. Hocker. Have you heard the testimony of Mr. Palmer this 
morning, Mr. Towson ¢ 

Mr. Towson. I did. 

Mr. Hocker. Without going over the same ground with you, is the 
testimony that he gave in response to the questions that I asked him 
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substantially in accord with your recollection of what happened at the 
hearing ¢ 

Mr. Towson. E ntirely so, yes, sir. 

Mr. Hocker. Did you join with the other members of the hearing 
board in writing this letter to the Treasury Department ? 

Mr. Towson. I did, sir. 

Mr. Hocker. Have you ever done that—have you served as a mem 
ber of any other hearing board ? 

Mr. Towson. Yes, I have. 

Mr. Hocker. Have you ever written such a letter in any other case / 

Mr. Towson. No, sir. 

Mr. Hocker. In fact, have you ever heard of that ever being done 
before ? 

Mr. Towson. I never heard of that, no, sir. 

Mr. Hocker. Did you feel that under the circumstances in this case 
and the revelation of the footnote to the Civil Service Handbook and 
the information contained in the affidavit that justice required such a 
letter be sent ? 

Mr. Towson. May I answer the question in general, sir, rather than 
as to the specific letter ? 

Mr. Hocker. Yes, sir. 

Mr. Towson. In general I feel whatever steps are necessary should 
be taken to see that an employee is given an opportunity to clear his 
name. 

Mr. Hocker. Yes, sir. 

Mr. Towson. I feel as to the deliberations of the board which led 
up to the writing of the letter, I am required to respectfully request 
permission to decline to answer. 

Senator Hennines. No further questions. 

We thank you very much, Mr. Towson for coming here. 

Mr. Hocker. Thank you very much. 

Senator Hennincs. The committee will stand in recess for 10 
minutes, 

( Brief recess. ) 

Senator HenninGs. The subcommittee will please come to order. 

The next witness, Mr. Hocker. 

Mr. Hocker. Mr Hynning, will you be sworn, please. 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth 
and nothing but truth, so help you God ¢ 

Mr. Hynnrne. I do. 

Senator Hennings. Please be seated. You may proceed. 


TESTIMONY OF CLIFFORD J. HYNNING, WASHINGTON, D. C. 


Mr. Hocker. Will you please state your name? 

Mr. Hynninc. My name is Clifford J. Hynning, H-y-n-n-i-n-g. 

Mr. Hocker. How old are you? 

Mr. Hynnina. I am 42 years of age. 

Mr. Hocker. Are you a lawyer, admitted to the bar of any State? 

Mr. Hynnrna. Yes. I was admitted to the bar of Illinois in 1934, 
and I am also a member of the bar of the District of Columbia, the 
Supreme Court of the United States, and I might add a temporary 
member of the Treasury Bar. 
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Mr. Hocker. When were you first admitted to practice 

Mr. Hynnine. In 1934. 

Mr. Hocker. And what was your first Government position, Mr. 
Hynning ? 

Mr. Hynnina. Well, as a student I believe I worked with FERA— 
Federal Emergency Relief Administration. 

Mr. Hocker. Was this in helping you earn your way through col- 
lege? 

Mr. Hynninc. That iscorrect. Then my regular position was with 
the TVA, later the National Resources Planning Board, later the Na- 
tional Resources Committee—it had various names from year to year— 
und then later the Department of Commerce. 

I have been continuously in the Federal service since 1938, wp to the 
time of my dismissal by the Secretary of the Treasury, in June 1954. 
That would give me a service of approximately 16 or 17 years. 

Mr. Hocker. How many years were you employed in the Treasury 
Department ? 

Mr. Hynnine. I came to the Treasury Department in the fall of 
1943, so that would mean I had been there approximately 10 years. 

Mr. Hocker. What was your position in 1942 ? 

Mr. Hynnino. In 1942 T had two positions. In the early part of the 
year I was an analyst in the Research Division of the OPA. Later in 
the year I was an enforcement attorney in the Enforcement Division 
of the OPA. 

Mr. Hocker. Tell me something about the positions that you have 
held with the Treasury, Mr. Hynning. 

Mr. Hynnina. Well, when I came to the Treasury in the fall of 1943, 
I was assigned to work on the preparatory work for the occupation of 
Germany. And I was instructed to make a collection and analysis of 
financial laws of Nazi Germany for possible use in determination of 
occupation policy in the financial field. 

Mr. Hocker. I had not meant to get into that yet. You were em- 
ployed by the Treasury asa lawyer, w rere you? 

Mr. Hynninc. Asan: attorney, yes, sir. 

Mr. Hocker. And did you havea title? 

Mr. Hynnine. I suppose—I think we were called attorney-advisers. 
Perhaps we had adjectives like “principal” or “head” or something like 
that, but I don’t remember what it was at that time. 

Mr. Hocker. Well, did you continue as just an attorney throughout 
vour career in the Treasury ? 

Mr. Hynnine. That is correct, sir. 

Mr. Hocker. And when you were dismissed did you have any spe- 
cial title or just “attorney” ? 

Mr. Hynnine. I think the personnel sheet said “attorney-adviser.” 

Mr. Hocker. Still said “attorney-adviser” ? 

Mr. Hynnina. That is correct. 

Mr. Hocker. Can you tell something of the type of responsibilities 
that you were entrusted with in the Treasury Q 

Mr. Hynninc. Well, I have worked exclusively in the area of 
international finance. 

Mr. Hocker. Yes. 

Mr. Hynnine. And the law pertaining thereto. After working in 
the area of Germany, I was concerned with the various foreign aid 
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programs and was the prince ipal attorney working in that area. | 
worked on the drafting of legislation and the presentation of testi 
mony before the Congress with 2 respect to the foreign aid program. 
Most of the documents, or I should not say most, but a great deal of 
the documents were highly classified. 

Mr. Hocker. Can you give us any instances of any special respon 
sibilities that you as an individual were given within the Treasury ¢ 

Mr. Hynnineo. Well, in the winter of 1951-52, I was the Treasury 
member of what was known as the Rubin mission to the NATO 
countries in Europe. 

The purpose of this mission was to enter into tax arrangements 
covering the foreign taxes that would fall on American forces and 
installations in E urope. And I participated with Mr. Rubin in the 
negotiations of these agreements with various European countries 
such as France, Italy, Denmark, and Norw: ay. During part of that 
time, in Mr. Rubin’s absence, I conducted the negotiations myself 
with those governments. 

Mr. Hocker. Now as to the charges that were brought against you, 
when were the charges first brought : against you, Mr. Hynning ? 

Mr. Hyxnrva. I received the statement of charges on two occa- 
sions. The first occasion was a letter dated December 8, 1953. The 
second occasion was a letter dated March 15, 1954. 

The wording of those charges was identical on both occasions, with 
one exception. The second letter referred to the fact that I had 
supphed a written answer dated in January of 1954. 

Mr. Hocker. Well, the charges against you—— 

Mr. Hynnine. The charges were “worded exac tly the same on both 
occasions. 

Mr. Hocker. And you, as I understand it, answered the first letter ¢ 

Mr. Hynnina. In written form, in a sworn statement under oath. 

Mr. Hocker. And the suggestion was made in the second letter 
that you amplify that statement ; is that what it referred to? 

Mr. Hynnrna. The second letter—— 

Mr. Hocker. Well, I can read that. 

Mr. Hynnina. Tam sorry. I believe you have it. 

Mr. Hocker. The last paragraph of the letter of March 15, which 
is the part that you said was the only new part that was added- 

Mr. Hynnrna. It was just the matter in parenthesis that was new, 
not the entire paragraph. 

Mr. Hocker. I see. 


In addition to your sworn statement dated November 24, 1952 and your 
statement dated January 8, 1954, in response to the notice of reassignment dated 
December 10, 1953-— , 


is that the matter ? 

Mr. Hynnina. The only thing that is new is the reference to the 
response of January 8, 1! 4. 

Mr. Hocker. Was ther any indication in either letter that there 
was any question of want of veracity on your part ? 

Mr. Hynnrno. No, sir. 

Mr. Hocker. Did you expect to have any such charge made against 
vou at the orn 

Mr. Hynnrvq. I didn’t know what to e xpect at the hearing. When 
I was aitand that my written answer was insufficient, I submitted 
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a memorandum to my superior, requesting that I be advised of the 
issues of the hearing and requesting certain detailed information with 
respect to the alleged 1942 statement. , 

Mr. Hynnino. This was submitted to Mr. Elting Arnold, Assistant 
General Counsel. I have a copy of this statement. Should I read 
from it? 

Mr. Hocker. Did you get a reply ? 

Mr. Hynnine. I received an oral reply to the following effect that 
he had presented my questions to the General Counsel, Mr. ‘Tuttle, 
who was also the acting security officer; that Mr. Tuttle had informed 
him that he would not want to see me; that the bill of particulars 
stated the gist of the charges; that if I had any questions I should 
take them up with the alternate security officer, one Commander 
Howard; and Mr. Arnold informed me of one further fact, that the 
name of the third party, that is the employee, involved in the 1942 
interview was JJ. 

I can give the full name if you wish, but since I believe he is an 
innocent party I would just as soon identify him by the initial. The 
name is fully known to the Treasury and I believe to the subcommittee 
staff. 

Mr. Hocker. Well, for this purpose, it will be 

Mr. Hynninea. J. 

Mr. Hocker. Sufficient to identify him as J. 

You got no further written specifications than these two letters, as 
L understand it? 

Mr. Hynninc. That is correct. 

Mr. Hocker. But you say you were given this additional informa- 
tion, that the person respecting whom you were being interviewed in 
1942 was a man by the name of J, commencing with that letter? 

Mr. Hynnina. That is correct. I should say I did receive one 
further piece of information, somewhat earlier. 

In December of 1953, I had an oral interview with Mr. Tuttle. 
At that oral interview I submitted to him a written request for certain 
further details. I also have a copy of that available here if there 
is interest in it. 

As a result of that interview, Mr. Tuttle told me that I would 
have access to certain of my confidential files, to which I had been 
denied access, for the purpose of preparing my answer. And he also 
stated that although the charge was worded in the affirmative form, 
that is, “Communism is a democratic form of government,” the file 
evidently showed that it was a question, “Communism is democratic, 
isn’t it”? 

I made some remark about the Socratic method of inquiry. I stated 
in my answer that I appreciated learning the fact that the basis for 
part of the charge was in question, perhaps rhetorical in form, that 
had been asked of the investigator and not an affirmative statement. 

Mr. Hocker. What I was coming to—— 

Mr. Hynninc. That is all I learned about the nature of the charges 
prior to the hearing. 

Mr. Hocker. Prior to the hearing then, with the exception of these 
2 slight additional pieces of illustration, you might say, these were 
the 2 charges which you went to trial on? ; | 
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Mr. Hynnina. I was uncertain at the time of the hearing as to what 
was the significance of the last paragraph, which named certain per- 
sons in the Tre: sury. And we were informed at the opening of the 
hearing that nothing in the last paragraph was in issue in the pro- 
ceedings. 

Mr. Hocker. That would seem to follow from the wording of the 
letter, which says: 

In accordance with the provisions of section 5 (e) of the Treasury Department 
Order No, 82, revised, such information, stated with as much specificity as se- 
curity considerations permit, is the following: 

“(1) You are or have been a member of the Washington Bookshop Asso- 
ciation; and 

(2) You are reported to have made statements during 1948 to the effect 
that (a) Communism is a democratic form of government; and (b) anyone who 
has studied communism certainly does not think it is dangerous at the present 
time. Further, you are reported to have indicated that you did not consider 
communism subversive.” 


Those were the written charges of which you were given notice; 
is that it? 

Mr. Hynnina. That is correct. 

I would like, sir, to relate one further matter here. 

Mr. Hocker. Can we come to that in a minute ? 

Mr. Hynnrina. Yes, sir. 

Mr. Hocker. Let me talk about these particular charges. Let us 
look at them briefly, one by one. 

The first charge is that you were a member of the Washington 
Bookshop Association. What was the nature of your association or 
membership with the Washington bookshop Association ? 

Mr. Hynnina. I think I can apenee that best by reading one sen- 
tence from my written answer. I said: 

As to charge 1, I deny that I am or have been a member of the Washington 
Bookshop since 1942. And I believe that I have never been a member of the 
Bookshop as that term has been defined by the Attorney General of the United 
States. 

I had obtained discount privileges at the Washington Bookshop, 
and I had made purchases of phonograph records at a discount. I 
understand there is a confidential opinion of the Attorney General 
that was made necessary by certain provisions in the Economie Co- 
operation Act, with respect to the employment of personnel, which 
set forth that any person who merely had a customer relationship 
to the Bookshop was not a member of the Bookshop. 

Mr. Hocker. I have here a memorandum of the Attorney General, 
Mr. Biddle, dated 1942, which was one of the exhibits at an investiga- 
tion of un-American propaganda activities before the Special Com- 
mittee on Un-American Activities of the House of Representatives, 
in 1944, reading in part as follows. It bears the label “Strictly Con- 
fidential” but since this is a government publication, I guess that has 
been withdrawn long since: 

The Washington Cooperative Bookshop under the name, The Bookshop Associa- 
tion, was incorporated in the District of Columbia in 1938, for the stated purposes 
of providing a meeting place for persons interested in the literary and cultural 
activities, providing for the cooperative purchase and resale of literature and 
works of art, for the profit of its members and its consumers, maintaining a 
renting library and ticket service and other activities of a literary educational 
ticket and cultural nature. 
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Then follows a description of the activities of the bookshop, and 
then this final paragraph: 

In view of the nature of the enterprise, investigation of charges of participa- 
tion in the Washington Cooperative Bookshop have been restricted to exclude 
mere patrons or subscribers and to include only those fairly charged with 
participation in its administration. 

Did you participate in any way in the administration of the 
bookshop ? 

Mr. Hynnina. No, sir. 

Mr. Hocker. And you had a membership authorizing you to pur- 
chase at. a discount, was that the nature of it? 

Mr. Hynnina. It was a discount card for which I believe the fee of 
$1 was paid. 

Mr. Hocker. And among other persons who also purchased at a 
discount in the same way was Justice Louis D. Brandeis of the Su- 
preme Court, was he not? 

Mr. Hynninec. I have also been informed that one of my clients, Mr. 
Frank Waldrop, made purchases there. 

Mr. Hocker. In any event, you didn’t have any thing to do with the 
bookshop except that you purchased under this card records at a 
discount, is that correct ? 

Mr. Hynninc. That is correct. 

Mr. Hocker. Was this explained at the hearing? 

Mr. Hynninea. It was. This was the matter, I believe, of an inter- 
rogatory in 1942 at which I gave that explanation with more details 
as to dates and what not than I was capable of at the hearing. And I 
had submitted as part of my answer a letter from the OPA stating that 
this matter had been investigated and disposed of. 

Mr. Hocker. Was it in this connection at the hearing that Mr. 
Tormoen in his final argument as the security officer before the board 
stated, 


No special issue is being made by the Government as regards the alleged 
membership of Mr. Hynning in the Washington Bookshop, membership during 
at least one year being admitted by Mr. Hynning. 

However, this board in reaching its decision and in considering all of the facts 
and testimony, including all information in the file which has not been available 
to Mr. Hynning, must take into consideration that fact that Mr. Hynning has 
been unable to see it and may not have been able to see it as he might fully 
have done if this confidential information had been given to him or disclosed 
to him. 


Mr. Hynnina. I recall that statement. T would like to point out 
that the statement I read from my answer did not contain an admis- 
sion of membership. 

Mr. Hocker. Here is another reference I was looking for, in con- 
nection with this explanation of the Washington Bookshop and the 
extent of your participation in it. Was it in that connection that 
Mr. Tormoen made the statement that I read a minute ago, and the 
following statement at page 14 of the transcript: 


Mr. Chairman, I would state for the record that there are two paragraphs in 
the bill of particulars containing charges against Mr. Hynning. The first one is 
in connection with his membership in the Washington Bookshop Association. 
That, as the confidential file will show. was completely investigated and no 
action was taken after the completion of that investigation. We in these pro- 
ceedings are not going to make any issue of that point. 


Was that the position taken by the security officer at the time of the 
hearing ? 









i 
|| 
| 











SECURITY 





AND CONSTITUTIONAL RIGHTS 697 


Mr. Hynnino. That is correct. I have been informed that he had 
previously told that to my attorney prior to the hearing, and I had been 


given substantially the same statement by Mr. Tuttle in December of 


1953, that the bookshop matter was unimportant. 

Mr. Hocker. All right. With respect to the second statement, you 
are reported to have made statements during 1942 to the effect. that 
communism was a democratic form of government and so on. 

How long prior to the time that charges were filed against you was 
this alleged statement made? 

Mr. Hynnine. The statement—I am sorry. I am not sure if |] 
understand your question. You mean the statement attributed to me 
was made? 

Mr. Hocker. Yes. 

Mr. Hynnine. That was stated in the bill of particulars to have 
been made in 1942. 

Mr. Hocker. What time—When were the charges made against 
you! 

Mr. Hynninc. The charges were received by me in December 1953. 

Mr. Hocker. So it would be something over 11 years prior that this 
conversation was said to have taken place? 

Mr. Hynnino. That is correct, sir. 

Mr. Hocker. Did you find out at the hearing who you were supposed 
to have made this remark to? 

Mr. Hynnine. Yes, sir. That was a former agent of the FBI, who 
appeared at the hearing. 

Mr. Hocker. Do you have his name? 

Mr. Hynnina. His name is Frederick Green. He is no longer with 
the FBI; nor is he in investigative work. 

Mr. Hocker. Can you tell me how many times you have been inter- 
viewed by agents of the FBI, let us say since 1942? 

Mr. HynninG. On numerous occasions. I cannot separate readily 
interviews by investigators from the Civil Service Commission, Naval 
intelligence or FBI. They were making inquiries concerning the 
characters and habits of acquaintances or former fellow students. 

I made an estimate that in 1942 possibly I had been interviewed a 
dozen times or more. 

Mr. Hocker. You mean in that 1 year? 

Mr. Hynnina. In that 1 year. 

Mr. Hocker. Twelve years ago it would be now, wouldn't it? 

Mr. Hynnino. That was just an estimate. 

Mr. Hocker. All right. 

Mr. Hocker. I suppose you have been investigated, interrogated by 
such investigating officers both prior to 1942 and subsequent to 19424 

Mr. Hynnina. That is correct, sir. 

I recall in detail only one interview and that was an interview con- 
cerning myself, namely, the alleged membership in the Washington 
Bookshop, which took place in the summer of 1942. I recall that one 
because it concerned me and not a third party. 

Mr. Hocker. As the evidence came out at the hearing—I should 
have asked you before I began to ask you about the evidence in the 
hearing, Mr. Hynning, so that before you testify you can make this 
statement if you are willing to do so—the General Counsel of the 
Treasury has asked whether, if we were to-hear from you, we would 
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be willing to make available to the Treasury the use of the entire 
transcript of the hearing rather than just such portions as I read. 

Mr. Hynnina. I think that is a splendid suggestion, sir. 

Mr. Hocker. You have. no objection to that ? 

Mr. Hynninc. None whatsoever. 

I have one minor observation to make, which is the same that I 
made a little while ago, in reference to the name “J.” I think there 
are the names of two parties who I think are innocent who are men- 
tioned in the transcript, and in order to avoid embarrassment I would 
suggest they may be identified by initial, but this is not essential. It is 
merely a suggestion on my part. 

Mr. Hocker. All right. You are perfectly willing to let the Treas- 
ury examine and m: ake public any portion of the transcript it cares to. 

Mr. Hynnive. I think it is an excellent suggestion. 

Mr. Hocker. All right. 

Mr. Hynninc. I would like also to have my entire answer incor- 
porated if that were pertinent. 

Mr. Hocker. Well, perhaps we will find an occasion to do that. 

We were talking about this Agent Green in this interview. Did Mr. 
(zreen testify at the hearing? 

Mr. Hynninea. Yes, sir. 

Mr. Hocker. Did he testify as to what the duration of this inter- 
view with you was / 

Mr. Hynnine. It is my recollection, sir, that he said it was 10 min- 
utes. It appears in the transcript. 

Mr. Hocker. I think that is right. He said at the hearing that 
the interview took place in 1942, some 11 years ago. 

Mr. Hynnine. At that time it was approximately 12 years, at the 
time of the hearing. 

Mr. Hocker. I see, and it lasted for 10 minutes? 

Mr. Hynnine. That is correct, sir. 

Mr. Hocker. Did he testify as to whether the interview concerned 
you or whether it concerned somebody else ¢ 

Mr. Hynninc. His testimony was that he came to me as a “con- 
fidential source” m order to get information about a third party, 
Mr. Y. So the interview concerned what information I could provide 
on Mr. Y. 

Mr. Hocker. And you had been told orally before that the interview 
concerned a Mr. J ? 

Mr. Hynnina. That is correct, sir. 

Now, there are two separate individuals, J and Y. They both exist. 

Mr. Hocker. And the names are somewhat similar, although start- 
ing with a different initial ? 

Mr. Hynnine. That is correct, sir. 

Mr. Hocker. I believe someone said in the course of the hearing 
that the two letters J and Y are pronounced the same in Norwegian, 
or some language. 

Mr. Hynninco. The remark, I believe it was this, sir, that one of 
the board members pointed out that I was pronouncing the name as 
if it were a “J”, whereas Mr. Tormoen, the security officer, was pro- 
nouncing it as if it were a “Y” and Mr. Towson said that he knew 
of no language i in which the “Y” was pronounced as if it were “J” 

Mr. Tormoen, who I understand speaks Norwegian, and I under- 
stand Norwegian also, stated “only in Scandinavian.” 
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Now I believe that this was a slip of the tongue. It is fairly well 
known that in Scandinavian the “J” sounds like a “Y¥” but the “Y" 
does not sound like a “J” 

Mr. Hocker. In any event—— 

Mr. Hynnine. I think Mr. Tormoen misspoke or he may have been 
humorously inclined. 

Mr. Hocker. At any event, you told prior to the hearing that it 
involved a Mr. J ¢ 

Mr. Hynnine. Mr. J. Well, I might state that Mr. J, 1 knew as a 
fellow student at the University of Chicago. 

Mr. Hocker. We don’t want to air the charges against Mr. Y or J. 

Mr. Hynnine. All right. J was better known to me than Y. 

Mr. Hocker. At least part of the hearing you thought the interview 
concerned not you but Mr. J and at the hearing you found that the 
interview was supposed to have concerned not you but Mr. Y ¢ 

Mr. Hynnine. That is correct. 

Mr. Hocker. What was the first notice that you had that there was 
considered to be an issue as to whether you had testified falsely at 
the hearing, Mr. Hynning? 

Mr. Hynnine. It was the summation by Mr. Tormoen. Of course, 
I recall that the chairman said, “If you don’t tell the truth you may 
not be retained” but I was unable to find any thing in that statement, 
anything different from the explanation of the meaning of an oath. 

And when I heard Mr. Tormoen saying, “This presents a question 
of my credibility” I was greatly puzzled. 

I would like to state one further thing there. I am an attorney, 
but I realize that when an attorney represents himself, he sometimes, 
as the saying goes, “has a fool for a client” so when I appeared in that 
proceeding I had counsel, very capable counsel. 

Let me—I think this is germane to this—I wanted at that point 
to say, “Let’s bring in the man involved here, so I can see him.” But 
my counsel said, “That is wholly unnecessary. This is farfetched. 
Keep quiet.” So I kept quiet. 

Mr. Hocker. Well, in any event, neither Mr. J nor Mr. Y were 
i party to this conversation, if it took place, between you and the FBI 
agent in 1942? 

Mr. Hynnine. They did not participate. One of them was the sub- 
ject, presumably, of the conversation. 

Mr. Hocker. O. K. But the only witnesses that there were to this 
alleged conversation in 1942, some 12 years prior, were you and the 
FBI agent, Green; is that correct ? 

Mr. Hynnic. That is all I know about it, sir. 

Mr. Hocker. That is all he testified to, was it not ? 

Mr. Hynnivne. I think so. 

Mr. Hocker. Now, then, did Mr. Green testify at that hearing that 
he had no independent recollection of what took place at that inter- 
view ? 

Mr. Hynninea. Mr. Green testified on response I think to 6 or 7 
questions by my counsel that all he could testify to was what was set 
forth in his report. The page references to those exchanges, I believe, 
are set forth in the letter of my counsel. 

Mr. Hocker. All right. 

Mr. Hynnino. And we gave a couple of examples in that letter. 
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Mr. Hocker. I find one here at page 38 of the transcript. This ques- 
tion and answer takes place in the testimony of Frederick Green, page 


38: 


Question. Do you recall the circumstances of this investigation and whom 
you were investigating in 1942 when the name Hynning appeared in your 
report.—Answer. I don’t recall of an independent recollection but from having 
my memory refreshed I recall. 


Is that what he said ? 

Mr. Hynnina. That comports with my recollection ; yes, sir. 

Mr. Hocker. And you say he testified to that effect several times? 

Mr. Hynnina. Yes,sir. I believe we gave 13 page references where 
similar exchanges took place. 

Mr. Hocker. Now, then, were you asked whether you had this con- 
versation with the FBI agent in 1942 ¢ 

Mr. Hynnine. Yes. 

Mr. Hocker. Did you tell what you knew about it ? 

Mr. Hynnine. I stated that I had no recollection of the conversa- 
tion, but that I was persuaded from what Mr. Green had said about 
the nature of the duties of the employee, that some kind of interview 
like that must have taken place. But I could no longer recall it. 

Mr. Hocker. At the commencement of the hearing did your lawyer 
ask you what criteria of the Treasury regulations were involved in 
your case, under which subparagraph of the Treasury regulations you 
were deemed a security risk ? 

Mr. Hynnine. Well, I asked him when I received the bill of particu- 
lars. 

Mr. Hocker. No,no. Iam talking about at the hearing. 

Mr. Hynninea. At the hearing I was not asked any such question. 
He asked the question of the security officer. 

Mr. Hocker. That is what I am coming to. And did the security 
officer say—the question is: 

Mr. Karasrk. I renew my question made previously inquiring as to what 
security standards were applied in the drafting of this bill of particulars. 

Mr. TorMoeEN. It is requested that Mr. Hirshberg, the legal officer, make a 
statement as to that point in the record. 

And Mr. Hirshberg’s answer was : 


Now, I think the answer to the “ee question that Mr. Karasik has asked 
would be that we rely on paragraphs 3, 4, and 5. 

And then later Mr. Hirshberg referred to 3 (b) (1), sub-2, which is 
the one respecting falsification, misrepr uated ion, 

Mr. Hynnino. That is correct. 

Mr. Hocker. Now, then, the principal ones he was relying upon 
were 3,4, and 5. I want to ask you if those are the Treasury regula- 
tions which are identical with 10450, which referred to establishing a 
close association with a Communist, advocating communism, and mem- 
bership ina Communist or a subversive organization. 

Are those the three that he referred to 

Mr. Hynninea. That is correct. 

Mr. Hocker. Was there any testimony or any suggestion by anybody 
at the hearing that you had ever established a continuing or sympa- 
thetic associ iation with a Communist ? 

Mr. Hynninea. Not that I know of. 

Mr. Hocker. There was none in the record, at least 7 
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Mr. Hynnina. None whatever. 

Mr. Hocker. Were you asked no questions on that subject 

Mr. Hynnina. No,sir. 

Mr. Hocker. Was there any evidence in the record to deal with the 
question of whether you had ever advocated the use of force or vio- 
lence to overthrow the Government of the United States ¢ 

Mr. Hynnina. No, sir. 

Mr. Hocker. There was no charge to that effect ? 

Mr. Hynnino. None that I read in those terms. 

Mr. Hocker. You were asked no questions about that ? 

Mr. Hynninoa. That is correct, sir. 

Mr. Hocker. And the third matter on which he relies was mem- 
bership in or affiliation or sympathetic association with communist or 
subversive organizations. Was there any charge of that sort made 
against you ? 

Mr. Hynninea. Well, I assumed that the Bookshop situation pre- 
sumably had some relationship thereto. 

Mr. Hocker. All right. The Bookshop situation washed out, didn’t 
it? 

Mr. Hynnina. That is my understanding of the English language, 
yes, 

Mr. Hocker. Aside from the Bookshop situation were there any 
questions asked you to attempt to develop that you were a member of 
Communist or subversive organizations ¢ 

Mr. Hynnina. No, sir. 

Mr. Hocker. And those were the three matters which were cited by 
the security officer as the criteria involved ? 

Mr. Hynnina. That is correct. 

Mr. Hocker. Then, have you ever been a Communist ? 

Mr. Hynninea. No, sir. 

Mr. Hocker. Have you ever been a member of any subversive or- 
ganization ? 

Mr. Hynnine. No, sir. 

Mr. Hocker. As a matter of fact, do you have a record throughout 
the history of your’period with the Treasury of being anti-Commu- 
nist ? 

Mr. Hynninoa. I think my record predates my entry into the Treas- 
ury. I would like 

Mr. Hocker. What can you tell us about your record with respect to 
communism? Is this a matter of written reports and memorandums 
in the Treasury files? 

Mr. Hynnina. I believe so. I think my record is clear and I don’t 
believe it is in dispute by the Treasury. I think I stated in my answer 
that at a very early date I became very interested in political thought, 
and that I was a professional student of political thought. 

I finally wound up with a doctor of philosophy degree in political 
science under Charles Merriam at the University of Chicago, whom I 
regard as one of the greatest Americans studying democracy. 

I first studied communism as a subject in theory under the senior 
Senator from Illinois, Paul Douglas. And I quickly learned from 
him that it was bad history, bad economics, and bad polities. And 
I so stated in my answer. 
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I was able to produce evidence from the chairman of the Department 
of Political Science of the University of Chicago, who was a fellow 
classmate of mine, that he recalled that during the thirties I had made 
innumerable statements criticizing the democratic pretensions of the 
Soviet Constitution. 

I had an affidavit by Leonard White, former United States Civil 
Service Commissioner, a former member of regional loyalty boards, 
that he regarded me as a man of conservative bent. 

I was able to show that my doctor’s dissertation had an introduction 
written by Charles Merriam in which he recognized it as a contribu- 
tion to democratic theory. 

In 1941 or 1940, I was the author of one of the monographs in the 
TNEC entitled “Taxation of Corporate Enterprise.” That contained 
some discussion of the ordering and forbidding device of a police state 
or a totalitarian system in comparison with the methods of a demo- 
cratic state, and it sets forth certain desiderata, desirable features 
of a democratic tax system. 

I am happy to say that this particular section of that report is sum- 
marized by Randolph Paul in his book, Taxation in the United States. 

In that same manner, I was the coauthor with Dewey Anderson and 
others of a chapter in the final report of the canals investigation 


on fiscal policies in which we advocated “the defense production of 
planes, tanks, ships, and guns, all of the material of war.” This was 
at a time when the neutralism of the Communist line was well known. 

I think now I come to my relationship with Mr. Harry Dexter 
White and the Morgenthau plan for Germany. I have set forth in my 
written answer that I recall three major disagreements on policy mat- 


ters with Mr. White and his associates in the Treasury. 

I didn’t want to say that because I disagreed on these three that I 
also disagreed on other matters. But I would like to relate two of 
them because I think they are rather vital to the matter of where I 
stand on the issue of communism and Soviet Russia. 

I set forth there that in the spring of 1944 I prepared, together with 
another attorney, a plan for the control of inflation in occupied Ger- 
many. In this report we pointed out that inflation was harmful to 
the middle classes and lower groups. It follows from that it would 
be harmful to any hope of restoring a democratic society in Germany. 
We presented a detailed plan to deal with inflation through heavy 
reliance on sales taxation. This plan was presented to Mr. White, and 
I stated that he rejected it on the ground that inflation could just as 
well come in Germany; that he would like to see the development of 
chaos. 

I happen to have for the year 1944 a personal dairy containing 
entries with respect to some of my conversations or staff meetings with 
Mr. White. I would like to read from an entry of May 30. 

Senator Hennines. What year is this? 

Mr. Hynnine. 1944. 

Senator Hennines. Thank you. 

Mr. Hynnine (reading) : 

And then White proceeded to announce his do-nothing policy; close the 
borders, retain exchange controls, and then await the development of chaos; no 


exchange rate, open banks, et cetera, until the Army begged us to come in. “I 
don’t like it.” 
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However, Mr. White was a powerful man in the Treasury, and his 
views with respect to inflation in occupied Germany became the views 
of the United States Government as set forth in a Joint Chiefs of 
Staff Directive No. 1067. When this became the policy of the Govern- 
ment of the United States I, as an intermediate civil servant, of course, 
obeyed. 

However, that policy was later abandoned by Secretary of State 
Byrnes, and at that time I prepared a memorandum in the Treasury 
suggesting that we agree with Mr. Byrnes, and not continue to main- 
tain our separate policy. I do not know what effect that memo had, 
because I believe that there were adherents to the Morgenthau plan 
for Germany by the staff of the Treasury for several years longer. 

Mr. Hocker. What was the second, the other matter / 

Mr. Hynninea. The second incident relates to a military matter. I 
have here in my hand the book, Germany Is Our Problem, by Henry 
Morgenthau, a plan for Germany. It contains in the front part thereto 
four typewritten pages written with blue typewritten ribbon, which 
was a fashion under Mr. Morgenthau. ; 

Paragraph No. 14 reads as follows: 

Although the United States would have full military and civilian representa- 
tion on whatever international commission or commissions may be established 
for the execution of the whole Germany problem the primary responsibility for 
the policing of Germany and for civil administration in Germany should be 
assumed by the military forces of Germany’s continental neighbors. Specifically, 
these should include Russian, French, Polish, Czech, Greek, Yugoslay, Norwegian, 
Dutch, and Belgian soldiers. Under this program the United States troops 
could be withdrawn within a relatively short time. 


There is no mention here of United Kingdom forces. 

When this plan came up in the Treasury I opposed it as strongly 
as I could. However, it got into the plan that was taken by Secre- 
tary Morgenthau to Quebec. Later when it was decided that Mr. 
Morgenthau was going to write a book I was asked by my superior 
to prepare the chapter in justification of this paragraph. 

This chapter is entitled, “Bring the Men Home.” 

It is the only time in my career when I have declined an assignment 
by a superior. I have stated that it was not an easy thing for an 
attorney only 1 year in the Treasury to openly oppose an aspect. of 
a policy that was identified by the name of the Secretary, and to 
decline to work on a book the Secretary intended to issue, but I thought 
that any such policy was contrary to the bést interests of the United 
States. 

Now I need not speculate on what the nature of Europe might be if 
we had created a power vacuum in the heart of Germany in 1945 and 
1946. 

Now I would like to say one further thing about this diary, if I 
may. At the time I prepared my written answer I set forth these 
matters in a detailed fashion. In some instances I had official memo- 
randa, like on the inflation plan, to support them. I did not refer 
to the fact that I had a personal diary. At the time of the hearing 
I thought I might receive some question about these matters, and I 
was prepared to say that my Serillaidiocle were supported by personal 
entries in a personal dia 


No questions were Pn of me concerning these matters of disagree- 
ments with Mr. White. 
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When I received my dismissal order, and I was trying to understand 
the rational basis for it and consulted with counsel, we thought that 
possibly the board might have felt that my detailed recollections in 
1944 did not seem to be consistent with my inability to recall a 10- 
minute interview in 1942. So we then made an offer of proof to 
the Secretary of the Treasury in a petition for a supplemental hearing. 

This offer of proof said that | had a personal diary containing 
entries on the Morgenthau plan for Germany and Harry Dexter 
White. 

A month later my counsel received a letter signed by H. Chapman 
Rose, the Assistant Secretary of the Treasury, which stated that the 
file had been reviewed and no further action was being taken. I was 
never asked to supply this diary or any of that information. 

Mr. Hocker. All right. 

Senator Henninos. You mean that is all they said? 

Mr. Hynnine. Yes, sir. Now let me go one step further. 

On November 7 or 8 of this year I initiated a conversation with the 
Washington field office of the Federal Bureau of Investigation and in 
the course of that conversation I alluded to the fact that I had a 
»ersonal diary containing entries pertaining to the late Harry Dexter 

White. Later that day I received a call from the supervising agent of 
the Washington field office requesting me to make this diary available 
tothe FBI. That I did on the following day. 

I also at that time set forth some of the facts I have testified to here 
this morning with respect to my conflicts with Mr. White. And at 
the request of the FBI I made available certain portions of my writ- 
ten answer to them for photostating. 

I, of course, knew, as I say, most people in this room know, that 
the FBI receives information and very seldom gives information, at 
least, to private citizens. I do not know whether the Treasury Depart- 
ment informed the FBI that I had made such an offer of proof per- 
taining to Mr. White. Of course, I do not know whether the Treas- 
ury thinks the FBI is interested in any intelligence pertaining to the 
late Mr. White. 

Mr. Hocker. All right. 

Mr. Hynnine. That completes that part of it. 

Mr. Hocker. Thank you. 

Mr. Hynnine. I have a few other matters pertaining to my anti- 
Communist record, if I may complete that. 

Mr. Hocker. From my standpoint it has been thoroughly well estab- 
lished, but you can run through those, if you want to. 

_Mr. Hywnine. I think there are two other matters that are per- 
tinent. 

Mr. Hocker. All right. 

Mr. Hynnine. In 1947 President Truman announced the doctrine 
that was called by his name, “The Truman Doctrine,” to keep Greece 
and Turkey from falling into the hands of world communism. 

At that time there were many discussions in the Treasury Depart- 
ment as to what was the nature of that program. It appeared that 
there was almost a unanimity of views among the economists that this 
was a waste of the taxpayers’ money, and the program should not be 
undertaken. I felt that this was a shortsighted point of view; that 
any program that was announced by the President, was given his 
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name, should be entitled to a chance to succeed. I also felt that the 
problem of containing world communism was important. 

I then appealed to my superior, an Assistant General Counsel, Mr. 
Friedman, who went to Joseph O’Connell, General Counsel who went 
to the Secretary of the Treasury, Mr. Snyder who, of course, said the 
Treasury was solidly behind the Truman Doctrine. Appropriate in- 
structions were then issued to the economic staff. 

Most of the memoranda in the file of the Treasury Department 
relating to the Truman doctrine as set forth in letters by Secretary 
Snyder to the White House and to the Department of State bear my 
name as the originating oflicer. 

Now I come to a final matter which is somewhat difficult for me to 
discuss because it relates to a classified matter in the files of the Treas- 
ury Department. Of course, I no longer have this matter in my pos- 
session because it bears the classification of “Top secret.” 

I believe that it is merely cumulative evidence in support of my 
anti-Communist position, but I also believe that the matter should be 
of great interest to this subcommittee because of the nature of the 
inquiries that it has been making into due process of law. 

However, this document is under the control of the Treasury. I do 
not know what the proper procedure would be. 

Mr. Hocker. Can you identify it as to date and subject matter ? 

Mr. Hynnrina. I cannot identify it as to subject matter because of 
its classification. 

Mr. Hocker. What was the date of it ? 

Mr. Hynnine. I do not believe I have the date, sir. It was approxi- 
mately 1950. I can tell you who knows where the memorandum is, 
and that is the Assistant General Counsel, Mr. Elting Arnold. If I 
am authorized by Mr. Rose, I can inform the Senator or you of the 
title of the memorandum, but I need authorization for that purpose. 
_ Mr. Hocker. Allright. Now, these matters you say were set forth 
In your answer ¢ 

Mr. Hynnina. That is correct, except that the classified part of the 
answer was given separately. And, as I say, I no longer have it in my 
possession. 

Mr. Hocker. All right. Now, these matters are supported by 
documents in the Treasury itself; is that right 

Mr. Hynnina. They ought to be there, sir. 

Mr. Hocker. They were when—— 

Mr. Hynnina. They were when I was there last. 

Mr. Hocker. When you found out that the issue of veracity was 
being raised, as a result of Mr. Tormoen’s closing statement—did he 
mention the detailed subject matter of which you were supposed to 
have been accused of not telling the truth ? 

Mr. Hynninc. Sir, he made a statement there which I have read 
many times, and I am not sure that I understand what the issue of 
veracity 1s. 

Mr. Hocker. What did he say ? 

Mr. Hynnine. That is in the transcript, sir, which is in front of 
you. 

Mr. Hocker. I have it here, I guess, 

The testimony indicates that these remarks were made by Mr. Hynning when 


the agent was questioning him in connection with one of his subordinates then 
employed by the Government in the Office of Price Administration. Although 
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Mr. Hynning testified that he did not know a Y and admitted, on the other hand, 
that he knew vaguely someone as J, the evidence is clear that they were both in 
the same Government unit at the same time that this investigation took place. 
It is also clear from the evidence that Mr. Hynning was instrumental in securing 
the employment of said Mr. Y and at the time of the FBI investigation appeared 
to have understood and known about the quality of Mr. Y’s work. Although 
Mr. Hynning denied recollection of the conversation with the FBI agent during 
my questioning of him prior to testimony of Mr. Green, Mr. Hynning did not 
deem it necessary or wise to testify afterwards that he did not know Mr. Y, 
although they were apparently alumni of the same university, were both work- 
ing in the same organization in 1942. It is believed that this raises a question 
of Mr. Hynning’s veracity. 

Is that the statement that you have in mind ? 

Mr. Hynninea. That is the statement I have in mind, plus one other 
sentence, a little further on, where Mr. Tormoen suggests a motivation 
for lying. 

Mr. Hocker. What is that? 

Mr. Hynninea. That sentence reads: 

“Whether he believed”—presumably referring to myself—“that 
by admitting knowledge of any subversive or wrongful activity on 
the part of Y, he”—that is myself—‘would be injured you will have to 
decide.” 

Now earlier Mr. Tormoen had indicated that Mr. Y at the time of 
the hearing was working for the Post Office Department of the United 
States Government. And I understand he is working there today. 

Apparently he thinks I have some secret knowledge of some sub- 
versive activity on the part of this person and, therefore, I am afraid 
to admit knowing a man who works in the Post Office Department. 

Mr. Hocker. He has not been charged with being a security risk? 

i Hywninea. I do not know, sir. All I know is that he is there 
today. 

Mr. Hocker. This was the only specification of the charge of 
falsity, lack of veracity against you, was it? 

Mr. Hynnrine. I would not cal! this a specification of a charge, 
but this is the only language used with reference thereto. 

Mr. Hocker. Was any such statement or anything similar to that 
made to you prior to the hearing? 

Mr. Hynnina. No, sir. 

Mr. Hocker. And this was made after all of the evidence was 
in, is that right? 

Mr. Hynnine. That is right. My attorney commented to me, he 
would not believe this until he saw it in black and white. 

Mr. Hocker. All right. Now then, after the matter was submitted 
to the board did your attorney file a motion asking that the matter 
be dismissed because the two charges that had been made against 
you had been withdrawn? 

Mr. Hynninea. Yes, sir. 

Mr. Hocker. That was in the form of a letter to the board, was it? 

Mr. Hynntne. That was in form of a letter to the board. 

Mr. Hocker. All right. Did Mr. Tormoen on behalf of the Treas- 
ury reply to that statement to the board ? 

Mr. Hynnine. Yes, sir. 

Mr. Hocker. And what did he have to say at that time about the 
issue of veracity ? 
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Mr. Hynnina. Well, I believe it was read earlier, but I will repeat 
it,if you wish. He said: 

It would appear that Mr. Karasik’s letter set forth what he would like to 
have the record show, rather than what it does show. The consideration that 


the issue of Mr. Hynning’s veracity is not open to consideration is wholly with- 
out merit. The Department order provides 3 (b)— 


Incidentally our letter had contained the same citation— 


information regarding an applicant for employment or an employee in the De- 
partment may preclude a finding that his employment or retention in employ- 
ment is clearly consistent with the interests of the national security shall relate 
but shall not be limited to the following: Asterisk to indicate omission, ii, any 
deliberate misrepresentations or falsifications or omissions of material facts. 
Civil Service Handbook IN 203, from which the Chairman quoted the hearing 
suggests that the employee be so warned ; appendix F; R-4. 

The Treasury Department order makes clear that the Board is not limited 
by the charges in the bill of particulars and is in fact required to give consid- 
eration to the “transcript of the hearing” together with such confidential 
information as it may have in its possession. Section 7—M. 

If I may comment, section 7—M, I believe, deals with the question 
whether security considerations would forbid the disclosure of the 
charge. 

Mr. Hocker. Did you or your lawyer have available to you the 
Civil Service Handbook which was referred to in Mr. Tormoen’s let- 
ter tothe Board ? 

Mr. Hynninea. No, sir. We had available to us two things. We 
had available to us Public Law 733, and Executive Order No. 10450. 
And I should add the Treasury Department Order No. 62. 

Mr. Hocker. The question I put to you is about the Civil Service 
Handbook. That was not available to you? 

Mr. Hynnino. No, sir. 

Mr. Hocker. It was not made public at that time? 

Mr. Hynnina. I have ascertained from the Office of the General 
Counsel of the Civil Service Commission that this handbook was 
distributed in July 1953 under a circular entitled “Circular No. 717” 
under the provision that it shall be available only, and the word 
“only” is italicized, “to security officers and other persons having 
duties in connection with the security hearing process.” 

Mr. Hocker. When did the handbook first become available? 

Mr. Hynnrne. I first saw it when the hearings of Senator Hum- 
phrey’s special subcommittee were published. Now, I would like to 
make one further statement about what I learned from the Civil 
Service Commission. 

I ascertained that this footnote in the handbook was in the hand- 
book at the time of my hearing. 

That is contrary to the testimony earlier this morning. 

Mr. Hocker. It is not contrary to it. The witness said he did not 
know whether it was in there at the time. 

Mr. Hynntina. I accept the correction ; yes. 

Mr. Hocker. When you found that the handbook was made avail- 
able publicly as the result of the Humphrey committee hearing, did 
you look up this reference that Mr. Tormoen had made in his letter ? 

Mr. Hynnina. Yes, he made a reference to something called ap- 
pendix F. Yousee this footnote that we are discussing is in the chapter 
entitled “Matters To Be Considered in Deciding Security Cases.” 

Mr. Hocker. Yes. 
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Mr. Hynnina. The reference of Mr. Tormoen was to an appendix 

entitled “Sample Opening Statement.” And his reference, I presume, 
vas to this statement that if you do not tell the truth you are in 

trouble, which I have-always understood to mean to be the meaning 
of an oath and nothing more. 

Mr. Hocker. All right, then, did you find this footnote that we have 
talked about ? 

Mr. Hynnina. Yes, sir. 

Mr. Hocker. And what does that say, Mr. Hynning? 

Mr. Hywnnine. It says: 


Nore.—It is assumed that the letter of charges will have contained a statement 
advising the individual that deliberate misrepresentations, falsifications, or 
omission of material facts may constitute sufficient basis for removal. If it— 


presumably referring to the letter of charges 


has not been so worded and adverse action is not warranted on other grounds, the 
Board will refer the matter to the personnel security officer for amendment of the 
charges. 

Mr. Hocker. The charges were, of course, not amended ¢ 

Mr. Hynninc. No,sir. This would appear to be what lawyers would 
call authority on all fours for the position taken by my counsel. 

Mr. Hocker. Taken in the blind by your counsel, so to speak? 

Mr. Hynnrinc. We were basing it, sir, on an act of Congress. We 
think that the Civil Service Commission and the Department of Jus- 
tice, which approved it, made the proper construction of what is 
required under an act of the Congress. 

Mr. Hocker. Were you given any notification of the basis on which 
the Board found that you were to be removed as a security risk ? 

Mr. Hynnine. Sir, I received only two documents. 

Mr. Hocker. No; the question is: Were you ever notified as to the 
grounds on which the determination was made ? 

Mr. Hynnina. No, sir. 

Mr. Hocker. You do not know whether they determined this on 
one of the charges which were apparently abandoned or whether it was 
determined on the veracity charge? 

Mr. Hynnivna. To answer that question, sir, requires me to consider 
what I have learned through conversation with members of the Board 
this year. Aside from that I did not know, but I do know as a result 
of conversations with the members of the Board. 

Mr. Hocker. Did you have some conversation with the members of 
the Board ? 

Mr. Hynnina. This year; yes, sir. 

Mr. Hocker. Did you call to their attention this footnote which had 
not been referred to in Mr. Tormoen’s letter ? 

Mr. Hynninea. Yes, sir. 

Mr. Hocker. Did you also produce some evidence for them in the 
form of an affidavit with respect to the question of whether or not the 
reported statements which the FBI man testified about, stating that 
he did so only after having his memory refreshed by the report, were 
correct ? 

Mr. Hynnina. Yes, sir. 

Mr. Hocker. And after you had given the members of the Board 
these two pieces of information, was it then that the letter that we 
talked about this morning was written ? 
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Mr. Hynnina. That is correct. 

Mr. Hocker. Now, since that time, has the matter again, at your 
request for a review of these matters, been brought to the attention of 
the Treasury 4 

Mr. Hynninea. Yes, sir. 

Mr. Hocker. Has any action been taken to give you a rehearing, 
Mr. Hynning. 

Mr. Hynnina. I have been told that the Treasury Department is 
studying the matter. I learned that from the Washington Star. 

Mr. Hocker. From the Washington Star? 

Mr. Hynnina. Yes, sir. 

Mr. Hocker. But you had no direct communication on these 
subjects? 

Mr. Hynninea. That is the latest information I have, that they 
were still studying it. 

Mr. Hocker. You have had no direct communication from the 
Treasury ¢ 

Mr. Hynninc. I have had communications with the Treasury, but 
not as to what they are doing. 

Mr. Hocker. I believe that is all I have of this witness at this time, 
Mr. Chairman. 

Senator Hennines. Thank you very much, Mr. Hynning. The 
committee will stand in recess until 2 o’clock this afternoon. 

(Whereupon, at 12: 25 p. m., the subcommittee recessed to reconvene 
at 2 p.m. of the same day.) 


SUMMARY OF TESTIMONY OF CLIFFORD J. HYNNING 


My name is Clifford J. Hynning. I am a member of the bar of the State of 
Illinois, the District of Columbia, and the Supreme Court of the United States, 
I have a juris doctor (1934) and a master of laws (1937) from the 
Chicago-Kent College of Law and a bachelor of arts (1934) and a doctor of 
philosophy degree (1938) from the University of Chicago. 

I was formerly employed as an attorney in the Office of the General Counsel 
of the United States Treasury Department where I had worked as an attorney 
specializing in international law since 1943. On June 23, 1954, I was dismissed 
as a “security risk” by order of the Secretary of the Treasury, following a hear- 
ing before a security hearing board on April 19-20, 1954. 


1. The written charges against me 


“(1) You are or have been a member of the Washington Bookshop Association. 

“(2) You are reported to have made statements during 1942 to the effect that 
(a) communism is a democratic form of government, and (b) anyone who has 
studied communism certainly does not think it is dangerous at the present time. 
Further, you are reported to have indicated that you did not consider communism 
subversive.” 

In an oral conversation in December 1953, with Mr. Tuttle, their General 
Counsel and then acting security officer, I was officially informed that charge 1 
was not material. A similar statement was made to my counsel by Mr. Tormoen, 
security officer, prior to the hearing. At the hearing Mr. Tormoen said with 
respect to charge 1: 

“That, as the confidential file will show, was completely investigated (in 1942), 
and no action was taken after the completion of the investigation. We in these 
proceedings are not going to make an issue of that point.” 

Specifically assumed, as I stated in my written answer, that the second charge 
was one of procommunism or sympathy with it. I therefore stated: 

“The connotations of the attributed statements would appear to suggest that I 
may have been sympathetic to communism in 1942. Any such conclusion is 
wholly unwarranted, and I shall demonstrate affirmatively that it is untrue.” 


2. My record of anticommunism 


This record, which is not in dispute, dates back to the 1930’s and covers all 
the crucial dates in the evolving relations of the United States toward commu- 
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nism. The record demonstrates that my attitudes, beliefs, and conduct at all 
relevant times were those of an avowed and open anti-Communist; namely— 

(a) I was most critical of communism in my university days when I strongly 
denounced the democratic pretensions of the Soviet Constitution ; 

(b) I was publicly on.record in favor of the “defense production of planes, 
tanks, ships, and guns—all the materiel of war” in 1940-41, when the Communist 
line in the United States was neutralist; 

(c) I openly opposed the financial and military phases of the Morgenthau 
plan for Germany in 1944, when it was being born by the late Harry Dexter 
White and the latter’s associates within the Treasury, my opposition going to 
the extent of refusing an official assignment to work on Secretary Morgenthau’s 
book with respect to the proposal for the withdrawal of United States troops 
from Germany and turning that area over to Russian and other continental 
(i. e., non-British) forces: 

(d) I strongly favored the economic rehabilitation of Germany as early as 
1946, while many of my official colleagues continued to support the harsh treat- 
ment of Germany as provided in the discredited Morgenthau plan ; 

(e) I fought within the Treasury for the success of the Greek-aid program 
in 1947, the first major affirmative attack by the United States on the march 
of world communism, when a substantial number of the Treasury’s staff argued 
that aid to Greece was a waste of the taxpayer’s money; and would fail; 

(f) I worked wholeheartedly for economic and military aid to our allies 
under the Marshall plan and subsequent programs, and made several technical 
contributions to those programs, particularly with regard to private trade and 
investment and intergovernmental tax relationships. 


What did the Treasury security officer have to say about this record? 


8. Collapse of the written charges at the hearing 


In his closing statement to the security hearing board on April 20, 1954, the 
Treasury security officer, Mr. Tormoen, said: 

“* * * This is not a trial conducted for the purpose of finding that Mr. 
Hynning is or is not a Communist of whatever variety. He is not being charged 
with this, although the effect of his extended reply which has been filed in 
this case, and the testimony which he and his counsel have presented, is 
directed to cause you to believe it inconceivable that he, Mr. Hynning, could 
be such. * * * 

“Under no circumstances should this Board believe it necessary to decide 
that Mr. Hynning is or is not a Communist or a pro-Communist. He is not 8o 
charged” (transcript, pp. 154, 156). [Italics added.] 

In the face of this express disavowal by the Treasury security officer, the 
written charges against me made no sense. 

It follows inescapably that the written charges against me were neither 
material nor relevant under the security standards. 

Why were such insubstantial charges ever preferred against me in the first 
place? It can only be surmised that they suggested that I may have had a pro- 
Communist attitude in 1942 and earlier years that warranted an inquiry which 
might possibly lead in turn to some question of association, advocacy, or 
membership that might be relevant under the security standards. The investiga- 
tion and hearing, of course, led to the contrary result that I had a long and con- 
sistent record of anticommunism, as already detailed. 

The answer to the question was I ever pro-Comimunist is accordingly simple: 
I was never pro-Communist at any time. Nor, according to the Treasury was 
I charged with being pro-Communist. These facts are not in dispute, for they are 
set forth in the record for all to read. 


4. I was a “confidential source” for the FBI for a 10-minute interval in 1942 
concerning a fellow employee whom I have not seen since; I was subjected 
to cross-eramination in 1954 in a security proceeding concerning these 10 
minutes 12 years ago that led to a questioning of my veracity because I could 
not recall the 1942 interview nor the employee 


The closing statement of the Treasury security officer raised “a question of my 
veracity” as the only issue in the security proceeding, as follows: 

“Although Mr. Hynning testified that he did not know an _ I———~ Y————- and 
admitted on the other hand he knew vaguely someone known as J , the 
evidence is clear that they were both in the same Government unit at the same 
time that this investigation took place. It is also clear from the evidence that 
Hynning was instrumental in securing the employment of the said Mr. Y 








and at the time of the FBI investigation appeared to have understood and known 
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of the quality of Mr. Y————’s work. Although Mr. Hynning denied recollection 

of the conversation with the FBI agent during my questioning of him prior to 

the testimony of Mr. Green, Mr. Hynning did not deem it necessary or wise to 

testify afterward that he did not know Mr. Y————, although they apparently 

were alumni of the same university and were both working in the same organiza- 

tion in 1942. It is believed that this raises a question of Mr. Hynning’s veracity. 
* *” * + * * o 

“Whether he believed that by admitting knowledge of any subversive or wrong- 
ful activity on the part of Y———— he would be injured, you will have to decide” 
(transcript, pp. 154-55). 

The question of veracity apparently relates to my inability in 1954 to recall 
(i) a 10-minute interview in May 1942 with a then agent of the FBI—no longer 
so employed since 1948—and (ii) the subject of that interview. Mr. Y———, 
who has been continuously employed by the United States Government since 
February 1942 and is presently employed by the Post Office Department. At the 
hearing I testified that I was persuaded that some sort of interview might have 
occurred and that Mr. Y————’s job title sounded as if Mr. Y———— had worked 
in my unit, which contained a substantial number of clerical and minor profes- 
sional employees. I was not protected, as I have been given to understand “con- 
fidential sources” should be against cross-examination; I was 12 years later 
suspended and dismissed as a “security risk” because I could no longer recall 
the interview. Is that a proper treatment of a “confidential source’? 


5. My counsel made a motion for a summary judgment of reinstatement, because 
the written charges had collapsed and they had not been amended to include 
a charge of veracity, as required by laws and the Treasury regulations 

On May 3, 1954, my counsel addressed a letter to the chairman of the security 
hearing board, pointing out that the written charges had in effect been with- 
drawn through the quoted statements of the security officer. On the veracity 
point the letter stated : 

“The security officer has only suggested a possible issue of veracity (p. 155). 
To the extent that such an issue of veracity is a security charge under section 
3 (b) (1) (ii) of the aforesaid order [Treasury Order 22] it would not appear 
to be properly raised in that manner and at this time. The raising of such a 
charge would constitute an amendment of the bill of particulars, which, by its 
specific terms in this case as well as by the Treasury order (sec. 5 (a)), can be 
amended only within 30 days of the issuance of the bill of particulars. The 
latest bill of particulars involved in this proceeding is dated March 15, 1954, 
the earlier bill being dated December 8, 1953, and the respondent’s answer dated 
January 8,1954. The statement of the security officer raising an issue of veracity 
was made after the expiration of the period within which the instant bill of 
particulars may be lawfully amended. 

“Had the Treasury Department found it appropriate to include the veracity 
charge in the bill of particulars, under the aforesaid order, such inclusion could 
have been made after the respondent’s January 8, 1954, written answer. Thus 
such charge could have been included in the revised bill of particulars of March 
15, 1954, or in any amendment thereto any time within 30 days after that date.” 

The foregoing comment was made by counsel in the light of the plain provisions 
of Public Law 733 that a permanent employee must be given a “written state- 
ment * * * of charges against him,” which is specifically subject to amendment 
within 30 days. A similar provision was then also to be found in Treasury Order 
No. 82, which provided for a bill of particulars containing charges. At that time 
neither my counsel nor I was familiar with the provisions of Civil Service Hand- 
book IN-203, which, until publication by Senator Humphrey’s Subcommittee on 
Senate Joint Resolution 21, was available “only to security officers and other 
persons having duties in connection with the security hearing process.” (Civil 
Service Circular 717, dated July 6, 1953). 


6. The Treasury security officer misled the security hearing board on the veracity 
issue by falsely citing the governing provision of Civil Service Handbook 
IN-203, and thereby deprived me of my statutory right to a hearing, con- 
trary to law, contrary to the established views of the Civil Service Commis- 
sion and the Department of Justice, and contrary to the long-established 
procedures of the Treasury Department itself 


Upon the receipt of this letter the chairman of the security hearing board 
decided to reconvene the hearing, and prepared an opening statement for that 
purpose. I was so told by the chairman in 1955. This procedure was abandoned 
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by the security hearing board when it received the strongly worded views of the 
Treasury Department in a letter dated May 12, 1954, which contained the 
following: 

“The consideration that the issue of Mr. Hynning’s veracity is not open to con- 
sideration is wholly without merit. The Department order provides (sec. 3 (b)): 

“Information regarding an applicant to employment, or an employee, in the 
Department which may preclude a finding that his employment or retention in 
employment is clearly consistent with the interest of the national security shall 
relate, but shall not be limited, to the following: 

“(ii) Any deliberate misrepresentations, falsifications, or omissions of 
material facts. 

“Civil Service Handbook IN-—203, from which the chairman quoted at the hear- 
ing, suggests that the employee be so warned (appendix F; R. 4). * * * 

“In conclusion the Treasury Department has not withdrawn any part of the 
charges against Mr. Hynning, and the issue of veracity is properly to be decided 
by the board on the record and files before it.” 

It is a fact of record that the written charges against me never contained any- 
thing charging me with lack of veracity. It is likewise a fact that the written 
charges were never amended to include any such charge of lack of veracity 
“stated as specifically as security considerations permit,’ I would then have been 
entitled to my statutory opportunity “to answer such charges and to submit 
affidavits.” This I never had. The above course of action was plainly contrary 
to the plain provisions of law. 

Furthermore, the full text of Civil Service Handbook IN-203 has now become 
available. It is now discovered that the provisions of the Civil Service Handbook 
are specifically contrary to the position taken in the May 12 letter of the Treasury 
Department and are specifically in accord with the position taken by my counsel 
in the May 3 letter on the necessity for amendment of the written charges (which 
are otherwise silent on veracity) in order to include veracity as an independent 
charge. These provisions are as follows: 

“Tt ig assumed that the letter of charges will have contained a statement 
advising the individual that deliberate misrepresentations, falsifications, or 
omission of material facts may constitute sufficient basis for removal. If it has 
not been so worded, and adverse action is not warranted on other grounds, the 
board will refer the matter to the personnel security officer for amendment of 
the charges” (VII, B, 3 notes; p. 775 of Senate hearings). [Italics added.] 

It follows that the May 12 letter of the Treasury Department involved a very 
serious miscitation of the actual provisions of the Civil Service Handbook, the 
authority of which the Treasury Department had itself interjected into these 
proceedings. 

When the foregoing was brought to the attention of the Treasury Department 
by Senator Humphrey in his letter of July 28, 1955, the reply by David W. Ken- 
dall, then General Counsel, stated that it was “our considered opinion that points 
raised present no basis for further action in the case.” The Kendall letter 
purported to summarize the provisions of section VII B 3 of Civil Service Hand- 
book IN-203 in such a manner as to omit entirely the only provision that was 
the basis for Senator Humphrey’s letter in the first place, the necessity for an 
amendment to the letter of charges to include veracity where the original letter 
of charges was silent thereon. Was this omission by Mr. Kendall fortuitous? 
Or did Mr. Kendall entirely miss the point of the provision of the Civil Service 
Handbook, which was set forth in extense by Senator Humphrey’s letter? 

The second paragraph of the Kendall letter asserted that the Civil Service 
Handbook was advisory only and did not supersede the provisions of agency 
regulations. Was Mr. Kendall aware that the Civil Service Handbook had been 
characterized by Mr. Young, Chairman of the Civil Service Commission, as having 
been “approved by the Department of Justice and represented the consolidated 
thinking of everyone that has an interest in this program”? (Senate hearings, 
p. 517.) The Treasury security regulations contain no specific provision in con- 
flict with the provision of the Civil Service Handbook. Assuming arguendo that 
they did, still no provision of an agency regulation could contravene the plain 
provision of Public Law 733, which is presumably binding upon the Treasury 
Department. Moreover, other regulations of the Treasury Department have 
dealt with this precise point as an element of a fair hearing. Thus Circular 230, 
which was issued by the Secretary of the Treasury under the authority of a 
statutory standard which is similar in its terms to Public Law 733, provides for 
the issuance of “supplemental charges” against a respondent attorney or agent 
whose answer or testimony may be thought by the Treasury Department to have 
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been given in bad faith. The purpose of such a supplemental charge, as the 
amending of a charge under Public Law 733, is to give the individual “due notice 
thereof and afforded an opportunity for preparing a defense thereto.” This 
is elemental American justice; notice of the charges and an opportunity to 
respond. 

The third paragraph of the Kendall letter is perhaps the most unusual in the 
entire letter for it announced, in the words of the chief hearings counsel of the 
Subcommittee on Constitutional Rights of the Senate Judiciary Committee: 

“The novel doctrine that by appending a copy of the departmental security 
regulation to the letter of specific charges, an employee is thereby charged with 
any and all of the whole gamut of the security charges set forth in the regula- 
tion without any further specification. If this is proper procedure, then we do 
not see what remains of the statutory right of an employee under Public Law 733 
to be supplied with a written statement of specific charges to which he is then 
afforded an opportunity to answer. This doctrine would reduce the statutory 
requirement to a nullity, and the provision of a bill of particulars under the depart- 
mental security regulations would become entirely meaningless.” 


7. The second “confidential source” in the case: The unidentified informant has 
identified herself under oath and has repudiated the 1942 statement attributed 
to her by a former FBI agent who could not even spell my name 


The record discloses only one unidentified informant—the first “confidential 
source” was identified as myself—and that informant was called T-9. At the 
hearing the report of the former FBI agent in 1942 was reported to have contained 
the following: 

“T-9 suggested that T-11 [identified as myself] may know about Y———— but 
pointed out that T-11 is quite radical himself and might not want to give 
his real opinion of Y————.” 

Aside from the interview with me as 'T-11, this was stated to be the only other 
reference to me in the 1952 FBI report on Y————. After I was dismissed as a 
“security risk,’ I went to see Miss G —, my former assistant in 1942, who now 
holds a highly sensitive post in ICA. Miss G———— informed me that she had 
been interviewed by an FBI agent in the spring of 1954, approximately at the time 
of my hearing, who had made inquiries about me in relation to Y————. As the 
former chairman of the hearing board told me, the above facts establish that 
Miss G———— is “T-9,” the unidentified informant. 

As a Government official occupying a highly sensitive post, Miss G———— had 
every incentive—except that of conscience—to remain silent after I had been 
branded as a security risk by order of the Secretary of the Treasury. However, 
she has courageously offered sworn testimony under oath as follows: 

“* * * T hereby declare that the statement attributed to me in 1942—that I 
said that-Hynning was ‘quite radical and might not want to give his real opinion 
of Y————,—-gives a completely erroneous impression of what I intended to 
convey to anyone about Hynning. * * * The word ‘radical,’ even in the terms of 
1942, seems iar too extreme an expression to have come from me in characterizing 
Hynning at any time. I know that I had no basis, and therefore I could not have 
intended in 1942, to imply in any way that Hynning was a ‘radical’'in a Socialist 
or Cammunist sense. * * * I replied [to the FBI agent in 1954] that if any 
statement attributed to me in the Bureau’s files implied that I had said that 
Hynning was not likely to know much about Y —, * * * it was only because, 
so far as I knew, their association was so limited and short lived that Hynning 
was not likely to know much about Y————. * * * I have not at any time had 
any reason to believe that Hynning would not tell the truth to an FBI agent 
or to anyone else.” 








8. My application for a supplemental hearing 


My offer to take a lie detector test is ignored. Upon ascertaining the foregoing 
from Miss G , I filed a petition for a supplemental hearing with the Secretary 
of the Treasury on July 20, 1954, in which I made an offer of proof of the above 
evidence. I also requested that I be given a lie detector test with respect to any 
matter in which the Treasury questioned my veracity. The petition was turned 
down on August 20, 1954, by Assistant Secretary H. Chapman Rose. I subse- 
quently took a lie detector test privately, at the suggestion of Mr. Edward Bennett 
Williams, one of my counsel. 





9. Application for a Treasury license to practice tar law 

: In the fall of 1954 I applied to the Director of Practice for a license to prac- 
tice law before the Treasury Department—financial law being my field of 
Specialization. Although the application form could be completely prepared by 
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me without referring to my dismissal as a security risk, I made a full disclosure 
to the Director of Practice. The normal course is to issue a temporary recog- 
nition card to members of the bar, pending a Treasury investigation. This tem- 
porary card was denied me, and was not issued until June 1955. I have since 
been informed by the Treasury agent concerned that a full investigation of me 
has been completed by the Intelligence Division of the Internal Revenue Serv- 
ice—commonly recognized as among the most experienced investigators in the 
Government—and that the special agent’s report of investigation recommends 
that I be issued a permanent card to replace my temporary card. The Director 
of Practice has also informed me that he understands that the special agent’s 
report is favorable to me and that when, upon approval in the regional office, 
it officially reaches him, he will issue the permanent card. He has explained 
that he is not permitted to act arbitrarily or capriciously in the administration 
of the Treasury licensing system. This is an interesting illustration of what 
happens when competent investigators look at the facts by the standards of 
what would be required by way of evidence in a due process hearing. 

10. Conversations with the former hearing board members 


I discussed my professional situation with Mr. Towson and Mr. Palmer, former 
hearing board members. I understand that the third member, Mr. Crocker, was 
informed of the substance of these conversations by his colleagues. As a result 
of these conversations, the former board members decided to write to the Treas- 
ury Department to offer their further services in my case. The Treasury has 
announced that it has been “studying” my case since some undefined date. 


AFTERNOON SESSION 


Senator Henninoes. The subcommittee will come to order, please. 

Before proceeding, Mr. Hocker, with the next witness, the Chair 
at this time would like to read a short statement bearing upon these 
proceedings. 

During the noon recess of the subcommittee, I was handed a state- 
ment similar in tone to the sort which long before these hearings 
commenced I anticipated would be made. This statement attacked 
these hearings as “disgraceful and dangerous” and further states that 
“all the power of a Senate committee is being used to wage jungle 
warfare against the Government security system” and that these 
hearings “pose a grave threat to the security of the United States.” 
The statement is also critical of these hearings because they are being 
presided over by only one member of the subcommittee. 

The other two members of this subcommittee, unfortunately, be- 
cause of other Senate business and illness, have been prevented from 
attending most of the hearings. The authority, however, to conduct 
the hearings with one member of the subcommittee in attendance is 
specifically provided for under the rules of the Senate Judiciary 
Committee. I might say that we have fully complied with those rules 
and, with the consent of the majority of the members of the subeom- 
mittee, these hearings are going forth. 

On November 3, last, in a speech before the Lawyers’ Association of 
St. Louis, I made the following remarks which I hope are answer 
enough to this unwarranted attack which stems from a complete 
lack of understanding of what the subcommittee is doing: 

This task [of investigating possible violations of the Bill of Rights] had never 
before been undertaken in our Nation’s history, and we decided to make a com- 
prehensive study of the questions before us. For the sake of completeness and 
objectivity we decided on a systematic examination of grievances, following, 
clause by clause, the first 10 amendments, the Civil War amendments and then 
the relevant provisions of the Constitution. Also—and this seemed to me, I 
might say, particularly important—we decided to examine individual cases 


indicative of some policy or rule or practice which in itself constitutes an infringe- 
ment of some constitutional right. 
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In making this latter decision we knew that the facts revealed might, in many 
instances, be unpleasant and shocking. We knew that, in consequence, we might 
find ourselves in the realm of sharp controversy, personally unpopular, and sub- 
ject to slander and political attacks. 


To go on with the speech of November 3: 


We realized that extremists of all sorts and disgruntled individuals might do 
everything to frustrate and discredit our work. They might attempt by every 
devious means of innuendo, trickery and downright deceit to impeach our mo- 
tives. * * * I know I speak of my fellow members on the Constitutional Rights 
Subcommittee when I say we will not be intimidated. We have chosen an uphill 
road, but, in good conscience, we could not choose the alternative. 

To anyone who has made any attempt to follow the course of these 
hearings with care, I think it is clear that they are not an attack on 
the security of the United States, but rather an effort to strengthen 
our securiy program by protecting innocent and loyal men and women 
and fully to safeguard the Bill of Rights and the Constitution of the 
United States. 

The next witness is Mr. Waldrop. Do you solemnly swear the 
testimony you are about to give in these hearings will be the truth, 
the whole truth, and nothing but the truth, Mr. Waldrop? 

Mr. Watvpropr. I do. 

Senator Henninos. Please be seated. 

Mr. Hocker. Will you please state your name? 


TESTIMONY OF FRANK CAMPBELL WALDROP, WASHINGTON, D. C. 


Mr. Wavproer. Frank Campbell Waldrop. 

Mr. Hocker. Where do you live, Mr. Waldrop ? 

Mr. WaAtprop. 4900 Loughborough Road NW., Washington, D. C. 

Mr. Hocker. Mr. Waldrop, do you have any connection with the 
Government ? 

Mr. Wavprop. I am a consultant to the Secretary of State or the 
Department of State. I don’t know how that ought to read exactly, 
but I have such an appointment, yes. 

Mr. Hocker. Did you become acquainted about a year ago with 
the case of Mr. Hynning who testified this morning ? 

Mr. Watpropr. Yes. 

Mr. Hocker. Did you have occasion to review the record and the 
other materials in his case insofar as they were available to you / 

Mr. Wavpror. Not in any official capacity as any agent of the Gov- 
ernment, but as a citizen and individual, yes. 

Mr. Hocker. Of course, that is true. I am glad you made that 
clear. I didn’t mean to imply by the proximity of the questions that 
it was in any official capacity. You are not a full-time employee of 
the State Department, of course, but a consultant ? . 

Mr. Watpror. No, I am not a full-time employee. Iam aconsultant. 

Mr. Hocker. It was in connection with some private business that 
you came in contact with Mr. Hynning? 

Mr. Waxpror. Yes. I would be glad to give you any details you 
think are necessary about it. 

Mr. Hocker. I don’t think it is particularly important here except 
you were thinking of employing him in some capacity. 

Mr. Waxpropr. In a legal capacity. 

Senator Hennrnes. Mr. Waldrop, you are a consultant to the State 
Department now ? 
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Mr. Wavpror. That iscorrect. I have an appointment which began, 
I believe, the 16th of January 1954, and has been renewed and carries 
through to the 15th of January 1956. But it was not in any con- 
nection at all with governmental business that I became acquainted 
with Mr. Hynning or with the facts of his security case. 

Senator Hennines. May I ask you, Mr. Waldrop, in what field you 
are consultant to the State Department or fields? 

Mr. Wavpror. The general title I would think proper would be 
matters connected with security. 

Senator Hennines. Matters connected with security ? 

Mr. Wavpror. That is the sort of thing on which I have been 
consulted. 

Senator Hennines. And, Mr. Waldrop, for many years you were 
connected with the Washington Times-Herald; were you not? 

Mr. Wa.prop. Yes; that is correct. 

Senator Hennrnes. And in what capacity did you serve there? 

Mr. Wavprop. I came to that paper on the 31st of July 1983, and 
IT remained with it until the middle of June or something of that 
order—I have forgotten the exact date—1953, and I held every edito- 
rial position I suppose the paper afforded from reporter to editor, 
at one time or another. 

Senator Hennrnes. You were managing editor at one time? 

Mr. Watpror. That is correct. 

Senator Hennines. And editor of the editorial page at one time? 

Mr. Wa.prop. Yes, editor in chief. 

Senator Hennes. I believe you are also a graduate of the United 
States Military Academy ? 

Mr. Watprop. I attended the Academy, but did not graduate. 

Senator Henntnos. You attended the Academy at West Point? 

Mr. Wa.prop. Yes. 

Senator Henntnes. Thank you, Mr. Hocker. 

Mr. Hocker. You say your position with the State Department is 
as a consultant, partly, at least, on security matters, in the field of 
security matters? 

Mr. Wavpror. I would think that is as good a description as I would 
know how to give. I have been consulted by the Department of State 
and the matters on which I have been consulted relate to security. 

Mr. Hocker. Mr. Scott McLeod testified the other day in these 
hearings that he had charge of that operation in the State Department, 
if Iam not mistaken. Do you deal with him in that connection? 

Mr. Watpror. Yes, I do. 

Mr. Hocxer. Have you had some experience in the field of security 
and security matters, Mr. Waldrop ? 

Mr. Watpror. I have never been employed by the Government to 
design or effect law enforcement on security, no. My experience 
would be the experience of a newspaperman in Washington and gen- 
erally interested in things which touch on security, particularly as 
it relates to communism. 

Mr. Hocker. As it relates to what ? 

Mr. Watpror. Communism. 

Mr. Hocker. Communism. 

Have you taken any public position with respect to the present 
security program as relates to communism ? 

Mr. Watpror. Not specifically as such. 
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Mr. Hocker. You have interested yourself in that ? 

Mr. Wa.prop. I have interested myself—but not—but I’m not 
sure—and I should say at this point for the record that 1 am not 
appearing for, or on behalf, or instruction, or by assignment of 
the Department of State, and I am appearing without notice to the 
Department of State that I was going to appear. So I don’t think 
it would be fair of me to seem to speak for them in any way. I am 
under no instructions and no orders. I am not sure how far it would 
be proper for me to go in discussing my duties there without instrue- 
tion from them. 

Of course, you understand as far as I am personally concerned I 
do not have any hesitancy, but going to the point of your question, 
as I understand it, communism as such is hardly ever far from my 
mind when I am considering a security issue of any kind, whether 
for the State Department or just for myself or anybody else. 

Mr. Hocker. Unfortunately, as I said a moment ago, the proximity 
of my questions might have given such an inference, but I recognize 
you are not called as a representative of the State Department in any 
sense, but asa private citizen. 

Mr. Wavpror. That is all I want the record to show. 

Mr. Hocker. As a part of your qualifications I did want to show 
that you had had this position and still had it with the State Depart- 
ment. 

Mr. Wavpror. That is true. 

Mr. Hocker. I am sure that is what the Senator has in mind. 

Mr. Waprop. I see perhaps the point of your question a little more 
clearly. I might say, since February 1930, as a citizen and as a news- 
paperman I have assiduously, to the best of my ability, addressed 
myself to what communism is, and what it does, and how it can per- 
vade a society, and a nation, and a government, and I am particularly 
concerned about how it might pervade this particular society, and this 
particular Nation, and this particular Government, but not limited 
thereto. 

Mr. Hocker. What I am coming to is, you are and have been an 
ardent supporter.of the present security program, have you not? 

Mr. Waupror. Yes, I am now. 

Mr. Hocker. That is what I was coming to. 

You came across Mr. Hynning and his problem as an alleged secu- 
rity risk in connection with the possibility of employing him in some 
private venture; is that correct ? 

Mr. Watprop. That is correct. 

Mr. Hocker. In that connection, did you have an opportunity to 
review the file? 

Mr. Watprop. I did. 

Mr. Hocker. What conclusion did you reach, Mr. Waldrop, with 
respect to the question of whether he had had, let us say, a fair and 
full hearing on the matters on which the board was permitted to act 
in connection with his security elearance. 

Mr. Wavpror. On the record—and speaking directly about the ree- 
ord—unimpressive to me as a fair and full hearing. I didn’t think 
it was a very good job, estimating it in my own private mind as one 
who would be interested in seeing a fair and full and proper hearing 
held on anybody who comes up on a security charge. 

70836—56——46 
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Mr. Hocker. Your interest in making that statement here, Mr. 
Waldrop, is in an effort to strengthen the security program ¢ 

Mr. Watpror. Oh, absolutely. I have a normal interest in seein 
anybody get a fair day, but pe from Mr. Hynning individually an 
his entitlement to a fair day, my interest just as strongly is in the 
interest of seeing the security system effective and appropriate to 
the interests of the countr y: 

Mr. Hocker. And conformable to the provisions of the Bill of 
Rights, insofar as that is possible? 

Mr. W atprop. In conformation with the Bill of Rights, surely. I 
do think it is possible. I don’t see any conflict of interest between the 
Bill of Rights and the security system. I see the necessity of always 
scrutinizing cases and learning from them how to do the job better; 
that is all. I just thought this was a pretty good illustration of what 
needed improvement. 

Senator Hennines. Mr. Waldrop, we are very grateful to you for 
your coming. I wanted to ask you 1 or 2 questions. 

We appreciate your taking the time to come here today in connection 
with Mr. Hynning’s case and in connection with the general security 
program. 

Mr. Waldrop, would you think it a fair statement, would it conform 
with your views generally, to say that one of the best ways to strengthen 
a security system is to see that it applies with fairness and justice to 
those whose security or loyalty may be questioned ? 

Mr. Wavprop. I don’t think there is any other way todoit. I think 
that when people lose confidence in the sensibility and concern of the 
people administering a security system for fair play and for finding 
for or against a man on the issues provided, when that confidence is 
lost, the security system is destroyed. I really do. 

Senator Henntnes. You do not hold that. the efforts of this com- 
mittee, I take it, Mr. Waldrop, to undertake to illuminate and, if 
necessary, expose defects in the system or in its administration is in 
any sense doing the work of the Communists or the leftwing groups in 
this country ? 

Mr. Waupror. No, I really don’t. I couldn’t see you in the picture 
of an aid to the Communists and I do not see any member of the com- 
mittee that I know anything about as an aid to the Communists. I 
don’t know anything about the proceedings of the committee that 
would lead me to think so. 

Senator Hennrines. You and I have been friends for a good many 
years, and although we haven’t agreed on a good many of the issues 
before the country, we have never had any doubts either of us with 
respect to each other, as to his loyalty and sincerity. 

Mr. Watpror. I am grateful for your saying that as far as I am con- 
cerned, and I wouldn’t hesitate saying it as far as you are concerned. 

Senator Hennrnes. Thank you very much. 

It might be of interest to us—I am reminded you took certain steps 
in furtherance of obtaining justice in Mr. Hynning’s case. Would you 
mind telling us some of the things you did on behalf of calling it to the 
attention of the proper governmental officials? 

Mr. Wavprop. Briefly, the situation ran as follows: I became ac- 
quainted with Mr. Hynning, as I think I have testified, on account of 
a business matter, and since it involved legal work and involved work 
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with the Treasury, Mr. Hynning was good enough to inform me that 
he was limited in his activities due to his security situation. 

So I thought it was well to get an opinion of what the record might 
show, and so I asked a friend of mine, an attorney, to look the matter 
over, and I myself declined to look the record over until I could get 
an opinion outside. fox 

I got that opinion and on the basis of that opinion I decided that as 
one concerned about security and as a friend of the administration, 
an ardent supporter of it, I ought to take steps to suggest the possi- 
bility that more might be heard about this case if it were left in the 
present state. So by rather informal route, I passed the word along 
that I thought they might look into it. I cannot testify of my own 
knowledge on the subject, but it so happened, I believe, that the case 
was reopened, and then you know people are foolish, and I couldn't 
leave well enough alone, and I got curious about it and I read the 
record. 

Senator Henntnos. You read the record ? 

Mr. Wavprop. Yes; after swearing up and down I wasn’t going to 
have anything to do with it. I have been in the newspaper business 
too long, so my curiosity got the better of me when it appeared that 
there was a pretty solid conflict of judgment about it. 

The Department had an opinion that it stood on, and I had heard 
opinions to the contrary. 

So I got the record out and read it along with the attached papers, 
and I felt really that it wasn’t so good. Nothing seemed to happen 

Senator Henninos. By that you meant that the record and its con- 
clusions did not seem to—— 

Mr. Warprop. They didn’t fit my idea of what—you can throw a 
man out for being ornery or being a New Dealer, and I wouldn’t object 
to that. 

However, if you throw him out as a security risk, you ought to show 
he is a security risk, and I didn’t think that record showed it. I want 
to throw a lot of people out of Government, but I didn’t think if you 
wanted to throw Mr. Hynning out, that was a good case on the record, 
to put it specifically. 

I thought it would fly back. When nothing seemed to be getting 
anywhere, I did another naughty thing. I called up Harry Cain, 
whom I have known for a long time. I asked him to look it over 
and see what he thought. He wrote letters 

Senator Hennrnes. You mean the former Senator Cain? 

Mr. Warprop. Yes; former Senator Harry Cain, who is now with 
the Subversive Activities Board. I think he is still with the Board. 

Senator Hennings. He was up until today. 

Mr. Wapror. I may be formerly with the State Department. 

Senator Hennines. You may proceed. 

Mr. Waxprop. Yes. I wanted to see myself what he would do with 
this case. I thought what he did was creditable. I didn’t try to 
urge him to do anything. I just asked him to look at it. When he 
looked at it, he acted on his own behalf, and I thought he was right, 
and I think I am right. , 

Senator Hennines. Your interest in this case has been, by and 
large, that of a citizen concerned with the security of his Govern- 
ment and hopeful that we will have real security properly admin- 
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istered in order that the Communists and those who would subvert 
our Government will not be a part of the Government? 

Mr. Watpror. Absolutely. That is all there is to it. 

Senator Hennines. And on the other hand, innocent, loyal men 
and women not become victims of faulty procedures. 

Mr. Watprop. I feel very strongly about that. I thought the Alger 
Hiss case was a terrible thing to happen to the Government of the 
United States, and other cases like it were terrible things. I think 
the security system should have been in effect long before it was 
and perfected by experience. The executive order and the legisla- 
tive acts and everything else have got to go under revision in the 
light of experience all the time, and they have to go under revision 
predicated on the proposition that the citizen does have a right to 
know where he stands on the issue of whether he is a security risk 
as such. He ought not be called one inadvertently. I have been there 
once or twice myself, and I didn’t like it. I do not think anybody 
likes it. I think it is awfully good for anybody to have been con- 
ree with the charge once or twice to get him interested in it, 

rankly. 

Seaehee HENNINGs. Sometimes it has to happen pretty close to 
make clear what it means, with all its implications. 

Mr. Wavpror. That.is really true. You are very right. A friend 
of the system—I consider myself to be—as a friend of the system, 
I think it is very good for the system to get hit over the head a 
bit and find out what it is like, if I may just advance an opinion. 
A kick in the pants sobers the head, I think. This is too serious not 
to be treated with deadly seriousness all the time by everybody 
involved with it and not played with, I feel. 

Senator Hennines. Have you any questions? 

Mr. Hocker. No questions. 

Senator Hennines. We are very grateful to you for coming and 
giving us the benefit of your views and your experience. 

Mr. Wa.prop. Thank you, sir. 

Mr. Hocker. Mr. Rose, would you please come up? 

Senator Henninoes. Mr. Secretary, would you be sworn, please ? 

You do solemnly swear that the testimony you are about to give 
in these hearings will be the truth, the whole truth, and nothing but 
the truth, so help you God? 

Mr. Rose. I do. 

Senator Henninos. Please be seated, sir. 

Mr. Rose. Thank you very much. 

Mr. Hocker. You are Mr. H. Chapman Rose? 


TESTIMONY OF HON. H. CHAPMAN ROSE, UNDER SECRETARY OF 
THE TREASURY 


Mr. Rose. Yes, Mr. Hocker. 
Mr. Hocker. You are Under Secretary of the Treasury, are you not, 
sir? 

Mr. Ross. Yes. 

Mr. Hocker. Mr. Rose, at my request you and some other people 
from the Treasury Department were here this morning while we heard 
the testimony of Clifford Hynning and others concerning the charges 
brought against him by the Treasury ? 
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Mr. Resr. That is correct. 

Mr. Hocker. And just before the noon hour I suggested, Mr. Rose, 
that if you wished to make any statement in explanation or further 
expanding the matter on behalf of the Treasury, we would be very 
happy to hear it. 

Mr. Rose. I will be very glad to do that, if I may, Mr. Hocker, and 
Mr. Chairman. 

Senator Hennings. Please proceed, Mr. Secretary. 

Mr: Ross. I would like first, if I may, to give you what I know about 
the present status of the matter in the Treasury, and what little bit of 
past history will be necessary. 

After the decision of the Secretary in the case, which was testified to 
this morning, which took place in June of 1954, there was, as stated 
this morning, a eeu for reconsideration or rehearing, which was 
filed with us. That was a matter of very careful consideration by the 
security officer, Mr. Tormoen, and by the then General Counsel of the 
Treasury, Mr. Elbert Tuttle, this came at a time just as Mr. Tuttle was 
leaving the Treasury, just before he left the Treasury to accept his 
present position as a judge of the Fifth Circuit Court of Appeals, 
and by me, resulting in the action which was testified to this morning; 
namely, a notification to Mr. Hynning’s lawyer that on the basis of that 
petition we saw no basis for reopening the matter. 

However, near the end of July this year, 1955, we received, or the 
Secretary received, from the members of the former hearing board in 
this case, a letter which related to the case and which was referred to, 
but not put into the record this morning. I don’t think that I saw that 
letter before I went on my leave on the 8th of August, but on my 
return, immediately after Labor Day, I considered that with Mr. Ken- 
dall, the then General Counsel of the Treasury, and we concluded in 
view of that letter and the expressions in it—and I am going to read 
the letter in just a moment—that the matter should receive a full and 
thorough restudy. We thought it desirable that that restudy be by 
someone who had had no previous connection with it, someone who 
could approach it with complete objective, and that the best person in 
that connection would be the new General Counsel of the Treasury, 
Mr. Scribner, who was taking office immediately after that. I think 
he came with with us on the 20th of September or thereabouts. Mr. 
Scribner has begun his reconsideration of the case and, as I under- 
stand it, has had telephone communications with Mr. Hynning’s 
lawyer, and Mr. Hynning on the subject. And that consideration is 
proceeding. 

Because the letter was referred to, but the members of the hearing 
board felt that they were inhibited from putting the letter in evidence, 
I thought it might be helpful for me to read it in order that it might 
be clear what they said. 

4 Senator Hennines. We would appreciate it very much if you would 
0 so. 

Mr. Rosr. I feel that I may do so consistently with the limitations 
on the extent to which one can testify concerning this kind of a pro- 
ceeding, because this was not the hearing board as such, but as 
individuals after they had been discharged from their function, and 
I don’t believe in reading this letter that it opens up their entire 
advice to the Secretary in the proceeding. . 
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Senator Hennrnos. In that it is subsequent to the proceeding, 
and the consideration of the case having been terminated, Mr. Secre- 
tary; is that right? } 

Mr. Roser. That is correct. And their official functions having been 
discharged because they had been disbanded as a hearing board. The 
leter is to this effect. It is addressed to the Secretary of the Treasury : 


Deak Sir: The undersigned were designated as a security hearing board by 
your order dated April 7, 1954, for the purpose of conducting a hearing in the 
ease of Clifford J. Hynning, attorney, Office of the General Counsel of the 
Treasury Department, Washingto., 1 ©. Hearing was held in this case on 
April 19 and 20, 1954, and the board’s recommendation in the matter was 
transmitted to you on June 3, 1954. The board recommended that a finding be 


made that the employment of Mr. Hynning is not clearly consistent with the 
interest of national security. 


Recently Mr. Hynning has approached two of the members of the former 
board with information which he believes proves that there was a miscarriage 
of justice in his case. It is understood that this information has been offered 


to security officials of the Department and that a request has been made that 
the case be reopened. 


Inasmuch as the undersigned believe that they no longer have any status 
or authority in this case the information was not received nor was it reviewed 
in other than an informal manner. However, the undersigned are conscious 
of the fact that the decision in this case was a close one, and believe it possible 
that had the information been available and thoroughly explored during the 
hearing a different decision may have been reached. However, in view of 
our doubtful authority, we make no recommendation either for or against addi- 


tional action, and merely wish to express our willingness to serve you further 
in the case if our services are desired. 


In exploring our authority and responsibility in this matter at this time, or 
more accurately, our lack of authority and responsibility, we have been advised 
that only a “suspended employee” has a right to a hearing. We understand, how- 
ever, that full review of the additional information by Treasury officials would 
not require prior reinstatement of Mr. Hynning to a “suspended employee” status. 

And that is signed by the three board members. 

Mr. Hocker. What was the date of the letter, Mr. Rose? 

Mr. Rosr. July 27. As I say, I believe I did not receive the letter 
myself before I went on leave the 8th of August. Immediately on 
my return the General Counsel considered it with me and we deter- 
mined to refer the matter to Mr. Scribner for full consideration as 
soon as he accepted appointment. 

Mr. Hocker. Mr. Kendall was General Counsel of the Treasury at 
that time ? 

Mr. Rose. He was. 

Mr. Hocker. You were gone between what dates? 

Mr. Ross. The 8th of August and some date early in September. 

Mr. Hocker. And you didn’t see this letter before leaving, as I 
understand ¢ 

Mr. Ross. I don’t believe so. I couldn’t swear to that positively, 
but I do not think so. 

Mr. Hocker. I don’t wish to interrupt your narrative statement, 
Mr. Rose, but there was a letter written by Senator Humphrey to you 
on July 28 which was replied to by Mr. Kendall by letter of August 3. 
Were you familiar with the reply that Mr. Kendall sent? 

Mr. Rose. I am now. Again I am not certain whether I saw it 
before it went out or not. 

Mr. Hocker. Go ahead, if you please, in your own way, and then I 
have a couple of questions I would like to ask. 

Mr. Rose. Surely. 
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Now, as I say, that is the present status of the matter. Now I 
would like, if I may, to go back to the testimony this morning re- 
garding the case itself. Of course, it is difficult from two stand- 
points to testify on that general subject, both because I recognize the 
difficulty of trying in a hearing like this the full record in the case 
before the hearing board or the case as it was presented to the Secre- 
tary on the full record, and also because of limitations which neces- 
sarily exist consistent with the program on the degree to which some- 
one like myself is free to testify publicly concerning it. But I think 
that the matter of principle, which you were seeking to put in issue 
and have considered, quite clearly appeared from the record that was 
made before this committee this morning, which I thought was fairly 
presented. Based on that record rather than on the record of the 
actual case, I can make such comment as might be useful to you re- 
garding the Treasury view on the issue that you have before you, as I 
understand it, and thus get into any discussion that you want to have 
with me on our view of the procedure that was followed. 

Mr. Hocker. That would be very helpful. I think you have cor- 
rectly put our interest, Mr. Rose. I think the subcommittee has no 
interest in attempting to rehear any individual case, but merely, as 
the Senator said a few minutes ago, bring out issues that are illus- 
trated by these cases. 

Mr. Rose. That was as I conceived it, and I think, on the record you 
constructed this morning, even though one hasn’t a transcript of it yet, 
that that is possible. 

.In aid of that, I would like to state what I conceive that issue to 
be and the aspects of the testimony this morning that present the issue, 
and then discuss it, if I may. 

I take it that the issue is this, that when an employee is dismissed 
on the ground that his continued employment is not clearly consistent 
with the national security, in the words of the order, and when the 
substantial basis for the action is a lack of veracity or in the exact 
phrase of the executive order or the Treasury order, “any deliberate 
misrepresentation, falsehood, or omission of material facts,” the ques- 
tion is whether he has had due process, if he has not been specifically 
charged prior to the hearing or during the course of the hearing with 
an appropriate announcement of that as a substantive charge, and 
whether he has had, in other words, fair treatment or due process 
when that is not done. 

I take it that the things on the record, on your record, that present 
that issue are these. Mr. Hynning in this case was charged with two 
things which were read into the record this morning in the words 
that were used in the statement of charges. One of them was member- 
ship in the Washington Book Shop. The other was having made 
certain statement relating to communism. 

The obvious inference from those two was that the substance of the 
charges was the basis for an inference of a sympathetic association 
with subversive organizations or an inference in that direction. 

The second point is that substantial evidence was presented by the 
employee on the record and in his answer, some of which he repeated 
here this morning, tending to rebut any such sympathetic association. 

Third, that the FBI agent to whom the statements which were in 
the second charge were alleged to have been made, testified in the hear- 
ing based on his memorandum submitted at the time of the conver- 
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sation in 1942, at which these statements were said by him to have 
been made, and was examined on the subject, and that the employee 
testified during the hearing to no recollection, to summarize it, of that 
interview. 

Then the hearing board recommended his dismissal, and it was 
quite an obvious inference to me, sitting here listening this morning, 
that on the whole of the testimony before you, the substantial basis 
for that recommendation was the statement I quoted regarding verac- 
ity, to summarize it, rather than any inference of sympathetic asso- 
ciation, to use that shorthand description. 

Finally, that during the hearings there were various references made 
to the importance of truthful testimony, both at the outset and in the 
argument at the close, and that reference was made at the close—and 
I think also earlier—to the fact that the issue of veracity or credi- 
bility would be one of the main considerations in the case. 

If that is a fair statement, from recollection, of what was said here 
this morning as presenting the issue, I would like to discuss that 
issue for a minute, if I may, and then I would like to try to answer 
any questions that you may have. 

Mr. Hocker. Please do. 

Mr. Rose. I would have this feeling, that in many, if not the very 
large majority, of cases where the question of veracity or misrepre- 
sentation is to be the substantial basis for an action in a security 
proceeding, in fairness, that should be specifically charged. 

Mr. Hocker. You say you do agree to that? 

Mr. Rose. I do. 

To illustrate, for instance, to make this more clear, this feeling I 
have, if the issue was that there was a false statement or a misrepresen- 
tation in an application for employment, or really any antecedent false 
statement whatever, in such a situation fairness and the rules would 
require that that be specifically charged. 

1 would think further, as a matter of my own personal view, that 
in the event that the issue of veracity were presented as a collateral 
matter, or raised with respect to a collateral matter in such a hearing, 
in that event the appropriate thing would be specifically to charge that 
issue as a basis. 

I didn’t feel—I know Judge Tuttle didn’t feel—although I do not 
know that the question was presented—well, it was presented substan- 
tially in the exchange of letters between the security officer and Mr. 
Hynning’s lawyer, Mr. Karasik. I think the issue was touched on in 
that exchange quite substantially. 

I did not feel, and I think Judge Tuttle did not feel, that when the 
issue of veracity was raised with respect to the making or not by the 
person charged of the very statement with which he was charged, that 
there was any lack of due process in making an issue of veracity the 
substantial basis for action in the case, because he knew from the time 
when he received the charges that the allegation of his making that 
statement was to be the substantial issue, or a substantial issue. 

Mr. Hocker. May I interrupt? 

Mr. Roser. Yes, sir. 

Mr. Hocker. Does that mean that you feel whenever a man testifies 
before a loyalty board on charges, at least against himself, that he 
should be prepared to prove extrinsically by some other testimony the 
truth of everything he is going to say, on penalty of being discharged 












a Nn a RR Pa ARS a a a dF A A 


SThowaliel EHC ee Pe) vine nl 







Prec i, 





















































Ee ar 





Deed 





AND CONSTITUTIONAL RIGHTS 





SECURITY 


because of a conclusion that the board might reach that something he 
said in testifying in defense of these charges may be untrue ¢ 

Mr. Rose. I don’t think that 1 would make as broad a statement as 
that, Mr. Hocker. What I intended to say was, when the issue of 
veracity was raised with respect to the precise statement he was 
charged with having made in the form and substance of the charge, 
that he knew all along that his testimony, pro or con, on that, was going 
to be the major consideration on which the case would go off. 

Mr. Hocker. Excuse me. 

Mr. Rose. Surely. 

Mr. Hocker. Go ahead and complete your statement. I didn’t 
mean to interrupt. 

Mr. Rose. And that the elements of fairness were present in that 
situation. 

Senator Hennrines. Would this be a somewhat parallel example, 
then: If a man was charged with burglary—take a very simple illus- 
tration, Mr. Secretary—and the jury found that he was in some re- 
spects not telling the truth as to a material fact, would you then think 
under the same circumstances it would be proper for the jury to bring 
in a verdict finding him guilty of perjury / 

Mr. Rose. No, sir. 

Senator Hennings. Do I understand, then, as in this case, without 
Mr. Hynning being aware that the charge was his lack of veracity, 
that he should have just assumed that that might be the charge, or 
do I not follow you? 

Mr. Rose. I think if I could put it—— 

Senator Hennrnes. Reduce it down to rather simple language. 

Mr. Ross. The charge in the case was that he had made certain state- 
ments. My point of view would be expressed by this: that he ought 
to be on notice that if he didn’t tell the truth with respect to whether 
or not he had made those statements, that that might be the basis for 
a determination of security risk. 

Senator Hennines. That would be another charge, irrespective of 
whether he was found to be guilty of the charges as originally laid. Is 
that what you mean? 

Mr. Rosr. The charges as originally made did not specifically come 
within any one of the numbered paragraphs. They were two factual 
matters. 

As I said at the outset, the obvious inference from them, as they 
were testified to this morning, was that you would infer from that, 
if proved under certain circumstances, the possibility of a sympa- 
thetic association. That was the obvious inference from the charges 
as originally written. But I do not think they were, as a legal matter, 
technically tied down to any one of the paragraphs of the security 
order. 

Mr. Hocker. Only by the statement of the hearing officer at the 

time, who said that they came within those three paragraphs, includ- 
ing the sympathetic association. They did that at the beginning of 
the hearing. 
_ Mr. Rose. I think, as you read this morning, there was a reference 
in that exact context to the fact that there was also this paragraph 
relating to misstatements, and that the issue of credibility, or what- 
not, would be based on the charges and the answers, as one of the 
main issues in the case. 
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Mr. Hocker. As I understood you to say, you felt that if a man is 
convicted not of the charges laid against him but of testifying falsely 
with respect to the charges laid against him at a hearing at which 
he has not been told in advance what it was he testified falsely to, 
because he hasn’t yet testified, and where he has not been given an 
opportunity to prepare against that defense, that you feel he has had 
due process ? 

Mr. Rose. Well, I think there was due process, or I did feel on my 
last examination of it, that there was due process in this case. 

Senator Hennrnes. Excuse me, before we get away 

Mr. Hocker. I do not want to get away from due process. 

Senator Henninos. Neither do I want to get away from what we 
are talking about. I want to get away from this overlay of rather 
technical language, and see if we can get it down to the essential 
elements of justice. 

Do you, Mr. Secretary, think that it is right to find against a man 
when he is not given an opportunity to know the charges against 
which he must defend ? 

Mr. Roser. No, sir; I don’t. 

Senator Hrennrnes. And do you believe that in this case, Mr. 
Hynning was given an opportunity to know specifically the charges 
against which he had to defend, and against which he must necessarily 
have been entitled to be prepared to defend ? 

Mr. Ross. I did feel that the last time I reviewed and took official 
action in that case. Having submitted the case to a review by our 
present General Counsel, I don’t want to say anything here that puts 
him in the position of being embarrassed. 

Senator Hennines. Mr. Hynning is considerably embarrassed, too, 
Mr. Secretary. While I, as a lawyer, do not like to see other lawyers 
embarrassed, and I have great respect for your General Counsel, and 
I am sure you know I have great respect for you, at the same time we 
are concerned with elementary justice, aren’t we, aside from the rami- 
fications and “priergge and combinations of words and regulations, 
this legal verbiage? Why don’t we get down to what is right and just 
in bringing charges against a man who, as in this case, was a faithful 
employee of the Treasury for many years? 

Mr. Rosr. What I meant by that statement was that I am very 
much interested in seeing that justice is done here, and I don’t want to 
foreclose any conclusion Mr. Scribner might come to on everything 
that is available to him by what I say as a present judgment in the 
matter. 

Senator Hennrnos. I realize that. 

Can you give us your opinion, regardless of what your General 
Counsel might think? You are an exceedingly able man and one of 
the best lawyers in the country. 

Mr. Rose. Thank you for that opinion. 

Senator Hennines. I am sure you have some views about this, 
without going to Mr. Scribner to get them from him. 

Mr. Rosr. Judge Tuttle and I carefully reviewed this when the pe- 
tition for rehearing was filed. I concluded at that time, as did he, 
because I was acting with him, that there was no departure from 
essential fairness. 

Senator Hennrnos. I went to school with Judge Tuttle, and was a 
member of the subcommittee that confirmed him for the Federal 
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bench, and I have great respect for him. But again, to get away from 
some of the—if we may say—collateral or subsidiary terms of these 
regulations, and to get back to the right of a man to be both confronted 
and advised of the charges against him, do you think that essential 
justice was done in this case in that respect ? 

' Mr. Rose. Yes, sir. I would say this: The charges were twofold. 
One, certain statements in 1942. I think that the conclusion that I 
would draw from having listened this morning was that on that 
charge, the Security Board believed the FBI agent, at least initially, 
<0 that I do not think this is a matter of not proving a charge. I 
think that the question is as to what inference could be drawn from 
the proof of that charge. I think that is the essential issue we are 
discussing. 

Senator Henninos. Inference as to what, Mr. Secretary ? 

Mr. Roser. Inference as to, first, whether there was any conclusion 
to be drawn as to sympathetic association. I thought it was rather 
clear from the testimony this morning that there was no indication 
that that inference was drawn, no indication that it was drawn. 

On the other hand, inference as to whether the denial of recollection 
of the interview was truthful, I thought from the testimony this morn- 
ing there was a clear inference that the initial conclusion of the Board 
was to the effect that the failure to recollect was not candid. 

Senator Henntnes. Was not candid? 

Mr. Ross. Yes. 

Senator Hennrnes. And that is in a 10-minute interview with the 
FBI representative 12 years before? 

Mr. Ross. Yes, sir. 

Senator Henninos. In other words, the Board held that because 
he didn’t remember a 10-minute interview about another man 12 years 
ago, that that raised an inference that he was not telling the truth, and 
that was of sufficient weight to justify a finding against him? Am I 
right, in recalling those facts, substantially ? 

Mr. Rose. I am not testifying, sir, what the Board held. I am 
putting the case as I gathered it was left on your record this morning. 

I would point out again to the extreme difficulty of recapturing on 
a partial reconsideration of a record all the considerations that led 
to whatever conclusions the Board drew. I think you, as a lawyer, 
are just as aware as I am of the difficulty of doing that. It actually 
was that fact that led me to attach so much weight to the Board’s 
letter raising a question as to whether their decision had been the 
proper one, because they were the ones who listened to all the witnesses, 
and there is no substitute, as you, as a lawyer, know, for that expe- 
rience, 

Senator Hennines. Well, yes, assuming that we have a competent, 
fair and able tribunal—and I make no suggestion that it was otherwise 
than that—I would like to ask you this question, sir. As far as you 
and the Treasury Department are concerned, is this case closed and 
disposed of forevermore? 

Mr. Rose. It is under reconsideration, sir, by the General Counsel. 

Senator Hennines. How long has it been under reconsideration ? 

Mr. Ross. The conclusion that Mr. Kendall and I reached to put 
it under reconsideration was on the 8th of September. Mr. Scribner 
came to us the 20th or thereabouts of September. He has had a lot 
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of new things to get into, but I know he is actively and vigorously 
working on this. 

Senator Henninos. I am sure that counsel has many questions 
that he can ask and is going to ask. I am sorry to have interrupted, 
but I did not want to get away from that subject while it was in my 
mind. Thank you, Mr. Hocker. 

Mr. Hocker. Thank you, Mr. Chairman. 

My particular interest, Mr. Rose, is not so much in this case as it 
is in ve rinciple involved. The problem that you have adverted 
to of finding out what was in the Board’s mind when it made the 
decision is essentially the problem that they have in trying to make 
out what was in Hynning’s mind at the time he testified, isn’t it? 
It is a very difficult business to look into somebody else’s mind to 
determine what was the basis for their action, of course. 

The sample regulations prepared by the Department of Justice 
under Executive Order 10450 provides, does it not, for the prepara- 
tion of a finding, a conclusion by the board and a distribution of that 
finding to the individual whose loyalty, whose security status, is in 
question, do they not? 

Mr. Rose. What is it that you are referring to? 

Mr. Hocker. The sample regulations prepared by the Justice De- 
partment under 10450 and recommended to the various Departments 
provide at the very end of section 9, subparagraph (k), as follows: 

The decision of the board shall be in writing and shall be signed by all members 
of the board. One copy of the decision of the board together with the complete 
record of the case, including investigative reports, shall be sent to the head of 
the department and one copy shall be sent to the employee. 

Are you familiar with that provision ? 

Mr. Rose. In general, yes, sir. 

Mr. Hocker. I wonder why it was that the Treasury Department in 
making its regulations didn’t adopt such a regulation. ‘That would 
solve the difficulty that you speak of, wouldn’t it? 

Mr. Rosr. I don’t know whether I understood. Didn’t you say a 
copy of the decision of the board ? 

Mr. Hocker. Yes, sir. 

Mr. Roser. I believe that our regulations do so provide. I will get a 
copy of them. 

Mr. Hocker. Is there any such provision in the Treasury’s 
regulations ? 

Mr. Rosr. As I understand our procedure, the decision does go, but 
the memorandum of reasons does not. 

Mr. Hocker. You mean the ultimate decision, whether the man 
should be retained or not? 

Mr. Rosr. Yes. 

Mr. Hocker. That doesn’t do him any good. He knows he is fired, 
that’s all; isn’t that right? 

Mr. Rose. Let me get this entirely clear. I have our regulations 
now and they provide: 

The board shall submit its written determination and the memorandum of 
reasons to the Secretary without further dissemination. 

Mr. Hocker. That is right. So under your regulation the man 
whose security status is in question doesn’t get a copy of the decision ? 

Mr. Ross. That is correct. 
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Mr. Hocker. Although the recommendation of the Justice Depart- 

ment was that he should get such a decision, was it not? 
Mr. Rose. I believe that the sample regulations do have that in it, 

although our regulations have, I believe, been approved by them. 

Mr. Hocker. So that if the Treasury regulations had followed in 
this respect the recommendations of the Justice Department, we 
wouldn’t have to be speculating on whether the board decided this 
question on veracity or whether they decided it on one of the two issues 
that were mentioned in the letter to which Mr. Tormoen referred in 
the portions of the transcript I quoted from this morning. 

Mr. Rose. I don’t think that gets to the central issue you are talking 
about. 

Mr. Hocker. It will in a minute. I will come to that if you don’t 
mind. If you followed the sample regulations, this problem at least 
would be behind us, wouldn’t it ? 

Mr. Rosr. This seems to me to present a separate question. The 
board in our practice does file its memorandum, as the regulation 
points out, with the Secretary. 

Mr. Hocker. And the Treasury, itself, then knows what the basis 
of the finding of the board was in this case. 

Mr. Rosr. Exactly. 

Mr. Hocker. But you cannot tell us and you couldn’t tell the man 
involved, Hynning? 

Mr. Rose. That is correct. 

Mr. Hocker. Public Law 733, upon which this whole program 
is based, also provides, does it not, that he shall be given: 

Any employee having a permanent or indefinite appointment, having completed 
his probationary or trial period, who is a citizen of the United States, whose 
employment is suspended under the authority of this Act, shall be given after 


his suspension and before his employment is terminated under the authority of 
this Act: 








* * * + 


(5) A written statement of the decision of the agency head. 


Doesn’t the act say that ? 

Mr. Rose. Our regulations, of course, so provide, and he got that. 

Mr. Hocker. What was it that he got? 

Mr. Ross. A written statement of the decision. 

Mr. Hocker. Just saying he was a security risk? 

Mr. Rose. That his employment was terminated. 

Mr. Hocker. You interpret that law as only to require the agency 
head to notify him that he 1s fired, in other words? 

Mr. Rese. That is my interpretation; yes. 

Mr. Hocker. Let’s return for a moment to this question of due 
process, Mr. Rose. At the time that he went into hearing, the—what 
shall I call it, I don’t want to call it a crime—the offense, if I may 
use such a word, at the time he went into hearing, the offense for 
which he may have been discharged had not as yet been committed, 
had it? 

Mr. Rose. I think that is correct. 

Mr. Hocker. So it wouldn’t, of course, have been possible to charge 
him with something that hadn’t happened yet. 

Mr. Rose. No. 

Mr. Hocker. And it wouldn’t have been possible for him to prepare 
a defense against a charge on a matter that hadn’t happened yet, 
would it ? 
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Mr. Rose. That is correct. 

Mr. Hocker. So he never could have and no one else, whether it 
is he or someone else, no one else under those circumstances could ever 
have notice and an opportunity to be heard with respect to a charge 
on an offense which he hadn't yet committed, 

Mr. Ross. Only he knew whether he was going to commit it. 

Mr. Hocker. But, of course, you assume that the very issue that 
we are raising here, that is, the question of whether there was a fair 
hearing and a fair determination on whether he committed it or not— 
if you assume that he lied, then there is no issue. 

Mr. Rosz. No, I do not. I do not mean to make an assumption. 

Mr. Hocker. I am trying to point out that—if this is the way the 
law is properly interpreted in the Treasury Department—that no 
man can ever know prior to going into a hearing as to what he might 
be discharged for, because the question to which he might be accused 
of giving a false answer hasn’t yet been put to him; isn’t that right? 

Mr. Rose. I do not think that is a fair statement, Mr. Hocker, be- 
cause he had had for several months the fact that he was charged 
with making a certain statement, that that was the substantial basis 
of charge 2. 

Now, I think that the conclusion from that is that the knew he was 
going to have to testify as to whether or not he made that statement 
and if it was believed that he had not testified truthfully on that 

Mr. Hocker. You think that procedure satisfies due process, do you ? 

Mr. Rose. That was my feeling the last time—— 

Mr. Hocker. Let me ask you another question, Mr. Rose. There 
are other regulations and other proceedings of the same nature, which 
have been in effect for many years in the Treasury Department in 
connection with the membership of the bar of the Treasury, are there 
not ? 

Mr. Rose. You mean qualifications to practice before the Internal 
Revenue Service? 

Mr. Hocker. That is right. 

Senator Henninos. It is the blue card. 

Mr. Roser. Yes. 

Mr. Hocker. Of course, you have procedures for determining who 
may have a license to practice before the Internal Revenue Commis- 
sioner, don’t you ? 

Mr. Rose. Right. 

Mr. Hocker. You also have proceedings for disbarring people who 
have a license to practice before the Internal Revenue Commissioner, 
don’t you? 

Mr. Rose. Yes, sir. 

Mr. Hocker. Do you know whether there are any provisions in 
that regulation, those pertaining to qualifications of practitioners, 
which involve this very issue we are discussing here ? 

Mr. Ross. Offhand, I do not, Mr. Hocker. 

Mr. Hocker. May I call your attention to section 15 which appears 
at page 12 of the laws and regulations governing the recognition of 
agents, attorneys and other persons representing claimants before the 
Treasury Department? Mr. Lea sits behind you there. Perhaps 
Mr. Lea has a copy of those regulations. Can we read that, Mr. Rose? 
Does that say under “supplemental charges”— 
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If it appears that a denial of a material allegation of fact in the statement of 
charges or a statement that the respondent has no knowledge sufficient to form a 
belief was made in bad faith in the answer or that the respondent has knowingly 
introduced false testimony during proceedings against him for suspension and 
disbarment— 

it doesn’t say thereafter that in that event he may be disbarred, does it ¢ 
It says: 

The attorney for the Government may thereupon file supplemental charges 
which charges may be tried with the other charges in the case, provided the re- 
spondent shall be given due notice thereof and afforded an opportunity for pre- 
paring a defense thereto ; 
doesn’t it? 

Mr. Roser. It does. 

Mr. Hocker. That states the traditional rule of due process, doesn’t 
it ¢ 

Mr. Rosr. I think it does in that situation. 

Mr. Hocker. That is right. If a man testifies falsely in a hearing 
on another matter, and this would be on the question of his moral qual- 
ifications to practice, he is entitled to have a new charge brought 
against him specifying that, an opportunity to prepare : and an oppor- 
tunity to be heard with respect to that, doesn’t he? 

Mr. Rosr. I think it does. 

Mr. Hocker. The point I am trying to make is: Isn’t this provi- 
sion, this due process, traditional provision which has been in the 
Treasury regulation for many years, isn’t that at war with this new 
procedure under the security program of determining during the 
course of a man’s hearing on other charges that he has lied and there- 
fore must be declared to be a security risk, even though he is not 
told in a charge what it was that he said that was untrue, and even 
though he is not given an opportunity to support his statement to 
prove it to be true ? 

Mr. Rosr. Well, again, I don’t think, assuming this statement of 
facts in this case, that anything like so broad a proposition as that 
follows, from what was done here. 

I simply say that in a case where the charge consisted of the mak- 
ing of a statement or not, that there was notice for months that the 
question of the making of ‘that statement was the issue. 

Mr. Hoc KER. Don’t you concede, Mr. Rose, that if the identical situa- 
tion had arisen in Mr. Lea’s department under these regulations, it 
would have been necessary to file a supplemental charge “and to give 
him an opportunity to defend on that issue ? 

Mr. Rose. I have difficulty to see how the identical situation could 
arise in a procedure on this subject, Mr. Hocker, because this is 3 not 
a matter of charges. This is a very narrow situation that we are 
talking about, where the question was as to was a given st itement 
made or not. 

Mr. Hocker. Wouldn’t it be ground for disbarring a lawyer for 
him to have said publicly that it is all right for a lawyer to deceive the 
Treasury in order to win a tax case? Wouldn’t you consider that 
grounds for disbarment ? 

Mr. Ross. Personally, I would. 

Mr. Hocker. Sure. Suppose that charges for disbarment were 
brought against him at which it was alleged he made such a state- 
ment and suppose that in the course of the hearing he said, “No, I 
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didn’t make such a statement,” or suppose he said, “I don’t remember 
whether or not I made such a statement 12 years before.” You 
wouldn’t disbar him on the ground that he falsely said he didn’t re- 
member, without filing supplemental charges, would you? 

Mr. Roser. Well—— 

Mr. Hocker. You couldn’t under these regulations, could you? 

Mr. Rosr. Again I might say—— 

Mr. Hocker. Please answer the question, then explain, Mr. Rose. 
I say you couldn’t under those circumstances disbar him without 
charging him supplementarily and giving him the opportunity to be 
heard, could you? 

Mr. Rose. At the first reading I would think that was the fair 
import of this language. 

Mr. Hocker. All right. Doesn’t it follow, then, that the Treasury 
Department has two standards as to what is fair and what is due 
process, one in proceedings before the Internal Revenue Commissioner 
for determining whether he shall have a license to practice and 
another for determining whether he shall be branded a security risk ¢ 

Mr. Rost. Before I would say yes to that, sir, 1 would want to 
know whether my first statement, this regulation is not one that I 
operate with, and I do not know whether the actual construction of 
it in the precise case that you put— 

Mr. Hocker. May | interrupt you to call Mr. Lea? Could we find 
out from him? 

Mr. Ross. Surely, I would be glad to have you. 

Mr. Hocker. Would you come up and be sworn, Mr. Lea? You 
can stay right there, Mr. Rose, if you will. 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God. 

Mr. Lea. I do, sir. 

Senator HENNINGs. Please be seated, Mr. Lea. 

Mr. Hocker. Will you state your name, Mr. Lea? 


TESTIMONY OF GEORGE C. LEA, DIRECTOR OF PRACTICE, 
DEPARTMENT OF INTERNAL REVENUE 


Mr. Lea. My name is George C. Lea. 

Senator Hennines. Where do you live, Mr. Lea? 

Mr. Lea. At the State House, 2122 Massachusetts Avenue NW. 

Mr. Hocker. What is your occupation, please, sir? 

Mr. Lea. Lam Director of Practice at the Treasury Department. 

Mr. Hocker. Is it under your department and under your super- 
vision that the granting and withholding of the licenses to practice 
before the Treasury Department is determined. 

Mr. Lea. It is. 

Mr. Hocker. You, of course, are familiar with your own regulations, 
necessarily, on that subject, aren’t you? 

Mr. Lea. I am. 

Mr. Hocker. You heard me read a while ago section 15 with respect 
to the disbarment of attorneys, did you not? 

Mr. Lea. I did, sir. 

Mr. Hocker. Is that correct? 
Mr. Lea. Pardon? 
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Mr. Hocker. Was it read correctly ? 
Mr. Lea. I have given Mr. Rose my copy. 

Mr. Hocker. Do you want to take a look at it just briefly, to refresh 
your recollection ¢ 

' Mr. Lea. Yes. 

Mr. Hocker. Can I put to you the hypothetical case I put to Mr. 
Rose a moment ago!’ Let’s suppose you charge a man in a disbarment 
proceeding under these regulations with having said it is all right to 
falsify records in a proceeding before the Treasury Department. 1 
guess that would be grounds for disbarment ? 

Mr. Lea. I assume it would. 

Mr. Hocker. Suppose you charge a man with such a charge. Dur- 
ing the hearing with respect to that, who sits as the judge? Do you? 

Mr. Lea. I do not. In disbarment proceedings the matter is re- 
ferred to a hearing examiner. 

Mr. Hocker. Let’s suppose for one reason or another the original 
charge goes out the window, you don’t find enough in it to cause a 
disbarment. Suppose the Board determines that the man lied in con- 
nection with his testimony about the charge. Would subsection 15 
that I just read apply / 

Mr. Lea. If that was a separate charge, as I would assume, under 
this subdivision 15 of section 10.7, which relates to disbarment pro- 
ceedings, we would probably provide him with a supplemental charge. 

Mr. Hocker. That is right. You would give him an opportunity to 
be heard on the supplemental charge, wouldn’t you ? 

Mr. Lea. We would. 

Mr. Hocker. And the supplemental charge would say, Mr. X, 
on such and such a day in a hearing before this Board you testified 
falsely when you said as follows: wouldn’t you ? 

Mr. Lea. In effect. 

Mr. Hocker. Now, Mr. Rose, may I ask you, in view of Mr. Lea’s 
testimony, whether you won’t agree with us that there is a double 
standard here, one for the part of the Treasury that deals with a 
iicense to practice before the Commissioner and another that deals 
with the determination as to whether a man will be regarded as a 
security risk ? 

Mr. Ross. Can I go back to the hypothetical case once more / 

Mr. Hocker. Surely. 

Mr. Ross. If the charge were that the lawyer had said what you 
said; namely, that it was alright to falsify records before the Treas- 
ury and the conclusion drawn from the hearing was that he had lied 
in denying that he made the statement, I think that the probability 
is that you would disbar him on that record because of your belief 
that he made the statement that you charged him with. 

Mr. Hocker. You don’t agree with Mr. Lea, then? 

Mr. Roser. I wonder if Mr. Lea doesn’t agree with me. 

Mr. Lexa. I think what Mr. Rose is saying, as I understand it, is 
that these questions are all questions of fact, and the charge, as I get 
‘t, sir, if the hypothetical case that you are assuming was that the 
man had advised someone to deceive the Treasury Department, or 
something to that effect 

Mr. Hocker. All right, that will do. 
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Mr. Lea. At the hearing it is a question whether he gave that advice 
or whether he didn’t give that advice. 


Mr. Hocker. That is right. 


Mr. Lea. It would be up to the hearing examiner to determine 
whether to believe him. He probably would say he did not. 

Mr. Hocker. Maybe I haven’t made my point clear yet, Mr. Lea. 
Let’s assume that the Board concluded that the man did not make 
the statement and should not be disbarred on that ground, which is, 
as Mr. Rose said a moment ago, a legitimate deduction from the testi- 
—_ this morning in the Hynning case with respect to the principal 
charges. 

But suppose that in connection with—did I misquote you, Mr. Rose? 

Mr. Rosse. No,sir. I will come back. 

Mr. Hocker. All right. Suppose that while he was testifying in 
this hearing, in which you sancneted that he didn’t make this state- 
ment, you concluded that he lied while he was testifying about it. 
Your regulations expressly provide that in that case he must have 
been given supplemental charges stating that he lied, and that that 
was a separate ground for disbarring him, giving him an opportunity 
to be heard; would it not? 

Mr. Lea. Let me ask you this, Mr. Hocker. 
first, that in respect to the particular charge—— 

Mr. Hocker. That the principal charge failed. 

Mr. Lea. That the principal charged failed and the hearing exam- 
iner on that score found he was telling the truth. 

Senator Hennrinos. He lied about something else. 

Mr. Hocker. In the hearing. 

Mr. Lea. If he lied about something else, I would suppose that we 
would have to give him a supplemental charge. 

Mr. Hocker. All right. Whereas under the security procedure, al- 
though you cleared him on the principal charge, if you conclude that 
he lied, it would not be necessary to give him a supplemental charge 
or a hearing on it; is that right, Mr. Rose? 

Mr. Rost. No. What I said at the outset was if it were a preexist- 
ing matter or a collateral matter, then I think fairness would require 
that he be specifically charged. 

Taking your hypothetical case, where the charge was did he make 
a certain statement, and the finding was that he lied in denying the 
statement, I think the same result would follow under both procedures. 

Senator Henninos. You wouldn’t have to find that he lied in that 
case, you would find him guilty of having made the statement? 

Mr. Rosr. Yes, sir. 

Senator Henninos. The misunderstanding may have come about 
that you may not have understood that Mr. Hocker meant that he 
lied about another material fact in the hearing. 

Mr. Hocker. Yes, Mr. Chairman. In the Hynning case, I under- 
stand the charge against him was whether or not he recalled a certain 
interview. That was the basis for which his veracity was challenged. 
but the charge against him was that he said something which appar- 
ently was not believed. The charge that he had said this or that or the 
other about communism apparently was not the issue. But he was 
held to have been untruthful in saying that he didn’t recollect the 
meeting ; isn’t that a collateral matter ? 

Mr. Rose. Here we are in the difficulty of getting specifically into 
the record and findings in this case. I was trying to put it fairly when 
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I said I was assuming from the testimony here this morning that the 
charge was that certain statements were made—that charge was read— 
and that the question of veracity arose with respect to whether or not 
that statement was made. 

There was affirmative testimony, as you put it in the record this 
morning, from the FBI agent, that that statement was made. There 
was testimony of no recollection, as it was put in 

Mr. Hocker. The testimony of the FBI was, as I recall correctly, 
that he had no independent recollection except as his recollection was 
refreshed by reading his report. I think that was what he said. It 
was 12 years prior for him, too. 

Mr. Rose. Again the transcript which was liberally quoted from 
this morning here shows his full testimony. I suppose, therefore, since 
it has been gone into as far as it has, it is no longer objectionable for 
me to say that, as I recall it, he said he had an independent recollec- 
tion of the interview but did not testify as to the substance of it except 
as refreshed from his contemporaneous memorandum. 

Mr. Hocker. Perhaps, we have, both of us, put out points of view 
sufficiently so they are clearly understood, I take it, but to sum up, 
you feel that notwithstanding this other regulation on the other ‘as 
of the Treasury Department, you feel that due process of law is af- 
forded where a man is held to be a security risk for a statement which 
hasn’t even been made at the time he walks into the hearing room; is 
that correct? 

Mr. Rose. I would rather define my feeling in my own words. I 
think that when the charge is that he made a statement, and the issue 
becomes his veracity in tesifying regarding whether or not that state- 
ment was made, I felt at the time I reviewed the case that that was suf- 
ficient notice to provide essential fairness in the proceeding. I am 
just as keenly aware, or I hope I am, of the necessity for that fairness 
as you gentlemen, and the reason why I am reluctant to state a present 
point of view in the matter is that I do not want to foreclose Mr. 
Scribner’s point of view in any conclusion he might arrive at from 
relooking at this thing at the present time. I felt in the light of the 
Board’s letter that that was essential. 

Mr. Hocker. I am sure the subcommittee hopes that the Treasury 
will reconsider that point of view, because I think perhaps the rule 
expressed on the rules of practice side of the Treasury is much fairer 
and much more in conformity with due process than the one applied 
in this case. 

Mr. Rosr. We will take that point of view into account. 

Mr. Hocker. Mr. Chairman, I want to ask about the change in the 
regulations too, if I may do so before you leave, Mr. Rose. 

Mr. Rose. Surely. 

Mr. Hocker. Public Law 733, upon which both Executive Order 
10450 and the Treasury regulations are based, provides that any em- 
ployee having a permanent or indefinite appointment, et cetera, whose 
employment is suspended under the authority of this act, shall be 
given, after his suspension and before his employment is terminated 
under the authority of this act, a written statement within 30 days 
after his suspension of the charges against him, which shall be sub- 
Ject to ianiaoiah within 30 days thereafter, and which shall be stated 
as specifically as security considerations permit. 

Do you have that in mind? 
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Mr. Rose. Yes; I have it before me. 

Mr. Hocker. Your regulation, prior to last August, followed at 
least in some respects that requirement of the law. It said: 

The bill of particulars shall be as specific and detailed as security considera- 
tions permit, and normally shall contain all the derogatory information relating 


to the employee except that which will reveal the source of the information or the 
identification of confidential informants or which will reveal security informa- 


tion— 

This regulation itself does not say that it must be given within 30 
days of suspension, but I take it that you normally comply with the 
statutory law in that respect. 

Then the regulation continues: 

* * * it shall be subject to amendment within thirty days of issuance. 


Now, in the Hynning case, the point was made by Hynning’s lawyer 
that no statement with respect to veracity or lack of veracity was 
added to the charge by way of amendment within 30 days of the time 
the charge was made. Nevertheless, the board apparently proceeded 
to act upon the charge that he had been guilty of a lack of veracity, 
and then last summer the Treasury Department modified its regula- 
tions, striking out that old clause that says, in conformity with the 
statute, that the bill of particulars shall be subject to amendment 
within 30 days. The amended regulation read: 


It shall be subject to amendment at any time prior to final action in the case. 


How did the Treasury come to make that amendment, Mr. Rose? 

Mr. Roser. I know this only second hand, Mr. Hocker, but my un- 
derstanding is this: 

Various changes were being made at that time. There had been 
a case—not the case we have been discussing—but another case—— 

Mr. Hocker. What case was that? 

Mr. Roser. I don’t know that I am free to 

Mr. Hocker. Go ahead. We will pass that for the time being. 
You say there was another case? 

Mr. Rose. There was at least another situation in which the ques- 
tion arose as to the necessity of starting over again if the amendment 
were made after the 30-day period was over. 

The provision was changed to what you read. I think there are 
two situations, in only one of which the provision applies, and that 
is as to employees having status who are entitled to hearings, and 
the other is as to temporary employees who do not. 

In all events, the hated was made, went through 

Mr. Hocker. You mean the change was made to make it possible 
to amend a charge after 30 days had run ¢ 

Mr. Rose. To change it to what it was after August 15; yes. 

Mr. Hocker. Wasn’t that an ex post facto treatment of that case? 

Mr. Rose. That provision was never used. It was an amendment 
that was made as a result of a situation which arose. 

Mr. Hocker. It was intended to be used, wasn’t it? 

Mr. Rosr. What? 

Mr. Hocker. It was intended to be used, wasn’t it? 

Mr. Rose. I assume it might have been. It was called to our at- 
tention, of course, early this month by the Civil Service Commission, 
{ believe, as a result of the communication from Mr. Hynning, that 
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that didn’t conform with the statute and, as you pointed out this 
morning, we promptly changed it. 

Mr. Hocker. The change was not made, then, to meet the Hynning 
case but to meet some other c ase; is that it? 

Mr. Rose. That is my understanding. If you would like—— 

Mr. Hocker. No. I will take your word for it, Mr. Rose, of course. 
If you tell me that, that is all right with me. 

Since our interest is in principle and not in individual cases, I 
don’t understand why that wouldn’t have been an ex post facto appli- 

cation. 

Mr. Rose. It was not for application in another case. It was the 
fact that a situation arose in another case which indicated that if an 
amendment were made after the 30 days, it would be necessary to 
start over, and was thought in the future that would present a 
difficulty, but as I said—— 

Mr. Hocker. Was it inadvertence that all of the various lawyers in 
the Treasury Department having charge of this matter were not aware 
of what Public Law 733 provided ? 

Mr. Rose. It was an inadvertence, certainly as far as I was con- 
cerned. Actually, it went through the Department of Justice without 
the point being raised. 

Mr. Hocker. Is that so? They make mistakes, too, sometimes, do 
they / 

Mr. Rose. You are quite right. It is clearly not consistent with 
the statute. 

Mr. Hocker. Isn’t the reason that it was done—and this is what I 
Was coming to—isn’t the reason this: It has been said that these se- 
curity charges, like an old soldier, never die. They can be brought 
up again and again. There is no rule of double jeopardy that 
applies to them, is there? You can acquit a man today and charge 
him tomorrow, can’t you? 

Mr. Rose. I suppose it is theoretically possible. 

Mr. Hocker. That is right. 

And if, because you couldn’t under this law, 30 days having passed, 
bring a new charge against a man, by way ad amendment, ‘the only 
thing you could do would be to reinstate him and pay him his back 
pay and char ge him over again; isn’t that right? 

Mr. Rose. I think that is the: consequence, yes. 

Mr. Hocker. The only effect insofar as fairness is concerned, or as 
far as the result is concerned, of making this change, which didn’t 
work because it didn’t conform with the statute, would be to save the 
Treasury having to pay back pay during the suspension if he were 
reinstated, and the second char ge made? 

Mr. Rose. That is one effect. 

The other is to start another 30-day period running and delay mat- 
ters to that extent. 

Mr. Hocker. That is right. 

I believe that is all, Mr. ‘Chairman. 

Senator Henninos. Nothing further, Mr. Hocker? 

Mr. Hocker. No. 

Senator Hennings. We thank you very much, Mr. Secretary. 

Mr. Rose. Thank you, Senator. 

Senator Henninos. Thank you, Mr. Lea, 
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Mr. Hocker. I believe we can excuse Mr. Tormoen, as well as Mr. 
Lea and Mr. Scribner, unless one of them has something to add to 
what Mr. Rose’s testimony has been. 

Mr. Lea. You say we can be excused ? 

Mr. Hocker. Yes. 

Thank you very much, Mr. Lea. Thank you very much, Mr. Rose. 
We appreciate your taking the time to come down here. 

Mr. Rose. I am glad to have done so. 

Senator Henninos. The Chair is advised that the examination and 
testimony of the next witness will consume considerably more than an 
hour, and since we have now reached 4 o’clock, this subcommittee will 
rise and reconvene on Monday morning at 10 o’clock. 

(Whereupon, at 3:55 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Monday, November 28, 1955.) 
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MONDAY, NOVEMBER 28, 1955 


Unirep Srates Senate 
SuspcoMMITTEE ON ConstiTuTIONAL Rieurs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:20 a. m., in 
room 301, Senate Office Building, Senator Thomas C. Hennings, Jr. 
(chairman of the subcommittee) presiding. 

Present: Senator Hennings. 

Also present : Lon Hocker, chief hearings counsel. 

Senator Henninos. The subcommittee will come to order, please. 
Before we proceed with the witness, the chairman thinks it appropri- 
ate to make two announcements. One relates to a letter aa the 
Department of the Army, Office of Assistant Secretary, under date of 
November 22, signed by Mr. Hugh M. Milton II, Assistant Secretary 
of the Army Js, sah to Thomas E. Hennings, Jr., chairman of the 
subcommittee on Constitutional Rights, Committee on the Judiciary. 

DeaR SENATOR HENNINGS: In the course of my appearance before your sub- 
committee this morning it was agreed that the Department of the Army would 
review the cases of the three soldiers who appeared before your committee on 


Friday November 18, 1955. It would be appreciated if you would forward a copy 


of the transcript of the testimony given by these three in their appearance. 
Sincerely yours, 


Hueu M. Mirron, 

I would like to announce that we, of course, will send a transcript to 
the Assistant Secretary of the Army as he has requested and the com- 
mittee will also send transcripts of the testimony of various witnesses 
to the respective departments having jurisdiction of the cases which 
have been heard before the subcommittee. 

That means, for example, Interior, Treasury, and others where 
these cases have some bearing and from which departments witnesses 
have appeared to testify. 

The chairman feels it appropriate to make another announcement 
in view of the fact that certain stories, news articles have appeared in 
various papers, newspapers over the weekend and one this morning. 

I noticed one particularly in the Washington Star of yesterday and 
the New York Times of today. I have not read the Times article as 
yet except that the caption is “Troubles Beset Hennings Group,” 
“Rights Inquiry is not only losing chief counsel but has internal 
discord.” 

The chairman thinks it appropriate to suggest that Mr. Hocker, 
who is the chief counsel for this committee, came # this committee 
with a clear understanding back in June that he would stay only 
5 or 6 months. 
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This was an understanding which Mr. Hocker and the chairman 
of this committee and the other members of this subcommittee clearly 
held at that time in view of the fact that Mr. Hocker has an extensive 
law practice, and has recently been elected president of an insurance 
company to make his burdens even heavier. Mr. Hocker came as a 
matter of public duty and because of the great interest of many years 
in the field of constitutional rights. 

Mr. Hocker left his law firm only temporarily. He is a senior 
partner of that law firm and did not sever his connections with his 
firm. He simply left St. Louis for this work. I think it is most 
unfortunate that anybody has conveyed or that it might be under- 
stood by the public that Mr. Hocker’s leaving is other than as was 
contemplated when Mr. Hocker first came with this committee back 
in June. 

Mr. Hocker. It started July 4. 

Senator Hennrnes. It started July 4. There was never any mis- 
understanding about it. It was always a clear and firm arrangement, 
which we induced Mr. Hocker to accept, under the condition that 
after completing the hearings on the first amendment he would again 
return to St. Louis. 

There has never been any other suggestion made nor any other 
arrangement ever contemplated. I can’t say that too emphatically. 
I thought that was understood. 

Now with respect to Mr. Hocker’s position, Mr. Hocker has con- 
sented to remain, and it was always contemplated again that he would 
remain, until the report is written. The report which will be written 
predicated upon the hearings on the first amendment. He will re- 
main as a member of the staff, as a consultant, and will supervise the 
preparation of the report. 

I might further say that while Mr. Hocker’s private law practice 
and his recent ascendance to the presidency of a large insurance com- 
pany in St. Louis will require his leaving Washington this week to 
look after his private practice and his own business, that he will again 
return some time in mid-December for further testimony that may 
be taken later for a day or so next month. 

Would you care to add anything to that statement, Mr. Hocker? 

Mr. Hocker. Only to thank you, Senator, for making that clear. 
Publicity was given, at the time of my appointment, to the facts to 
which the Senator has adverted and the announcements at least in 
St. Louis papers, which were the only ones I saw, indicated that it 
had been agreed that I would come for a period of 6 months. 

That has always been the understanding under which we have 
operated and I will continue my connection with the subcommittee, 
subject to the pleasure of the subcommittee of course, until the report 
on these hearings relating to the first amendment has been prepared 
and fulfilled. However, I have the subcommittee’s permission to re- 
turn to St. Louis, which I will do this week, and I will return for 
the balance of the testimony to be taken on these hearings and from 
time to time until the completion of the report. 

I think it is well that the public understand that there is no differ- 
ence of opinion of any sort or any dissatisfaction on my part, at least, 
and I think on the part of the subcommittee, nor is there any strife 
or discord on the subcommittee staff, I believe. 
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So with that preliminary statement, Senator, I think the matter is 
fairly well cleared up. 

Senator Henninos. As chairman of the committee I have had no 
indication of any discord, internal or otherwise, Mr. Hocker. I have 
had no indication of any discord, internal or otherwise from you or 
any other member of the staff of this subcommittee. 

Mr. Hocker. Well, may I say, Mr. Senator, that the little party 
that we had Saturday night would perhaps better demonstrate that 
that was true than any other way that could be demonstrated. 

I am sure that what you say is correct. There is no discord either 
among the subcommittee members or among the staff, none that I 
know of, anyway. 

Senator Henninos. So much for that. I think we are ready now 
to proceed with the next witness, Mr. Hocker. 

Mr. Hocker. Mr. Franckenstein, would you kindly come up and be 
sworn ¢ 

Senator Hennines. You do solemnly swear that the testimony you 
are about to give in these hearings will be the truth, the whole truth, 
and nothing but the truth, so help you God ¢ 

Mr. FrRANCKENSTEIN. I do. 

Mr. Hocker. Please be seated, sir. 

Will you please state your name? 


TESTIMONY OF JOSEPH M. FRANCKENSTEIN 


Mr. FRaANCKENSTEIN. My name is Joseph M. Franckenstein. 

Mr. Hocker. How old are you, Mr. Franckenstein ? 

Mr. FRANCKENSTEIN. I am 45 years old. 

Mr. Hocker. Where were you born ¢ 

Mr. FrancKenstern. I was born in Austria, in Traunegg. 

Mr. Hocker. And where were you educated 4 

Mr. FRaANCKENSTEIN. I was educated partly in Austria, Germany, 
and England. 

Mr. Hocker. When did you come to the United States, sir? 

Mr. FrANCKENSTEIN. I came to the United States in June 1941. 

Mr. Hocker. And where did you live when you came to the United 
States ? 

Mr. Franckenstern. I lived in New York State, in and around 
New York. 

Mr. Hocker. What was the nature of your education? What were 
you particularly equipped to do? 

Mr. Francxenstrein. I had studied to be a teacher and I had 
taught prior to coming to this country. 

Mr. Hocker. Where had you taught ? 

Mr. FranckensteIn. First in two public schools in England at the 
Cranleigh School and at Eton College and then at a private school 
in France. 

Mr. Hocker. We note you speak English without any trace of an 
accent. You also speak German, having been born in Austria ? 

Mr. Franckenstern. That is correct. 

Mr. Hocker. You also speak French ? 

Mr. FRANCKENSTEIN. Yes; I do. 

Mr. Hocker. Do you have any acquaintance with other languages? 

Mr. FraNCKENSTEIN. Smattering of Italian, not much. 
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Mr. Hocker. What subjects were you teaching in England and in 
France? 

Mr. FrRANCKENSTEIN. In England I taught German and French. 
In France I taught Latin, Greek, German, and English. 

Mr. Hocker. When you came to the United States in 1941, what 
occupation did you have ? 

Mr. FrANcKENSTEIN. I first tried to go on in my field which was 
teaching, but having received the classification of A-1 with the draft 
board, schools and universities were reluctant to take me on, and so 
I first worked on a ranch in California, and had, very soon, as I say, 
in 1942 I was drafted into the Army. 

Mr. Hocker. Now, Mr. Franckenstein, in addition to your educa- 
tion and your teaching vocation, were you, as a younger man at least, 
an athlete ? 

Mr. FrRaNCKENSTEIN. Pardon me? 

Mr. Hocker. I say were you as a younger man an athlete? 

Mr. FrancKENSTEIN. Yes; I was. I was a skier. I played many 
different sports and did a lot of mountain climbing, rock climbing 
that is, both in Austria and France. 

Mr. Hocker. What type of work were you doing at the ranch while 
you were waiting for induction in the Army ? 

Mr. FrRaANCKENSTEIN. It was a fruit ranch near Elsinore, Calif. I 
worked there just getting acquainted with the machinery in general. 

Mr. Hocker. You were classified as I-A ; were you ? 

Mr. FRANCKENSTEIN. That is right. 

Mr. Hocker. You knew in due course you would be shortly in- 
ducted ¢ 

Mr. FRANCKENSTEIN. Yes. 

Mr. Hocker. You say it was because of this position that it was 
difficult for you or impossible for you to take any sort of a permanent 
position ¢ 

Mr. FRANCKENSTEIN. Yes. 

Mr. Hocker. During that summer did you take any kind of tem- 
porary position ? 

Mr. FrancKensteEIn. Yes; I took a temporary position with a camp 
in New Jersey. It was called the Nature Friends of America. 

Mr. Hocker. The Friends of America? 

Mr. FraNCKENSTEIN. The Nature Friends of America. 

Mr. Hocker. What were your duties there? 

Mr. FRANCKENSTEIN. I was supposed to be a youth counselor for 
children coming to this camp, aged from 5 to 12. And mainly be their 
swimming and hiking instructor. 

Mr. Hocker. Swimming and hiking instructor in a boys’ camp, for 
children from 5 to 12. 

Mr. FrancKensterIn. It was both, girls and boys, although the 
dormitories were of course separated and I just had the boys. As far 
as the activities of the camp were concerned during the day it was 
coeducational. 

Mr. Hocker. How did you get that job? 

Mr. FrANCKENSTEIN. I got this job through or on the advice of the 
daughter of some friends in England, the name was George Macauley 
Booth and he had been one of the directors of the Bank of England 
at the time. 
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Mr. Hocker. He told you there was a position ? 

Mr. FrANCKENSTEIN. It was his daughter that had come to New 
York and it was through the parents that I got into contact with the 
daughter. I did not know where she lived. I met her in England 
15 or 20 years prior while we were still young and going to school. 
She had gone and settled in America and it was the parents that put 
me in touch with her. 

Mr. Hocker. What I am trying to find out is how you found out 
this job was available for a short period. 

Mr. FraNCKENSTEIN. She apparently knew somebody at the camp 
or was connected with the camp and suggested that I go and see that 
person and apply for a job, so I went there and the understanding was 
that I would go and work there as a youth counselor but the minute 
the draft board called me, I would naturally be released right away. 

Mr. Hocker. Did you know anything about the camp? 

Mr. FrANCKENSTEIN. I had no idea at all about the camp, and dur- 
ing the time I was there I was not aware of any activity, subversive 
or otherwise, that may have been going on there. 

Mr. Hocker. How es were you at the camp? 

Mr. FraNcKENSTEIN. I imagine, as far as 1 remember, about 3 or 4 
weeks. 

Mr. Hocker. And you performed then during this period your 
duties as a counselor ? 

Mr. FRANCKENSTEIN. That is correct. 

Mr. Hocker. And that is your only knowledge of the activities of 
the camp ? 

Mr. FRANCKENSTEIN. Yes. 

Mr. Hocker. Now, then, after that were you inducted into the 
Army ? 

Mr. FRANCKENSTEIN. I was called, I received the letter from the 
draft board and was inducted into the Army and went to camp up in 
New York, Camp Upton. 

Mr. Hocker. Because of your proficiency in skiing did you make 
the request that you be assigned to a skiing battalion ? 

Mr. FRANCKENSTEIN. Yes. Prior to my induction I had through 
friends contacted the National Ski Patrol and had asked could I be 
transferred or accepted with the ski troops. 

Mr. Hocker. And were you assigned to the ski troops? 

Mr. FRANCKENSTEIN. I was assigned, after a brief period at Cam 
Upton, I was assigned to the 87th Mountain Infantry Sineinens whic 
was then stationed at Fort Lewis, Wash. 

Mr. Hocker. Did you train with them. 

Mr. FRANCKENSTEIN. I trained with them. The regiment was soon 
ransferred to Camp Hale, Colo., and we trained there with the unit. 
Mr. Hocker. Did you do some instructing in skiing? 

Mr. FraNncKeEnstEIN. I did then, but I had my basic training there, 
of course, first. After my basic training, yes, I did. 

Mr. Hocker. Where did that regiment see duty ? 

Mr. FRANCKENSTEIN. It was sent to the Aleutian theater. 

Mr. Hocker. Did you go with them? 

Mr. FRaNCKENSTEIN. I went with them. I was at that time trans- 
ferred to the G-2 part. 

Mr. Hocker. The intelligence part? 
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Mr. FraNcKENSTEIN. The intelligence part. It was called intel- 
ligence communications, but it was part of the 87th Mountain 
Infantry. 

Mr. Ritecte! You operated throughout the Aleutian campaign? 

Mr. FraNcKENSTEIN. We were up there, and after we had been on 
the islands, a few of us who were considered mountain people, with 
mountain background, were taken back to continental United States 
to train some more troops because at that time the mountain troops 
or the mountain unit had been expanded to a division and it was the 
10th Mountain Division. 

Mr. Hocker. How long were you in the Aleutians? 

Mr. Francxenstetn. About 3 or 4 months I think. 

Mr. Hocker. Then you were in training 

Mr. Francxenstern. Then I was transferred with several others 
to Camp Hale again to train and form a cadre for the 10th Mountain 
Division. 

Mr. Hocker. How long were you on that assignment ? 

Mr. Franckenstern. We came back shortly before Christmas, and 
I stayed with them in that until spring 1944, at which time I trans- 
ferred to the Office of Strategic Services. 

Mr. Hocker. The Office of Strategic Services? We speak of it as 
OSS under the command of General Donovan. 

Mr. FRANCKENSTEIN. Yes. 

Mr. Hocker. In the meantime had you become an American citizen ? 
Mr. Franckenstern. I had become an American citizen in April 
1943. 

Mr. Hocker. What was your assignment with the OSS ? 

Mr. FranckenstEIN. I had indicated my desire to do my share in 
the war in the European theater as well and my assignment was ulti- 
mately to go into Austria and work with whatever resistance forces 
were there or help build up other resistance forces and get some 
information back to our headquarters. 

Mr. Hocker. You went into the Army as a private ? 

Mr. FraNCKENSTEIN. I went into the Army as a private. 

Mr. Hocker. And did you progress up the ranks ? 

Mr. FrancKkenstein. I became a second lieutenant. 

Mr. Hocker. Were you a second lieutenant at the time you joined 
the OSS ? 

Mr. Franckenstein. No; I became a second lieutenant during the 
time that I went into enemy territory. I got my commission, what 
is generally called a field commission. 

Mr. Hocker. You were given a field commission at the time you 
were in enemy territory in the Aleutians ? 

Mr. Franckenstern. No, with the OSS in Europe. 

Mr. Hocker. Isee. I misunderstood you. 

All right, now, will you tell us what you did in connection with 
your duties with the OSS in Austria? 

Mr. Francxenstern. I infiltrated into Austria and worked with 
Austrian resistance forces who were there. They were mostly mem- 
bers of the army. 

Mr. Hocker. If I may get a few more details with respect to that, 
when you say “infiltrated,” what kind of clothes were you wearing? 

Mr. Francxenstrin. I wore the clothes of a German Wehrmacht 
sergeant of the Reichs Sicherheits Hauptamt. 
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Mr. Hocker. This outfit, the name of which you mentioned, this 
outfit of the Austrian Army, was that also a mountain troop / 

Mr. FRANKENSTEIN. No; it was not part of the Austrian Army, 
because Austria at that time, of course, had ceased to exist and became 
by force part of the German Nazi Reich. The reason why this unit 
was chosen was because by its character it permitted me greater free- 
dom of movement than an ordinary German line outfit would have 


done. 
Mr. Hocxer. Was this a mountain unit? 
Mr. FRANCKENSTEIN. No: it was not. 


Mr. Hocker. What type of unit was it? 

Mr. FRANCKENSTEIN. It was part of the Sicherheitsdienst, Mr. 
Hocker. In other words, after the 20th of July attempt against Hitler 
which failed the Abwehr, which was the German counterespionage 
unit, was transferred and became a part of the SS Abwehr. 

Mr. Hocker. It had something to do with intelligence? 

Mr. FRANCKENSTEIN. Yes; it had something to do with intelligence. 

Mr. Hocker. What I am trying to get clear is: When you infiltrated 
into Austria, you were wearing a German uniform ? 

Mr. FRANCKENSTEIN. That is correct. 

Mr. Hocker. Did you have forged German credentials 

Mr. FRaNCKENSTEIN. I had forged German credentials. 

Mr. Hocker. Did you know in doing so that none of the benefits 
of the Geneva Convention—— 

Mr. FrRANCKENSTEIN. Yes; I did. i 

Mr. Hocker. You knew as a spy you were subject to being executed 
if you were caught? 

Mr. FRANCKENSTEIN. I did. 

Mr. Hocker. Nevertheless your loyalty was such that you would 
undertake this assignment for the United States? 

Mr. FrancKenstern. I was so grateful at having been accepted as 
a citizen of this country that I felt that the war in the Pacific was not 
sufficient, and I would like to do my share in liberating some of the 
countries in Europe, or helping to, rather. 

Mr. Hocker. Then during your period—you did infiltrate and 
what did you do after you got into Austria? 

Mr. FRANCKENSTEIN. I had been given the names and addresses 
of Austrian resistance groups and individuals who were trying to 
organize their forces in order to rid Austria of the Nazi troops, and 
I made contact with them. 

Mr. Hocker. Who was the head of the Austrian underground 
at that time? 

Mr. FRANCKENSTEIN. The head of the Tyrol branch with which 
worked was a man by the name of Dr. Karl Gruber who is now the 
Austrian Ambassador to the United States. 

Mr. Hocker. You showed me Friday afternoon after the recess a 
letter that you had from Dr. Gruber. Do you have that letter with 
you? 

Mr. FrRANCKENSTEIN. I believe I gave the letter to a member of your 
staff. 

Mr. Hocker. Will you read that letter into the record ? 

Mr. FRANCKENSTEIN (reading) : 

To Whom It May Concern: 


I have known Mr. Joseph Franckenstein since spring 1945, during which time 
he was working with the Austrian resistance forces as a United States officer 
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with the Office of Strategic Services. He had infiltrated into Austria behind the 
enemy lines and worked in Tyrol with our resistance groups which I then headed. 
Since the liberation of Austria, we both worked closely together and during the 
many occasions that I discussed with him the reconstruction of Austria in which 
he actively participated, I was convinced that Mr. Franckenstein was com- 
pletely anti-Communist in his thinking and was fully aware of the danger which 
had arisen due to the Soviet attempt to force Austria into the Communist camp. 
Any charges therefore that Mr. Franckenstein had any sympathy with Communist 
ideology seemed to me wholly untrue. 
(Signed) GRUBER. 

WasuHrncTon, D. C., November 25, 1955. 

Mr. Hocker. How long were you able to operate underground in 
Austria ? 

Mr. FrancKENSTEIN. I was able to operate approximately until the 
28th or 29th of April 1945. 

Mr. Hocker. What happened then ? 

Mr. Francxenstern. By that time we had incurred some losses— 
maybe if I elaborated a bit on this, very soon, as I was working in 
Austria, I found that trying to get information from anti-Nazis was 
impossible because they were too marked, so we tried to penetrate the 
Gestapo and we partially succeeded in doing so. 

Mr. Hocker. When you said you had too many losses, you mean too 
many of your men had gotten caught ? 

Mr. FRaANCKENSTEIN. Yes; that is correct. 

Mr. Hocker. Were you ultimately caught ? 

Mr. FrRANCKENSTEIN. I was caught the very last. 

Mr. Hocker. What did they do to you when they caught you, Mr. 
Franckenstein ? 

Mr. FrRANCKENSTEIN. They beat me up. They put me—well, they 
held me under very disgraceful conditions. They hung me up. They 
threatened to shoot me. In fact they stood me against the wall with 
submachine guns pointing at me, acting out a mock execution and the 
like. This went on for several days. 

Mr. Hocker. When you said they hung you up, how did they hang 
you up? 

Mr. FRANCKENSTEIN. They hung me up, strapped me up against the 
wall or on hooks and such things which were intended to intimidate 
me and make me break down. 

Mr. Hocker. They were trying to make you tell who you were and 
why you were there? 7 

Mr. FranckensteEn. That is right. 

Mr. Hocker. Did you tell me on one occasion they hung you up with 
your head in the air, and your feet up in the air, and your Saad own?! 

Mr. FRANCKENSTEIN. Yes. 

Mr. Hocker. And they beat you? 

Mr. FRANCKENSTEIN. Yes. 

Mr. Hocker. Were they able to get any information from you? 

Mr. FranckensteEIn. Luckily I was well equipped so after the sec- 
ond or third day I had ready this so-called breakdown story, which 
was a story that you tell them when you pretend you have broken down 
and tell them some truth but not wiat they are after and I remember 
I had switched the situation. My father is dead and my mother is 
alive and I turned it around of course under a different name that 
my father was alive and the next day one of the men said that he had 
my father here and that he would be confronted with me and that 
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he would of course be executed because there was such a thing as the 
persecution of the kin, which the Nazis introduced. I was actually 
very glad because I knew my story had come across and I had suc- 
ceeded in misleading and confusing them. The father was never 
produced. 

Senator Hennincs. How many times were you beaten, Mr. Franck- 
enstein ¢ 

Mr. FraANCKENSTEIN. It was during periods of 1 or 2 hours at a 
time. Then I was lead back to my cell which in itself was a very dis- 
agreeable and disgraceful place. 

Senator Hennines. Where was the cell ? 

Mr. FRANCKENSTEIN. The cell was in a camp which the Nazis ran 
outside of Innsbruck. It was too short to stand up in and too small 
to sit down in. 

Mr. Hocker. You say it was too short to stand up in ? 

Mr. FrRANCKENSTEIN. Yes; it was too short to stand up in and too 
small to sit down in. All this was a bucket filled with human defeca- 
tion and you leaned against the wall and waited until you were called 
out for the next interrogation. 

Mr. Hocker. And you ultimately escaped, did you, from this deten- 
tion place ? 

Mr. FrANcKENSTEIN. Yes. Particularly because the situation by 
that time had gone against the Nazis and with the help of a farmer 
with whom I had been acquainted who was also there, we managed 
during a moment of laxity to escape from the camp and jump across 
the barbed wire fence. 

Mr. Hocker. Mr. Franckenstein, after your escape did you work 
with Mr. Gruber and assist in securing Innsbruck, so that when the 
American Army arrived it was peacefully taken ? 

Mr. FRANCKENSTEIN. Yes; that iscorrect. The Austrian resistance 
forces themselves who were part of the Army, we walked into Inns- 
bruck and took over the barracks and put some of the Nazi SS gen- 
erals and higher officers under arrest and one other part of our group 
removed the demolitions from the roads so the American troops could 
safely enter Innsbruck but by the time the troops did enter, resistance 
in Innsbruck had broken down. 

Mr. Hocker. After the occupation of Austria what duty were you 
given? 

Mr. FRANCKENSTEIN. First, it was negative. That is to say we 
rounded up the Nazi criminals. But later on I worked in a construc- 
tive way, helping the military government to set up the schools, uni- 
versities in Innsbruck and other places of education. 

Mr. Hocker. For the purpose of teaching what? 

Mr. FrANCKENSTEIN. For the purpose of—all the schools and uni- 
versities more or less had broken down in Austria due to the war and 
new men had to be taken in or old men who were trustworthy and 
reliable had to be permitted to go on and I helped the Government in 
screening and working with these people. 

Mr. Hocker. You were attempting to select from among the favor- 
able schoolteachers the ones who were not Nazis, is that it? 

Mr. FRANCKENSTEIN. That is correct. Inasmuch as I had gone to 
the University of Innsbruck and knew some of the professors very well 
und could point out those who had been anti-Nazis all their lives and 
those who had collaborated and had become Nazis. 
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Mr. Hocker. When were you separated from the Army ? 

Mr. FrancKkenstetn. In December 1945. 

Mr. Hocker. What happened to you then ? 

Mr. FrancKensteIn. I felt that there was still a lot of work to be 
done, so having become a civilian I applied for a job with the War 
Department to work in Europe, and was accepted as a civilian censor- 
ship man to work with the civil censorship division in Germany. 

Mr. Hocker. Can you tell us a little bit about that work? 

Mr. FrRaNcCKENSTEIN. The main task, at that time there was censor- 
ship of letters, telegrams and we did censor these information media 
in order to—well, in the first place to find out any more hidden Nazis 
that were still at large and secondly to protect our own occupation 
troops from possible sabotage by a desperate enemy. 

Mr. Hocker. Were you subsequently given the job of running or 
helping to run some newspaper over there. 

Mr. FraNcKENSTEIN. Later on, when I joined the military govern- 
ment itself, I became the news editor of the Neue Zeitung, which was 
a German daily. 

Mr. Hocker. German language? 

Mr. FrANCKENSTEIN. German language daily but operated by first 
the War Department or Defense Department and then by the State 
Department itself. 

Mr. Hocker. When the State Department took over the Neue 
Zeitung were you then employed by the State Department ? 

Mr. Franckenstein. I was then transferred to the State Depart- 
ment. 

Mr. Hocker. How long did you remain in the employ of the State 
Department ? 

Mr. FRaNCKENSTEIN. I remained in the employ of the State Depart- 
ment until May 1953. 

Mr. Hocker. What happened at that time, Mr. Franckenstein ? 

Before I get to that, I neglected to ask you this question: What was 
the purpose of the State Department’s operating a newspaper in Ger- 
many / 

Mr. Franckenstern. To show the German representatives of in- 
formation media how a democratic and factual newspaper was edited 
and to meee them and guide them and also to give the German popula- 
tion the clean facts of what was going on and at the same time of 
course to editorially criticize any undemocratic actions but particu- 
larly any communistic trends in and outside of Germany. 

Mr. Hocker. The purpose of the newspaper was then to teach the 
German people, who had not had a free press for so many years, some- 
thing about the free press in a democratic form of government ? 

Mr. FRANCKENSTEIN. Yes. 

Mr. Hocker. What was the first word that you had that there was 
someone that had some doubts about your loyalty ? 

Mr. FrRANCKENSTEIN. My supervisor in the Office of Public Affairs 
called me in in March 1952 saying that I was to be taken off classified 
material immediately on orders from Washington, which he did. 

Mr. Hocker. Did he tell you what the basis of their feeling was? 

Mr. FranckensteIn. No; he said that there might be some charges 
against me but he was not certain of that, but anyway, it was quite pos- 
sible that there might be something of a subversive nature which the 
State Department might want to bring against me. 
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Mr. Hocker. All right. What was the first notice that you had 
from the State Department of charges against you? 

Mr. FraNncKENsTEIN. The first notice was in September 1952. I re- 
ceived the formal charges. 

Mr. Hocker. Is that the letter of September 8, 1952 ¢ 

Mr. FrRANCKENSTEIN. I believe so. 

Mr. Hocker. Was that the letter which said with respect to the 
charges against you as follows: 

Under the provisions of sections 392 and 393 of the regulations and procedures 
of the Department you are hereby informed insofar as security considerations 
will permit that the specific charge against you is that your wife, Kay Boyle 
Franckenstein, has endorsed or sponsored the activities of various Communist 
front organizations in the United States during recent years and has reportedly 
held membership in the Communist Party. The Board is also interested in your 
reported employment during 1942 with the Nature Friends of America, an organ- 
ization on the Attorney General's list, your alleged association and relationship 
with Gerhart Gerber, concerning whom the investigative reports contain deroga- 
tory information and your own political orientation and attitude toward the Com 
munist ideology. 

Were those the charges made against you ? 

Mr. FRANCKENSTEIN. Those were the charges made against me. 

Mr. Hocker. What did you do when you got those charges ? 

Mr. Franckenstein. I immediately wrote back and asked for a 
hearing. 

Mr. Hocker. And was the hearing held ¢ 

Mr .Franckenstern. A hearing was held at Mehem in Germany. 

Mr. Hocker. In October 1952? 

Mr. FRANCKENSTEIN. In October 1952. 

Mr. Hocker. This was a three-man hearing board, do you recall 4 

Mr. Franckenste1n. There were three; yes, it was a three-member 
hearing board, plus the counsel. 

Mr. Hocker. Did you have a lawyer representing you ? 

Mr. FrRANCKENSTEIN. I also had a lawyer; yes. 

Mr. Hocker. Do you know what the result of that hearing was in 
October 1952? 

Mr. Franckenstern. I did not hear officially the result of that 
hearing but received my dismissal notice prior to official information 
that the panel had cleared me end had sent a recommendation for 
full clearance to the review board. 

Mr. Hocker. You say that your lawyer told you that the hearing 
hoard had given you a clearance ? 

Mr. FRANC KENSTEIN. I heard through the lawyer unofficially but I 
was never officially informed that I had received unanimous clearance. 

Mr. Hocker. And your formal notification was from the office of 
the United States High Commissioner for Germany in April of 1953; 
is that right ? 

Mr. Francxenstern. Yes; but only after pressure had been brought 
by lawyers in this country was such a letter sent to me. 

Mr. Hocker. And that just terminated your employment with the 
State Department ? 

Mr. Franckenste1n. That terminated my employment with the 
State Department; yes. 

Mr. Hocker. Let me read a portion of that letter. It is dated 
April 2 addressed to Mr. Joseph M. Franckenstein, and so forth. 
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“Dear Mr. Franckenstein,” the first paragraph is— 


We regret to inform you that because of the availability of a permanent 
replacement your limited appointment will be terminated and your last day 
of duty will be May 8, 1953. 

And then some details about where you should go and so on. The 
last paragraph reads: 

This office wishes to thank you for the manner in which you have performed 
your tasks and for the efforts you have devoted toward furthering the interests 
of the United States in Germany. You can carry into new endeavors a sense 
of real accomplishment and knowledge of a job well done. 

Was that the notice you received ? 

Mr. FrancKenstEIN. That was the notice I received. 

Mr. Hocker. Now this letter, which notified you that your employ- 
ment was terminated and thanked you for your excellent duties with 
the State Department, did not tell you one way or the other what the 
outcome of the security hearing was, did it? 

Mr. FrancKeEnstetn. Ne; it did not. That is the reason why I 
felt that the Department had taken recourse to a subterfuge and rather 
than clear me used this as a means of dismissing me, and I said so. 

Mr. Hocker. What did you do about it? 

Mr. FrancKENSTEIN. First I asked for reinstatement and then I 
asked them to keep me on a leave without pay status, so that the case 
could be.cleared up. 

Mr. Hocker. Did they put you on a leave-without-pay basis? 

Mr. FrancKenstern. That was granted. 

Mr. Hocker. What did you do toward trying to clear it up? 

Mr. FRANCKENSTEIN. I went to Washington when I returned to this 
country and I talked to the security people and was told that they 
would have another investigation and pass on my case. 

Mr. Hocker. Then after the investigation were you given an addi- 
tional letter of charges? 

Mr. FranckensteIn. I then received an additional letter of charges 
in May. 

Mr. Hocker. Of 195 Q 

Mr. FraNCKENSTEIN. 1954. 

Mr. Hocker. The charges that were brought against you in this 
letter of May of 1954 were the same charges which had been tried by 
the Loyalty Board in Germany ; weren’t they ? , 

Mr. FRANCKENSTEIN. That is correct. 

Mr. Hocker. With the exception of the charges against your wife, 
which we will discuss in a minute, the charges against you were that 
you had been for these few weeks a summer counselor at the Nature 
Friends of America camp, that someone had said that you were not 
just a fellow traveler but 100 percent pro-Soviet and espoused the 
pro-Communist line, and that in 1948 you maintained a contact and 
association beyond that required by your official duties with Gerhart 
and Charlotte Gerber concerning whom the investigative reports con- 
tained derogatory information. . 

Who were Gerhart Gerber and Charlotte Gerber ? 

Mr. Francxensrern. These two individuals were in the employ of 
military government at the time I took my first post in military gov- 
ernment, in Marburg, Germany. The wife was a secretary and the 
husband was an investigator. They had both been cleared by CIC 
or else they would not have had the job in the first place and'I just 
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inherited them when I took on this post with the Information Divi- 
sion from my successor. They had been there when I took on the job. 

Mr. Hocker. Did you know them prior to the time-—— 

Mr. FrancKEnsTEIN. No; I had never seen them before. 

Mr. Hocker. Did you have any other contact with them aside from 
the fact that they were working in the same office with you ¢ 

Mr. FranckEnsteIn. There were a few. My wife and my children 
lived then in Marburg and once or twice we had the wife up to baby 
sit with our children when we had to go to some official function, and 
again on several occasions I had her up to the house to dictate some 
reports which I was doing for my superiors, and she typed them up. 

Mr. Hocker. And you were, if I understand it—then the contact 
with the Gerbers with which you were charged arose out of the assign- 
ment given you and given them by the Government ? 

Mr. FRANCKENSTEIN. Partly. Once Mr. Gerber had worked in 
the Nazi Ministry of Aeronautics and had known Hannah Reitch, the 
well-known Nazi aviatrix who flew into Berlin in the last stages. He 
brought her to our house because my wife was then writing a book 
on Germany and she wanted to meet this notorious woman, so inas- 
much as he had known her from the Nazi days he brought her to our 
place. 

That was the only occasion that I recall where it was an informa] 
get-together. 

Mr. Hocker. This was the only occasion you had any contact with 
them outside of your official duty ¢ 

Mr. FRANCKENSTEIN. Correct. 

Mr. Hocker. After you got the second letter of charges was there 
a hearing granted to you? 

Mr. FrRANCKENSTEIN. No; no hearing was granted to me although 
I requested on several occasions that a hearing be granted to me or at 
least an interview prior to any determination. 

Mr. Hocker. You mean you were not even given an interview ? 

Mr. FRANCKENSTEIN. I was not. 

Mr. Hocker. Was this because, having gotten this letter of termi- 
nation, you were treated as an applicant for a position rather than 
one who was about to be discharged, or do you know that ? 

Mr. FrRANCKENSTEIN. I don’t know. 

Mr. Hocker. You don’t know what the reason was ? 

Mr. FRANCKENSTEIN. There may have been some technical reason, 
but I would not be in a position 

Mr. Hocker. You asked for a hearing, and at least an interview, 
and you were not granted either one ? 

Mr. FrancKeEnsteEtn. That is correct. 

Mr. Hocker. Did you submit in printed form an affidavit and a 
statement and supporting material ? 

Mr. FRANCKENSTEIN. Yes; I did. 

Mr. Hocker. And what was the ultimate determination on this case 7 

Mr. FraNcKENSTEIN. The ultimate determination was I was found 
a security risk or, as the letter stated, my continued employment was 
not clearly consistent with the security of the United States. 

Mr. Hocker. This was a letter dated October 22, 1954, signed by 
Charles E. Saltzman, Under Secretary of State, and reading, in part: 

After consideration of your reply and a review of the entire record in your 
case, including the evidence adduced at your hearing before the HICOG panel 
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of the Department’s loyalty and security board in October 1952, as provided in 
section 395.2 in Departmental Regulations and Procedures, the Acting Secretary 
of State has determined that your continued employment is not clearly consistent 
with the interest of the national security and that the termination of your em- 
ployment is advisable in the interest of the national security of the United States. 
The Acting Secretary has directed me to terminate your employment in the 
Department of State. 

Is that what you were told ? 

Mr. Franc KensteIn. Yes. 

Mr. Hocker. Have you attempted since this time to have some action 

taken with respect to your loyalty ? 

Mr. Franckenstern. Our counsel, General Greenbaum, has been 
trying all the time, but I would think—I would like to state this is the 
reason why I deeply appreciate the opportunity to testify before this 
subcommittee, because I feel this is my chance to be heard. 

Mr. Hocker. Let me ask you, What effect has this matter had upon 
your employment as a teacher, Mr. Franckenstein ¢ 

Mr. Franckenstein. I was very lucky—lI consider myself lucky of 
having found a teaching position with a private school. Of course, 
I told the principal about my case, because I wanted them to know, 
and they have been very understanding. They believed in me and 
have stuck by me, but I could imagine that it might be difficult to secure 
any positions because I understand particularly from the Army cases, 
too, that once you are declared a security risk people really believe 
you are one. 

Mr. Hocker. Was there some opportunity, Mr. Franckenstein—was 
something said about the possibility of your being employed by a 
university ? 

Mr. Franckenstrin. I had a job offered by a well-known State 
university in this country. 

Mr. Hocker. Yes? 

Mr. Franckenstern. And I do not know—of course, I have told 
them about it, and I don’t know whether anything will come through 
due to the security charges. 

Senator Hennines. Mr. Hocker, may I ask one question, please ? 
Do I understand—it may have been developed, but I am not sure 
whether it was answered or not—is there anything now pending before 
the State Department or any other governmental board or bureau or 
agency relating to your being a security risk or relating to your 
loyalty ? 

‘Mr. Francxenstery. No, Mr. Chairman. I believe as far as the 
Department of State is concerned, they have considered the case to 
be closed. 

Senator Hennrineos. As far as you know, the State Department pres- 
ently considers your, case—you have been terminated and disposed 
of finally ? 

Mr. Franckenstretn. Yes; that’s correct. 

Senator Henninos. And there is presently pending no appeal ? 

Mr. FRANCKENSTEIN. No, sir; I don’t think I was entitled to an 
appeal. 

Senator Hennines. In other words, you know of no procedure or 
method 
Mr. FRANCKENSTEIN. 





That’s correct. 
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Senator Hennrnes. By which you could make an appeal from 
termination as expressed in the letter from General Saltzman— 

Mr. FRANCKENSTEIN. Yes, sir. 

Senator Henntnes. Speaking for the Acting Secretary of State, 
which Mr. Hocker read in the record ¢ 

Mr. FRANCKENSTEIN. Yes, sir; that’s right. 

Senator Hennines. Thank you. That is what I thought I 
understood. 

Mr. Hocker. You submitted, both at the time of your hearing and 
at the time of the termination without a hearing, a letter from each 
one of your employers while you were with the Department of State 
and while you were with the Army, attesting to your loyalty and the 
fact vou have no Communist affiliations or inclinations ? 

Mr. FRANCKENSTEIN. Yes; that is so. 

Mr. Hocker. Is that right ? 

Mr. FrancKENSTEIN. Most letters from my colleagues as well as 
my superiors in the War Department, as well as in the State Depart- 
ment, as well as other friends and people who had known us in Ger- 
many and in America, such as newspapermen, for instance, who had 
been with us, had known both my wife and me. 

Mr. Hocker. We wish to thank you, Mr. Franckenstein, for coming 
down here, and we wish to thank you also for making this matter 
public, because we know that it may involve some further publicity 
of your troubles, and we appreciate it very much. 

Senator Hennrnes. On behalf of the committee I want to thank 
you, Mr. Franckenstein, for your appearance here and for giving us 
the benefit of your testimony. 

Mr. Franckenstern. Thank you, Mr. Chairman. Thank you, Mr. 
Hocker. 

Mr. Hocker. Mrs. Franckenstein, will you please come up and 
be sworn ? 

Senator Hennines. Do you solemnly swear that the testimony you 
are about to give in these hearings shalt be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mrs. FRANCKENSTEIN. I do. 

Senator Henntnes. Thank you, Mrs. Franckenstein. Please be 
seated. 

Mr. Hocker. Will you please give us your name, Mrs. Francken- 
stein ¢ 


TESTIMONY OF KAY BOYLE FRANCKENSTEIN 


Mrs. FRANCKENSTEIN. Kay Boyle Franckenstein. 

Mr. Hocker. When were you ‘married to Mr. Franckenstein, Mrs. 
Franckenstein / 

Mrs. FrRaANCKENSTEIN. February 1943. 

Mr. Hocker. Prior to that time, you had acquired a reputation as a 
writer, had you not, Mrs. Frane kenstein ? 

Mrs. FrancKensteIn. Yes, I believe I had, to some extent. 

Mr. Hocker. And you wrote under what name / 

Mrs. FraNCKENSTEIN. Under my maiden name, Kay Boyle. 

Mr. Hocker. Kay Boyle. 

Mrs. FRANCKENSTEIN. Yes. 
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Senator Henninos. Had you written for the New Yorker magazine 
for many years ? 

Mrs. FrancKENSTEIN. Yes, I wrote for the New Yorker magazine 
for more years than I would like to say. 

Senator Hennrnos. It seems to me I have been reading your out- 
standing things in the magazine for 20 years or so. 

Mrs. Franckenstrin. Longer than that I am afraid. And I was 
the correspondent in Germany for the New Yorker, a correspondent in 
Germany from 1946 until 1953. 

Mr. Hocker. You are the author of quite a number of books, too, 
T believe ? 

Mrs. FRANCKENSTEIN. Yes; I have written about 25 books. 

Mr. Hocker. About 25 books ? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. Among other subjects have your books dealt in part 
with Germany, as the result of your experiences in Europe? 

Mr. FRANCKENSTEIN. I wrote a book of short stories, the stories 
which originally appeared in the New Yorker, a collection of them 
called The Smoking Mountain, which was all about Germany. 

Mr. Hocker. I understand that this newspaper published by the 
State Department, Neue Zeitung, is still being published in Germany 
by the State Department ? 

Mrs. FraANCKENSTEIN. That, I am not sure of. I believe it went out 
of business in January of this year; I am not sure. 

Mr. Hocker. I see. What I was coming to, have some articles 
written by you been published since this matter has arisen? 

Mrs. FRANCKENSTEIN. Only since the hearing in Germany. They 
published some of my short stories in German translation. 

Mr. Hocker. In the Neue Zeitung ? 

Mrs. FraANCKENSTEIN. In the Neue Zeitung. 

Mr. Hocker. The State Department published your own stories, 
is that it? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. Did they also use other material of yours? 

Mrs. FranckensteIn. My books are in the Information Service 
libraries all over Europe; Italy, France, and Germany, too. 

Mr. Hocker. The Information Service libraries are those main- 
tained by the State Department? 

Mrs. FRANCKENSTEIN. I believe they are; yes. 

Mr. Hocker. Forgive me for asking this question, Miss Boyle, but 
if I doso it will make the record clear. You are under oath here. Are 
you or have you ever been a Communist ? 

Mrs. FRANCKENSTEIN. No; I never have been. 

Mr. Hocker. Have you ever been a member of any Communist-front 
organization ? 
rs. FRANCKENSTEIN. I have never been a member of any organi- 
zation. 

Mr. Hocker. Why is that, Miss Boyle? 

Mrs. FRANCKENSTEIN. Well, I think one of the reasons is that I have 
lived a great deal out of America, and we have lived a great deal in 
the country, on tops of mountains, and we weren’t in touch with that 
sort of thing at all. 
ar” Hocker. Also you have been fairly busy, have you, during your 
ife ? 
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Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. How many children do you have? 

Mrs. FRANCKENSTEIN. I have six children. 

Mr. Hocker. And you say you published 25 books and have written 
innumerable magazine and newspaper articles, I guess ? 

Mrs. FRANCKENSTEIN. Yes, aati magazine, not so much for news- 
papers. 

Mr. Hocker. Now among the charges that were brought against 
your husband, Miss Boyle, were charges that you made contributions 
to two organizations on the Attorney General’s list. 

One of the charges was that— 

You were listed as a sponsor of the Cultural and Scientific Conference for 
World Peace arranged by the National Council of the Arts, Sciences, and Pro- 
fessions held in New York City on March 25, 26, 27, 1949. 

Do you know what that refers to? 

Mrs. FRANCKENSTEIN. Well, in our hearing in Germany the question 
of what “sponsor” was came up, a lot of dictionaries were brought in 
and everyone looked it up. I sent a check to them for $20 because 
Dr. Shapley wrote to me—I was living in Frankfort at the time—and 
I just looked at the list of sponsors and I have the feeling that Mrs. 
Roosevelt was 1, maybe not, 5 or 6 bishops, and I sent them a check 
for $20. 

Mr. Hocker. You were in Frankfort, Germany, at the time? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. And you got a request from whom, Dr. Shapley, the 
professor who organized the Cultural Conference for Peace, at the 
Waldorf-Astoria? Did you know any more about this organiza- 
tion 

Mrs. FRANCKENSTEIN. No. 

Mr. Hocker. Than that Dr. Shapley had requested you to con- 
tribute? 

Mrs. FranckEnsteEIN. That is all I knew of it. 

Mr. Hocker. And the names appeared on the letterhead ? 

Mrs. FRANCKENSTEIN. Yes. 

Senator Henntnes. Who is Dr. Shapley? 

Mrs. FraNCKENSTEIN. I believe he is a professor at Yale, professor 
of astrology at Yale. 

Senator Hennrnes. Astronomy at Yale University ? 

Mrs. FRANCENSTEIN. Yes. 

Mr. Hocker. Is this Dr. Harlow Shapley ? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocxer. I think he is at Harvard University. 

Mrs. FranckensteIn. Actually, I don’t know him, and the letter 
was sent through my agent to New York, and it seemed to me a very 
good cause. Whether they used my name later on the list of sponsors, 
that, I do not know, but I was not a sponsor. I sent $20 to them. 

Mr. Hocker. Your only contact with them was to respond to this 
request by sending a check for $20, is that right ? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. The letter of charges says against your husband: 

In December 1949 you sent a message to the National Conference Against 


Deportation Hysteria sponsored by the American Committee for Protection of 
the Foreign Born. 


What was that about ? 
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Mrs. FraNCKENSTEIN. I had never heard of that to the best of my 
knowledge. I did send a check for $10 to the Committee Against 
Deportation Hysteria, and I keep all my check stubs, I — all my 
records very carefully filed for many years back, and in Germany 
before our hearing when the lawyer and I went through all my files, 
we couldn’t find a single reference to this conference, and I have no 
recollection of it whatsoever. 

There is a check stub for the Committee in New York City Against 
the Deportation Hysteria. 

Mr. Hocker. Your only recollection about this was that there was 
a check stub for $10 in your book for this Committee Against De- 
portation Hysteria, is that correct ? 

Mrs. FranckensteIn. That’s correct. 

Mr. Hocker. Did you have any other contact with this committee ’ 

Mrs. FrancKkenstetn. No, none. I remembered the appeal came 
the same way, through my agent, sent to me in Frankfort, probably 
just about the same time that I sent the check. 

Mr. Hocker. This was sent from Frankfort ? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. And then it is charged that you endorsed the American 
Continental Congress for World Peace and sponsored the meeting of 
the Congress in Mexico City in September 1949. 

Mrs. Franckenstetn. That, I have no recollection of, and I certainly 
had absolutely 

Senator Hennines. September 1949, was it ? 

Mr. Hocker. Yes, sir. You were in Germany in September 1949, 
were you not ? 

Mrs. FraNCKENSTEIN. Yes, I was. 

Mr. Hocker. And you don’t know what that was about ? 

Mrs. FrancKkenstein. No. To the best of my knowledge I had 
never heard of it until it appeared in the charges. 

Mr. Hocker. Was there anything that developed in the hearing 
that gave you any clue as to your connection with that charge? 

Mrs. Franckenstern. No. ' I believe we all came to the conclusion 
in the hearing that when one gave one’s name to one organization which 
was infiltrated, that probably other Communist groups took one’s 
name and used it all over, in Mexico and everywhere they wished to. 
It’s the only way it can be explained. 

Senator Hennrtnes. You have no record, I take it, Miss Boyle, of 
any contribution having been made to that organization ? 

Mrs. Franckenste1n. Noneatall. Those $30 I have spoken of were 
the only contributions I made. 

Senator Hennrnes. $30 in sum for two organizations? 

Mrs. FraANCKENSTEIN. Yes. 

Senator Hennines. Which you have described ? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. The only other charge referring to you in the letter 
of charges against your husband was that you sponsored a Bill of 
Rights Conference held in New York City in July of 1949 under the 
auspices of Committee for Free Political Advocacy, with reference to 
the trial of the 12 Communists. What was that about? 

Mrs. FRaNCKENSTEIN. Well, that is the same thing. I don’t know 
anything about it at all. There is no record in my files about it. I 
don’t know anything about it. 
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Mr. Hocker. You were again in Germany in July 1949 ? 

Mrs. FRANCKENSTEIN. I was in Germany; yes. 

Senator Hennines. Then would you be able to tell us that you had 
nothing whatsoever to do with that meeting, that you did not give 
your assent or consent 

Mrs. FRANCKENSTEIN. Definitely. 

Senator Henninos. To being a sponsor, participant, or a contribu 
tor to it? 

Mrs. FRANCKENSTEIN. Definitely. 

Senator Hennines. And you would make that statement as to the 
preceding meeting held in Mexico? 

Mrs. FRANCKENSTEIN. I would, sir. 

Senator Hennines. You are sure that you had nothing to do with 
either of the meetings ? 

Mrs. Franckenstern. Absolutely sure. 

Senator Hrenninos. I just wanted to be satisfied. 

Mrs. FRANCKENSTEIN. What I am equally certain about is that if 
someone wrote me and asked for $10 for the Bill of Rights, I would 
probably send it. 

Senator Henninas. If someone had written you, you would send 
$10 to help sustain, maintain, or illuminate the Bill of Rights? 

Mrs. FRANCKENSTEIN. Yes. 

Senator Henninos. In this case no such thing happened ? 

Mrs. FRANCKENSTEIN. Exactly. 

Mr. Hocker. Now at the time of the hearing of these charges 
against your husband, did you find it necessary to submit a number 
of statements and affidavits with respect to your own loyalty? 

Mrs. FRANCKENSTEIN. Yes, we did; and I went to all my friends, 
particularly those in the press who had known me for a great many 
vears, and those affidavits were submitted. 

Mr. Hocker. They all said that you were a good, loyal citizen? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. And not at all infiltrated by Communist philosophy ? 

Mrs. FRANCKENSTEIN. Well, I think one remark which I believe 
Hartrick of the Wall Street Journal made, he has known me since 
1939 and he said I always wrote everything out in my books and 
stories, I couldn’t keep anything quiet, and if I had any ideas they 
would have come out somewhere, and they never had. 

Mr. Hocker. You and your husband have never been able to do 
anything further, have you, since the final determination by the State 
Department that your husband’s employment must be terminated 
because his further employment was not clearly consistent with the 
national security ? 

Mrs. FRANCKENSTEIN. No. We have tried, of course. 

Senator Hennines. You mean, to do anything further with respect 
to these charges ? 

Mr. Hocker. Yes, sir, that is what I mean. 

Senator Hennines. With the State Department ? 

Mrs. FrRANCKENSTEIN. We had the feeling for a long time that if 
only the State Department knew the facts or somebody knew the facts, 
the whole thing would be clearned up, and we were flabbergasted when 
we discovered that even with all the facts before them, they could 
bring new charges, new false charges, and finally send him away as 
a security risk. 
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Mr. Hocker. Miss Boyle, can you tell us what happened with re- 
spect to the passport problem that you mentioned. When did that 
happen, a year ago? 

Mrs. FrRANCKENSTEIN. No, that happened last March I believe it 
was, the end of March, beginning of April. 

Mr. Hocker. Tell us about that, please. 

Mrs. FraANCKENSTEIN. We had wanted to go to Paris. I have three 
married children in Paris, and we wanted to go to Paris to see them, 
and my passport could be renewed for 2 years, so I took it to the 
Rockefeller lonley place, made the regular application. Within a 
week I got it, good for 2 years, and then my husband applied. He had 
to have a new one. 

His was finished, and when he applied we waited 3 weeks, I believe 
it was, then he got a notice saying it was not in the best interests of 
the United States that he travel abroad, and a few days after that, I 
was ill, a gentleman arrived at my house and I sent word down that 
I couldn’t see him, that I had pneumonia. 

Senator Hennines. That you had pneumonia? 

Mrs. FRaANCKENSTEIN. I had pneumonia, I was just getting over 
pneumonia, and the maid came up very frightened and said, “It’s the 
American Government, you’ve got to come down.” 

So I went down and a very large man showed me his State Depart- 
ment credentials and said, “Have you an American passport?” and 
I said “Yes,” and he said, “May I see it?” and, I don’t know where 
the strength came to me, I said, “No, you can talk to my lawyer 
about it.” 

And he was very annoyed with me and did not go to my lawyer, 
although I gave him General Greenbaum’s address. 

Senator Henninos. You gave him the name of your lawyer? 

Mrs. FRANCKENSTEIN. Yes. 

Senator Hennines. And he seemed somewhat annoyed ? 

Mrs. FrRaNCKENSTEIN. Very annoyed. He said he had driven all 
the way out from New York, and I said, “Well, you could have tele- 
phoned or the State Department could have written me a letter and 
said they had made an error in renewing my passport and I would 
have done the proper thing, but this isn’t the way you take people’s 
passports away from them.” In fact, I got quite emotional about it. 

Mr. Hocker. The man just appeared without any advance 
warning ? 

Mrs. FRANCKENSTEIN. He said, “We figured you wouldn’t answer 
the telephone.” 

Mr. Hocker. I see. 

Senator Hennines. He said, “We figured you wouldn’t answer 
your telephone” ? 

Mrs. FRANCKENSTEIN. Yes. 

Senator Henninos. Did he say why? 

Mrs. FRANCKENSTEIN. Well, maybe he did, but I don’t remember 
now. 

Senator Hennrnes. That was his reason, at any rate, for not having 
telephoned you? 

Mrs. FRANCKENSTEIN. Yes. He wanted to surprise me. 


Senator Hennines. And having come, he peremptorily demanded 
your passport ? 
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Mrs. FraNCKENSTEIN. Yes. I wasn’t quite sure I was within my 
legal rights until General Greenbaum assured me that I was, that T 
should naturally not have given it to him. 

Senator Hennines. Where were you living at that time? 

Mrs. FRANCKENSTEIN. In Connecticut, in our home in Connecticut. 

Senator Henninos. Where is that, what town? 

Mrs. FRANCKENSTEIN. Rowayton. R-o-w-a-y-t-o-n. 

Senator Hennrnos. Rowayton, Conn. 

Mr. Hocker. Now you say your husband was denied a passport, 
is that true? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. After you had refused to hand over your passport 
when it was summarily demanded, as the Senator has brought out, 
were there some further negotiations between you and the State De- 
partment with respect to the passport ? 

Mrs. FrRaANCKENSTEIN. Yes; our lawyer then took the matter in 
hand and there were several letters back and forth explaining our 
situation, and at that time I believe a letter was sent saying that my 
husband was also a Communist, which was an entirely new charge 
which the security people had never brought. That was brought by 
the passport people. 

Mr. Hocker. The passport people said that he was a Communist ? 

Mrs. FRANCKENSTEIN. That he was a Communist, not only he but I. 
Therefore he couldn’t have the passport. Eventually, I don’t remem- 
ber all the ins and outs of the correspondence, but eventually an 
agreement was reached that if I returned my passport to have 1 oe 
lopped off it, they would issue my husband a passport for 1 yea 
which seemed like a very strange proposition. 

Senator HENNINGs. Excuse. me, Mr. Hocker. Then, as I under- 
stand it they finally suggested that they would strike some sort of a 
compromise with you, and if you would consent to having 1 year’s 
remission of the ordinary 2-year period for which the passport is 
issued, that they would issue each of you a passport for 1 year? 

Mrs. FRANCKENSTEIN. This would give them time, I believe they 
said to continue their investigations of us, you see. They probably 
couldn’t do much in a year. 

This was not in writing, this was on the telephone as I recall, to 
our lawyer, and he felt that he had misunderstood. This couldn't 
possibly be the proposition that had been made. 

So I believe he wrote a letter to that effect to the Passport Office 
and then, when he went there finally with the letter, they said they 
would issue the passports that afternoon, which they did, in June. 
That was 3 months later. 

Senator Hennines. Was that on a 1-year basis? 

Mrs. FRANCKENSTEIN. No. 

Senator Henninos. They ultimately issued the passports—— 

Mrs. FrancKkenstTern. As a matter of fact I was allowed to keep 
mine good for 2 years, and my husband was issued a passport, a 
regular passport with no restrictions. 

Ganoser Hennines. Unlimited ? 

Mrs. FRANCKENSTEIN. Yes. 

Mr. Hocker. Also good for 2 years? 

Mrs. FRANCKENSTEIN. Yes; renewable. 
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Mr. Hocker. Was there any hearing or any documents or any- 
thing else submitted between the time that the man came to your 
house and demanded your passport and the time that the passport 
was issued to your husband and you were allowed to keep yours? 

Mrs. Franckenstern. Well, we asked for a hearing, I believe even 
the date of the hearing was arranged, and then the Passport Division 
learned that there had been lots more to this case than they seemed 
to know about, and they got the whole dossier and went through it, 
and then they said there was no use having a hearing. Then I think 
on the basis of that possibility they gave the passports eventually. 
I am not quite sure. 

Mr. Hocker. That is about all you know about what happened 
internally in the Passport Division; is it ? 

Mrs. FRANCKENSTEIN. Yes. 

Senator Henninos. Thank you very much for your coming here 
and giving us the benefit of your testimony, Miss Boyle. 

Mrs. Franckenstern. Thank you. 

Mr. Hocker. I wish to say the same on behalf of the staff, Miss 
Boyle. We know that it is not a pleasant matter to come and discuss 
these accusations against you in public and before the press, and 
we appreciate it. 

Mrs. FrancKENSTEIN. Well, it has been very pleasant because you 
have made it so. Thank you. 

Mr. Hocker. Mr. Chairman, this morning I advised Mr. Scott 
~ Leod, of the State Department, that we were going to hear this 

‘ase both with respect to Mr. Franckenstein’s employment by the 
State Department and with respect to the passport matter, and invited 
him, if he chose to do so, to make whatever additional comments or 
explanation the State Department would like to, and he said he 
would send a representative here, and I see Mr. Trueworthy in the 
group. Is there anything the State Department wishes to add to 
this matter, Mr. Trueworthy ? 




















STATEMENT OF ORSON W. TRUEWORTHY, SPECIAL ASSISTANT TO 
SCOTT McLEOD, DEPARTMENT OF STATE 


Mr. Trurwortuy. No, sir. The State Department does not desire 
to make comment at this time, at least not to my knowledge. 

Senator Hennrinos. I take it that Mr. Trueworthy is here as a 
representative of the State Department, and transmits the message 
from the Department that the State Department has nothing to say 
with respect to either or any of these matters at this time. 

Mr. Trueworrny. I am not sure that is entirely correct, sir. 

Senator Henninos. If you will come forward, sir, I think maybe 
we can hear you a little more clearly, Mr. Trueworthy. We don’t want 
to misrepresent anything. 

Mr. Trurewortuy. I am not sure that is entirely correct to state it 
quite so positively, that I am not here officially as a representative 
of the State Department. I was asked to attend the hearing by 
Mr. McLeod, which I am doing. I received no instructions. 

Senator Henninos. Mr. Trueworthy, I take it, is here as an observer. 

Mr. Trurwortuy. That is correct. 

Senator Henninos. And has no instructions with respect to any- 
thing that the State Department desires to say. 
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Mr. Truewortuy. That is correct, sir. 

Senator Hennines. Thank you, sir. 

Mr. Hocker. Mr. Trueworthy, just for the record, I don’t believe 
I identified you. You are a lawyer with the State Department ? 

Mr. Trureworruy. No, sir; 1 am not a lawyer. I am a special 
assistant to Scott McLeod for congressional liaison. 

Senator Hennines. Have we Mr. Trueworthy’s full name? Mr. 
Trueworthy, I believe it might be well if you would just state into 
the record ples ase, sir, your full name. 

Mr. Trueworrny. Orson W. Trueworthy. 

Senator Hennrnes. And do you have a title ? 

Mr. Truewortuy. I am a special assistant to Scott McLeod. 

Senator HENN«INGs. Special assistant to Mr. Scott McLeod? 

Mr. Trurewortruy. Yes, sir. 

Mr. Hocker. Mr. Chairman, I also have a communication from 
Mr. McLeod with respect to one of the matters that he was interro- 
gated about at the time we were discussing the passport situation, 
and he has asked that the letter and the enclosures be made a part 
of the record, but not to be read in it, and I ask leave that they may 
be received and filed. 

Senator Henninos. A letter from Mr. McLeod? That is to be 
filed with the hearings as part of the file of the hearing but not made 
a part of the record ¢ 

Mr. Hocker. That was his suggestion; yes, sir. 

Senator Hennines. In what respect, Mr. Hocker, do we receive 
this letter ? 

Mr. Hocker. This letter purports to be an explanation of the cir- 
cumstances under which the stipulation was entered into in a case 
of Kamen v. Dulles, the portion of which read— 
neither the Passport Office nor the Board of Passport Appeals nor the Acting 
Secretary of State who ultimately denied the application were informed of the 
identity of the informers supplying any of the information upon which the 
decision was based. 

Mr. McLeod states in his letter that that was an error, although 
it was signed by counsel both for the State Department and the in- 
dividual’s lawyer, but that it should have read according to his letter 
that: 


Some of the information upon which the decision was based— 
only some of it 
was information with respect to which the identity of the informers was not 
known. 

I don’t know that it has any particular bearing on the progress of 
the hearing, but since Mr. McLeod requested it, I thought maybe it 
might be worthwhile to comply with his request. 

Senator Henninos. That is to say that the stipulation which was 
entered into by counsel for the State Department and for Professor 
Kamen did not accurately state the circumstances, in that, as I recall 
the stipulation, the information was based upon facts or allegations 
conveyed by persons unknown to the State Department, and Mr. 
McLeod now says that some of the information was based upon facts 
furnished or allegations furnished by persons who may have been 
known to the State Department, is that it? It seems a little obscure 
to the Chairman, if I may say so. 
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Mr. Hocker. I think in order to clear up the obscurity, it might 
be well to read it into the record notwithstanding Mr. McLeod’s sug- 
gestion that it not be. He didn’t have an objection to it. Suppose I 
read the letter, Mr. Chairman. 


Senator Hennes. I think if it is to be made part of the file, it 
then becomes a part of the public record, Mr. Hocker. I don’t know 
that it makes very much difference whether it is simply in the file or 
is read into the record, since it is disclosed anyway. 

Mr. Hocker. My only feeling was that it wasn’t important enough, 
but I think maybe I had better read it. 


Senator Henninos. We will be guided by counsel’s determination 
on that. 


Mr. Hocker. It is addressed to the counsel and it reads: 


I am sure that you observed my demeanor when I responded to your ques- 
tions before the Subcommittee on Constitutional Rights in session on November 
15 and 16 when you questioned me with respect to a stipulation filed in the 
case of Kamen v. Dulles. If I appeared incredulous when you read that part 
of the stipulation which may be quoted as follows: “neither the Passport Office 
nor the Board of Passport Appeals nor the Acting Secretary of State who ulti- 
mately denied the application were informed of the identity of the informers 
supplying any of the iaformation upon which the decision was based.”, it was 
because I had no previous knowledge that such a stipulation was filed in con- 
nection with this case and because it seemed to me to be at variance with the 
facts. Subsequent to my appearance before the committee I made inquiry of the 
Honorable Leo A. Rover, United States Attorney for the District of Columbia 
and addressed a letter to him dated November 17, 1955, a copy of which is 
enclosed. His reply to me under date of November 18, 1955, is also enclosed and 
accounts for the fact that this stipulation although not accurate was filed and 
left as a permanent part of the record in this case. 

Because of the emphasis which you placed on this stipulation in connection 
with several questions which you asked of me, I think it is only fair to request 
that you insert in the appropriate place in the record of these hearings a copy 
of this letter and its attachments in order that the record may be set straight. 
I would also appreciate it if you would agree to make copies of this corre- 
spondence available to the press in order that the public record of these hearings 
could be set straight. 

I wish to thank you again for your very courteous and considerate treatment 


of me and this Department in connection with the hearings conducted by your 
subcommittee. 


Sincerely, 


Scotr McLeop, 
Administrator, Bureau of Security and Consular Affairs. 


The enclosure reads as follows. There is McLeod’s letter to Rover, 


which I don’t think adds anything, and Mr. Rover’s reply to Mr 
McLeod reads: 


“Dear Mr. McL£op: This is in answer to your inquiry concerning the stipu- 
lation filed in the case of Martin D. Kamen on June 6, 1955. 

“The stipulation was prepared by Mr. Nathan H. David, counsel for Kamen, 
in connection with the proposed filing of a motion for summary judgment by the 
plaintiff. Prior to signing the stipulation, my assistant, Mr. Joseph A. Raf- 
ferty, Jr., was informed by the Department of State that the facts as stated in 
the stipulation were correct. A short time after the stipulation was filed Mr. 
Rafferty reviewed the complete file of your Department and found that it did 
contain the identity of some of the informants who supply the information on 
the basis of which the decision to deny Kamen a passport was predicated. Mr. 
Rafferty then informed Mr. David that he would file a motion to correct the 
stipulation in the event Mr. David would not withdraw the stipulation. Before 
this was done Mr. Rafferty learned that Mr. Kamen would be issued a passport 
and, consequently, the case lost its urgency. Had the case gone forward, the 
proper steps would have been taken to correct the stipulation. 
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“On July 14, 1955, the suit was dismissed. 

“If there is any further information you desire in this connection, please 
advise me. 

“Sincerely yours, : “Leo A. ROVER, 

“United States Attorney.” 

That, Mr. Chairman, is all the evidence we had arranged for this 
morning. I have other witnesses arranged for 2 o’clock this afternoon. 

Senator Hennincs. Who are the witnesses for this afternoon, Mr. 
Hocker ? 

Mr. Hocxner. Mr. Philip Young of the Civil Service Commission, 
and Mr. James E. Hatcher, the Chief of the Security Appraisal Office 
of the Civil Service Commission, and I have on call Mr. Jerome D. 
Fenton in case there is time to reach him this afternoon. Otherwise 
it will be tomorrow morning for Mr. Fenton. 

Senator Henninos. Very well, the committee will stand in recess 
until 2 o’clock this afternoon. 

(Whereupon, at 11:55 a. m., the subcommittee recessed until 2 
p. m., of the same day.) 


AFTERNOON SESSION 


Senator Henninoas. The committee will come to order, please. Call 
your next witness, Mr. Hocker. 

Mr. Hocker. Mr. Young, would you come forward and be sworn, 
please ¢ 

Senator Henninos. You do solemnly swear that the testimony you 
are to give at this hearing will be the truth, the whole truth and 
nothing but the truth, so help you God ? 

Mr. Youne. I do. 

Senator Henninas. Please be seated, Mr. Young. 

Mr. Hocker, will you proceed. 


TESTIMONY OF PHILIP YOUNG, CHAIRMAN, CIVIL SERVICE COM- 
MISSION, ACCOMPANIED BY KIMBELL JOHNSON, CHIEF, INVESTI- 
GATION DIVISION; JAMES E. HATCHER, CHIEF, SECURITY, AP- 
PRAISAL STAFF; L. V. MELOY, GENERAL COUNSEL 


Mr. Hocker. You are Mr. Philip Young? 

Mr. Youne. That is correct. 

Mr. Hocker. Do you use a middle initial ? 

Mr. Younes. There is no middle initial. 

Mr. Hocker. You are the Chairman of the United States Civil 
Service Commission; is that correct? 

Mr. Youne. That is correct. 

Mr. Hocker. Mr. Young, we had a number of questions we wanted 
to ask about the operation of the Civil Service Commission with re- 
spect to the security program under Public Law 733 and Executive 
Order 10450. I would like to refer to section 14 (a) of Executive 
Order 10450 which imposes certain responsibilities on the Civil Serv- 


ice Commission. If I may I will read that portion of the order. 
It says— 


The Civil Service Commission, with the continuing advice and collaboration 
of representatives of such departments and agencies as the National Security 
Council may designate, shall make a continuing study of the manner in which 
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this order is being implemented by the departments or agencies of Government 
for the purpose of determining (1) deficiencies in the department or agency 
security programs established under this order which are inconsistent with the 
interests of, or directly or indirectly weaken, the national security; (2) tend- 
encies in such programs to deny to individual employees fair, impartial, and 
equitable treatment at the hands of the Government, or rights under the Con- 
stitution and laws of the United States or this order. 

From time to time you have been asked by Congress, through vari- 
ous committees, to appear and describe the oper: ations of the Com- 
mission and particularly quite recently you appeared before the Sub- 
committee on the Government Employees Security Program of the 
Senate Post Office and Civil Service Committee last September, made 
quite a full statement for them, referring to, among other things, a 
good deal of statistical information, which, I take it, was directed 
to what I might call subparagraph 1 of section 14, 

Our interest, as you might gather from the title, rather relates to 
the second paragraph, that is tendencies in such program to deny 
individual employees fair, imparti: ul, and equitable treatment at the 
hands of Government under the Constitution and laws of the United 
States or this order, 

Can you tell me generally what activities the Civil Service Com- 
mission engages in to fulfill the obligation that I referred to, this 
second one ‘dealing with what we might call general civil rights? 

Mr. Young. I will be very glad to. 

First of all, let me say that the Civil Service Commission under the 
provisions of section 14, as it has been inter ‘preted and applied, has 
the responsibility for, shall we say, inspecting and appraising the 
operations of the security program in the various departments and 
agencies. We have no authority to change the program. We have no 
authori ity really to deal with the content or substance of the Execu- 
tive order. Our responsibilities are really those of seeing whether 
or not the agencies and departments are carrying out the pene 
as it is set up under Public Law 733 and Executive Order 10451 

We are doing a service job to inspect the application of it ae of 
course whatever we find we can only pass on to other people in terms 
of advice or suggestions or recommendations and we have no manda- 
tory authority. 

Now, we do various things, with respect to this subsection 2, that 
you are talking about. It 1s part of a regular appraisal and inspec- 
tion program which the Civil Service Commission operates. We have 
within the Commission a separate unit established which we call our 
security appraisal unit, which is responsible for actually sending out 
the inspectors to the various departments and agencies to conduct 
these appraisals. And it is on the basis of these appraisals, the results 
that we find, that we then take up with the head of the agency in- 
spected anything we find which in our opinion does not conform to 
the program or the rules and regulations or provisions of law. Those 
reports of appraisals also serve as a basis for our semiannual reports 
to the National Security Council. 

Mr. Hocker. Those of course are not public, are they ? 

Mr. Youne. Those are not public. 

Mr. Hocker. Can I ask you who is the head of the Security 
Appraisal Unit? 

Mr. Younce. Who is the head of it? 
Mr. Hocker. Yes. 
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Mr. Youne. Colonel James Hatcher on my left is the head of the 
Security Appraisal Unit of the Civil Service Commission. 

Mr. Hocker. In response to our request you sent us the forms, the 
current form and the last preceding form which is used by the Civil 
Service Commission in assembling data from the various Government 
departments didn’t you, sir? 

Mr. Young. I believe we did, standard form 77. 

Mr. Hocker. Standard form 77. Is there any other information 
that what is contained on standard form 77 that is made available 
to your Security Appraisal Unit in determining the results of your 
inspections ¢ 

Mr. Youne. The inspections are conducted by the security appraisal 
unit itself. 

The form 77 is purely a statistical reporting device in order to 
determine the statistical status, so to speak, of the program on a 
quarterly basis. The Security Appraisal Unit makes actual inspec- 
tions of the operation of a security program in a given agency and | 
would be very glad to outline to you the steps covered in that kind 
of appraisal if you wish that information. 

Mr. Hocker. Yes, we would like to have that. Do I understand 
that is done periodicalky with respect to each of the Government 
agencies ¢ 

Mr. Youne. We have not yet completed a first security appraisal 
of all Government agencies. We have completed all of the big ones 
with 1 or 2 exceptions and there are only a few smaller ones still to 
be completed. We have completed appraisals on 46 agencies to date. 
We have 21 security appraisals still to go. 

Mr. Hocker. May I ask, when you started that? 

Mr. Youne. We started our appraisals in the fall of 1953. 

Mr. Hocker. I interrupted you. You were going to tell me what 
the appraisal consists of. 

Mr. Youne. If I can complete my former statement so we have the 
picture complete with respect to the appraisals which are under way, 
because I want to tell the full story. There are 46 completed, 21 re- 
maining to do, 2 are‘currently in process. Two have been appraised 
for a second time. And two have second appraisals in process. 

Mr. Hocker. These appraisals deal only with civilan employees 
in so-called civilian agencies of the Government; is that correct ? 

Mr. Youne. They “include civilian employees, of course, in the 
military agencies. 

Mr. Hocker. That is right. 

Mr. Youne. After all, over 50 percent of our civilian employees 
are in the Department of Defense. 

Mr. Hocker. I didn’t mean to exclude those. I meant only to 
indicate that it does not include an inspection of the screening pro- 
gram of the military employees of the Armed Forces does it? 

Mr. Young. It would exclude military and of course it does not 
cover so-called industrial contract employees. 

Mr. Hocker. That’s right. It does not cover the industrial secu- 
rity program of the Armed Forces in their procurement nor does it 
cover the Coast Guard port security program. 

Mr. Youne. That is correct. 
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Mr. Hocker. Nor does it cover the AEC. Does it cover the Atomic 
Energy Commission ¢ 

Mr. Youne. No, it would not cover the Atomic E nergy Commission 
except for its Federal employees. It does not cover A LEC contractor 
employees, As Colonel Hatcher points out, the AEC under the pro- 
visions of its own statutory authority follows the same general patteri 
and has about the same criteria. 

Mr. Hocker. The same thing is true of the Armed Forces military 
program and the Armed Forces industrial sec urity program. They 
use roughly the same criteria and the same procedure. What I was 
trying to bring out was, we had information that operation of the 
various security program by the Federal Government touches about 
8 million people. Assuming that there are 3 million in the Armed 
Forces and something over 2 million in the industrial security pro 
gram and another unknown number exceeding a hundred thousand 
in the Coast Guard port security program and the Atomic Energy 
Commission program, the inspection that the Civil Service Commis- 
sion has jurisdiction over and which it handles covers about how 
many Government employees / 

Mr. Youne. It would cover roughly about 2 million, a little under. 

Mr. Hocker. About 2 million ¢ 

Mr. Youne. Yes. 

Mr. Hocker. We had the estimate of 2,300,000. 

Mr. Youne. That is the total field civilian employment. You 
could say as a general statement that it covers everybody who is on 
the civilian payroll of the Government, but as you point out there are 
certain small groups here and there who are not covered. Let's say 
2,300,000. That is fine. That is our Federal payroll. 

Mr. Hocker. What I am trying to come to, is it your understand- 
ing that the inspection that the Civil Service Commission makes of 
Government sec urity programs covers about a third or a quarter of 
all the screened persons under the Federal programs, the various 
security progr mpi the Federal Government that I have mentioned ‘ 

Mr. Youne. I don’t know what the total figure is. If you say 8 
million, then this is roughly a quarter. 

Mr. Hocker. All right, sir, are you at the point now where you can 
tell us what the inspection consists of ? 

Mr. Youne. I will be very glad to. I can give you a list of a number 
of items which are covered in security appraisals. This is a step by 
step, more or less, list of what a security appraisal officer looks at, and 
what we report on, when he goes into an agency. 

Mr. Hocker. Fine. 

Mr. Youna. First he checks on the organization of the security 
office of the particular department or agency, including the delega- 
tions of authority, the relation of the security officer to the top agency 
officials who are responsible for security, the work and responsibili- 
ties of the security officer and the personnel employed in the security 
office, and the relationship of the field offices to the central office in the 
security program. 

That is the first general check which he makes which has to do 
basically with the organization of the security office in the department, 
its delegations of authority, its relationships to the head of the de- 
partment and to regional offices. 
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Mr. Hocker. What is the purpose for that particular inquiry—-to 
see that the operation is efficient or that it has good personnel in it 

Mr. Youna. To see that it has good personnel. As you know the 
Civil Service Commission has set up standards for security officers. 
You can’t have a good security program operating of course unless 
you have a good tool with which to work, which in the case of the 
department is your security office, and its responsibility to see that 
it goes far enough without going too far. It is one of the places in 
which from an operating and a mechanical point of view I feel the 
Commission can do a valuable job as far as protecting the employees 
in that particular department is concerned, to see that they have a good 
effective security office to deal with whatever problem comes up. 

The second item, the security appraisal officer examines into the 
ange neies security regulations and procedures and determines whether 

‘not there are any deviations or changes in them from the sample 
al itions which were put out by Attorney General. As you know 
the regulations originally issued by the Attorney General are sample 
regul: itions, and the agency has the authority to modify or change 
them to fit its own security problems. 

But in those cases the deviations from the original sample issued by 
the Attorney General were cleared with the Attorney General for his 
approval in terms of the legal requirements and considerations. So 
the security appraisal officer takes the departmental rules and regu 
lations, checks them out against the original samples. Where there 
are deviations we look to see whether or not those deviations were 
approved by the Attorney General. If they were not approved we 
may suggest they should be. 

The security appraisal officer also checks as to whether the deviation 
involves any basic violation of the law or the executive order or any- 
thing of that sort. : 

Again, as you can see, this is largely a proc edural matter but none- 
theless important. I suppose being i in the Civil Service Commission 
where most of our working hours of the day are involved in procedure, 
it sometimes becomes known by the name of redtape and with that I 
would thoroughly agree, nonetheless procedure itself can be a very 
valuable thing i in'that respect if it is set up properly and operates effec- 
tively. 

Mr. Hocker. I was going to ask you, in the event that you find a 
discrepancy between the s: imple regulations and the departmental reg- 
ulations, do you report that to the Justice Department? 

Mr. Youne. What we usually do we, when we find deviations of that 
sort—and it would be true of any of these items where we find some- 
thing that we think is out of line—at the conclusion of our inspection, 
our appraisal officers will have a talk with the head of the agency and 
the security officer of the agency pointing out very frankly what they 
have found. After the report ‘has been written and in final form by 
the security appraisal officer, then I usually address a letter to the 
head of the agency summarizing what we have found in the report, 
and calling any matters of that “kind to the attention of the head of 
the agency for his correction. 

Mr. Hocker. I guess once in a while, as in this Hynning case that 


we heard Friday, your attention is brought other than by appraisals 
to discrepancies of this sort. 
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Mr. Youna. We have welcomed right from the beginning of this 
program all comments, suggestions and criticisms, regardless of the 
source from which they come. We have had some very valuable sug- 
gestions for example from time to time by some of our friends in the 
press who, of course, pick up bits and pieces of information around 
town on various cases and we have found it very helpful to us. As 
you know in the case of Mr. Hynning, our attention was also called 
to one particular regulation of the Treasury Department but which 
we took immediate steps to have corrected and which has been cor- 
rected as of this date, as you know, by the Treasury. 

Mr. Hocker. I did not want to break into the train of your ex- 
planation at this time, but there are a couple of other matters that we 
discussed about the Hynning case besides this 30-day amendment mat- 
ter which you brought to the Treasury’s attention. 

Although Mr. Hynning brought it up, I would like to pass it, though, 
so 1 don’t interrupt you and bring it up later. 

Mr. Youne. Anyway you want to do it is all right. 

Mr. Hocker. You were talking about the functions of the security 
appraisal officer. You were talking about the functions of the secu- 
rity, the checking of personnel, and checking the regulations against 
the sample regulations. 

What else do you look for? 

Mr. Youne. The security appraisal officers review the records 
maintained by the security oflice of that department including the 
controls used to see that appropriate security investigations are made 
and security decisions carried out. Again this is part of the effective 
operation of the security office in that particular agency. 

I will say that during the beginning of the program we found some 
instances where we had to make some definite suggestions with respect 
to recordkeeping so the program could be carried out efficiently. 

Mr. Hocker. The purpose here is to be sure that the file does not 
get lost ¢ 

Mr. Youne. It is more than that. It is to see that you have a control 
record of the flow of the security cases. That any action that should be 
taken is followed up. It does not get lost and bypassed. The whole 
business is expedited as rapidly as it can be. As we all know, at 
best it seems to be a fairly slow process. 

Another item, the security officer looks at the delegation of author- 
ity in evaluating cases, both those cases which are favorable and 
unfavorable. 

In other words you find varying degrees of delegation of authority 
in the different departments and agencies. Of course in dealing 
with this on a general basis you have to remember that you get into 
a lot of differences in organization and in delegation of responsibility 
between, let us say, the Fine Arts Commission and the Defense Depart- 
ment and yet they all rank as agencies. You will see a great number 
of these security officers in the smaller agencies have more than that 
one function. 

They are a mixed animal in that they have a personnel function 
along with the security function or they are an assistant to the chair- 
man or something else. So it is only a part-time job to them and 
it is important that the various delegations of authority to these 
people be kept straight. 
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Another item: The security appraisal officers review the methods 
of designating sensitive positions and he checks to determine if ap- 
propriate investigations have been made for those positions. As you 
know, there is a provision in the Executive order requiring proper 
investigations for people occupying sensitive positions. We review 
to see whether or not the agency has designated sensitive positions 
and if they have, then have the people who are occupying them had 
the appropriate investigations. ; ; 

Mr. Hocker. We were particularly interested in that question. 
Is it possible for you to tell me generally what your determination 
has been in the 46 agencies that you have looked at so far? Have 
they, generally speaking, designated the sensitive positions in accord- 
ance with the requirements of the Executive order? 

Mr. Youna. I would say yes. On sensitive positions, I think there 
are two points which might be helpful in discussing them. First, 
there is hardly a sensitive position—let me phrase it another way. 
You cannot define that in a clear-cut way, a sensitive position. 

Mr. Hocker. I looked at your definition in the handbook and I 
guess it is about as good as can be done. 

Mr. Youne. Depending upon the agency you have a great many 
degrees of sensitivity. Sometimes inevitably the definition of what 
is a Sensitive position is going to vary so you will have sensitive posi- 
tions of different degrees of sensitivity and the different degrees of 
sensitivity will call for different degrees of investigation. 

Mr. Hocker. In your handbook as I read it, you defined sensitive 
positions as follows: 

Executive order further provides that the head of each agency shall designate 
as sensitive any position in the agency in which the occupants because of the 
nature of the position could bring about a material adverse effect on the national 
security. 

Is that it? 

Mr. Young. Yes. That is just about the same statement as in the 
Executive order. 

Mr. Hocker. And you say you attempt in your inspection to de- 
termine the method of designation of sensitive positions and the man- 
ner in which it has applied to the individual employees? 

Mr. Youne. Yes. We see whether or not the people occupying 
those sensitive positions have had the appropriate investigation that 
is called for. 

We also, through our security appraisal officer, check up on the 
status of the review or reevaluation of those cases which arose under 
the old Executive Order 9835, the old loyalty order, and to what 
extent the agency has taken steps to expedite that phase of the program. 

You will recall that persons who had a full investigation under the 
old loyalty program were subject to what amounted to a reevaluation 
under Executive Order 10450, and during the early days of the pro- 
gram we were not at all happy in the Commission, in our inspection 
operation, about the long time it took to get those particular cases, 
which to our minds were very important cases, cleaned up. 

So we did everything in our power to get the agencies to move on 
them, to clean them up as rapidly as possible and in fact in a great 
many instances we actually detailed investigators from the Civil 
Service Commission to a number of agencies, in fact a hundred at a 
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time in one instance, in order to help the Departments get these cases 
out of the way. 
_ Again, the security appraisal officer will check in and review cases 
involving suspensions and terminations, those under Executive Order 
10450. This is done in order to determine, first, whether or not the 
date of suspension, the letter of charges, the security board hearing if 
any and the date of final action, to see if that is all in order; secondly, 
to see whether or not the rights and privileges of the employees were 
protected in conformity with the provisions of law, the Executive 
order and the rules and regulations of the Department; and, thirdly, 
to check to see whether or not the agency has complied with those 
items which were set forth in the Attorney General’s letter of March 
4, 1955, which as you may recall suggested certain procedures for the 
security program. I imagine: you're familiar with that letter of 
March 4. It included 

Mr. Hocker. I only remember it generally. 

Mr. Youna. It contained a number of things, items that charges 
should be specific, that General Counsel should be brought in to 
review charges before they were issued, and, I believe, that no one 
below the level of Assistant Secretary should take the responsibility 
in a security evaluation, and such items. We will be glad to furnish 
you with a copy of that if you would like to have one, Mr. Hocker. 
This was the letter from the Attorney General to the President, dated 
March 4. This was aimed directly at protecting both the national 
security and the rights of the employees. The first item was that 
the statement of charges—I will summarize it as I go along—should 
be drawn as specifically as possible consistent with the requirements 
of protecting national security, and in all instances the General Coun- 
sel should be consulted, and, to expedite the disposition of the cases, 
it is suggested that a statement of charges be given to the employee 
at the time of notice of suspension. 

Another item was that meticulous care should be exercised in the 
matter of suspension and it is suggested that everything be done that 
could be done prior to suspension in the hope that it could be avoided 
again in the interests of the employee. 

Thirdly, he suggested that a legal officer should be present at the 
security board hearings who could act as an adviser to the board as 
to procedural matters and to the employee, so that he would be fully 
informed and have full knowledge as to what his rights were before 
any security board hearing. 

Fourthly, in order to assure the high caliber of security hearing 
boards, each agency head shall periodically and personally review 
the list of persons made available for service on those boards. 

He pointed out that the courts have recognized “that Congress did 
not provide or intend to provide that hearing procedures under the 
security program be made identical with judicial processes.” 

Fifthly, he suggested that whenever an agency head proposed to 
make an adverse security evaluation with respect to a person who 
had been cleared before in another agency, shades of the Ladejinsky 
case, then they were supposed to get together. 

Sixthly, even though the statute did not provide subpena power for 


witnesses, every effort should be made to produce witnesses at security 
board hearings. 
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And, seventhly, all violations of law as disclosed in the investigations 

1 proceedings under the program should be reported immediately 
to the division of internal security of the Department of Justice. 

We regarded those items as part of our inspection and appraisal 
program to see whether or not the agency was acting in conformance 
with them. 

Mr. Hocker. With respect to this 6th item that you just read from 
the Attorney General’s letter, noting the absence of the subpena 
power, saying every effort should be “made to produce witnesses at 
security board hearings to testify in behalf of government, so that 
such witnesses may be confronted and cross-examined by the em- 
p Jloyee so long as the production of such witnesses would not jeopar- 
dize the national security—can you give us any statistics or any 
other method of determining about how m: iny of the cases involved 
witnesses who were not disclosed to the person whose loyalty or 
security status was being questioned ? 

Mr. Youne. We don’t have any statistics on that. All I could 
do that would be of any help to you would be to cite the experience 
in our own program in the Commission. 

I can tell you what has happened there in terms of witnesses. It 
is just one small example if that would be useful. 

Mr. Hocker. That would perhaps be useful but I suspect that the 
program in the Civil Service Commission since you have the re- 
sponsibility of supervising everybody else’s would probably be a 
little more meticulous than the others. 

Mr. Youna. It is always difficult being in a position where you 
have to try to set an example. 

Mr. Hocker. Yes, of course. 

Mr. Youne. I think in talking with people in other agencies—I 
think our experience has probably been reasonably typical. For ex- 
ample, we have held hearings—I am taking now only about the Civil 
Service Commission program internally—we have held hearings be- 
fore security boards in the cases of 15 employees. In five of those 
cases witnesses giving derogatory information were identified in 
the reports of investigation and were invited to appear and testify 
before the board in the presence of the employee and his counsel. 

A total of 15 witnesses were invited in the 5 cases. 

Mr. Hocker. If you will, excuse mea minute. You say in five cases 
witnesses were invited ? 

Mr. Young. In five cases witnesses that gave derogatory informa- 
tion were identified in the reports of investigation. 

Therefore, it was possible, if they were w rilling, to come and appear 
rather than remaining as a letter designation of the FBI or things 
of that sort. This was in 5 of 15 of the hear ings. 

In the case of these 5 we invited 15 witnesses. Six appeared in four 
of the cases and were cross-examined. Three did not reply to our 
invitations at all to come. One of them was dead. Three were out 
of town and could not afford the expense of traveling. - course, 
we can’t provide the money. One was not willing to appe: In one 
instance the letter of invitation was returned as undeliver able. 

So that has been our experience in the Commission on trying to 
get witnesses. We havetried. That is all I can say. 

Mr. Hocker. How many did you get? 

Mr. Youna. We got 15. 
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Mr. Hocker. Fifteen actually appeared ? 

Mr. Youne. We invited 15 and 6 actually appeared in 4 out of the 5 
cases. Whether that is really typical of what happens in the other 
departments, I can’t say, but it at least gives yon one practical re- 
action as to what happens in trying to get witnesses. 

Mr. Hocker. Of course these witnesses have no interest of their 
own to serve, I take it ? 

Mr. Youne. To come and be questioned ? 

Mr. Hocker. That’s right. 

Mr. Youna. No, I don’t think they have. 

Mr. Hocker. You have no way of paying their expenses ? 

Mr. Youna. No. 

Mr. Hocker. You have no way of subpenaing them ? 

Mr. Young. That is right. 

Mr. Hocker. And they know if they come, they 
cross-examined ? 

Mr. Young. Yes. 

Mr. Hocker. Out of the 15 cases, there were only 5, if I understand, 
wherein the names of the witnesses were given in the FBI reports? 

Mr. Young. Where they were identified, that is correct, and where 
we invited them to appear and testify. 

Mr. Hocker. You got 6 ovt. of the 15 invited ! 

Mr. Youne. We got 6 out of the 15 invited. 

I don’t think this is important in terms of the reaction across the 


are going to be 


board. I think it is interesting in one particular agency as to what 
happened. 


Mr. Hocker. May I ask you with respect to your own agency, Mr. 
Young, how you determine whether it is possible to produce a certain 
witness within the interests of national security? How is it deter- 
mined as to whether in an individual case you will attempt to produce 
a witness for cross examination ¢ 

Mr. Youne. Where the witness is identified you know in the first 
place who he is. That is a good starting point. Secondly in most of 
your inquiries or investigations or in taking down the testimony of 
your witnesses during an investigation, some statement is usually 
made as to whether he is willing to appear before a hearing board or 
to confront the employee, so that you know pretty well who is available 
and who is not. 

Mr. Hocker. That is not quite what I meant. 

Mr. Youne. Perhaps I misunderstood you. 

Mr. Hocker. In a given case, someone has to make the determina- 
tion—to refer back to the Attor ney General’s statement. 

Mr. Youne. We follow that. 

Mr. Hocker (reading) : 

So long as the production of such witnesses would not jeopardize the national 
security. 

How is it determined in your Commission, for example, as to whether 
the production of the witness would jeopardize the national security 
or not? 

Mr. Youna. The investigative agency would have the say, I would 
think on that. But many times we will ask an anonymous witness 
whether or not he will identify himself and come forward and testify 
and many times the FBI will do the same thing. They will go back 
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to one of their nameless sources of information and ask whether or 
not the individual would come forward and testify. In most cases the 
answer is no. 

Mr. Hocker. You are talking now about whether they would vol- 
unteer or not? 

Mr. Young. You mean where he is identifiable whether he should 
be called ¢ 

Mr. Hocker. Yes. Who makes the determination as to whether the 
production of such witnesses would not jeopardize the national secu- 
rity, as the Attorney General’s letter says. 

Do you take that as determined by the question of whether the FBI 
report identifies a person or not 4 

Mr. Youne. I would think it would have to be the investigative 
agency. Mr. Johnson sitting at my right who is head of our Investi- 
vations Division, informs me at the Commission we had a number 
of such requests. Perhaps he would like to reply to that specifically to 
tell how we handle it. 

Mr. Jounson. In those instances—— 

Mr. Hocker. Identify yourself. 

Mr. Jounson. My name is Kimbell Johnson. I am Chief of the 
Investigations Divisions of the Civil Service Commission. We make 
the investigations required under this order for most persons entering 
the Federal service except where an issue is raised requiring an FBI 
investigation. 

In those instances we identify our witnesses by name. If an agency 
desires to produce a witness we will recont: ct him and determine 
whether he is willing to appear. The question of “in the interest of 
national security” just does not arise in those cases. 

Mr. Hocker. These are suitability investigations, is that correct ? 

Mr. Jounson. That’s right. 

Mr. Hocker. If I understand it, the Civil Service Commission in- 
vestigation confines itself to the suitability investigations. 

Mr. Jounson. That is correct. 

Mr. Hocker. Where a question of security termination arises, you 
refer it to the FBI; is that correct ? 

Mr. Jonnson. If it falls under section 8 (d) of the Executive 
Order 10450. 

Mr. Youne. You would have to carry some indication of subversive 
elements for it to be turned over to the FBI, otherwise we would not. 
That investigation is still used for a security determination. 

Mr. Hocker. Your investigation—in the cases of your own inves- 
tigations the reports identify by name the informants; is that correct ? 

Mr. Jounson. That is correct. 

Mr. Hocker. If you find some derogatory security information, as 
[ understand it, you turn it over to the FBI? 

Mr. Jounson. If it is in the subversive area. If it is in the area 
of general suitability which also could be security, we would continue 
the i investigation to ¢ ‘completion. 

Mr. Hocker. Do I understand that in the case of the FBI reports, 
the informants are not identified by name ? 

Mr. Jounson. Sometimes they are and sometimes they are not. 

Mr. Hocker. And does the Commission answer the question raised 
by this portion of the Attorney General’s question as to whether the 
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disclosure of the person would jeopardize that national security by 
determining whether or not the FBI report mentions a person by 
name ? 

Mr. Jounson. No: The agency would communicate with the FBI 
and ask them to communicate w ith that witness and ask if that wit- 
ness is willing to appear. 

They w ould also ask the FBI if it would jeopardize the interests of 
national security for which they are responsible if the witness is pro- 
duced and it would be their responsibility to make that determination. 

Mr. Hocker. I will ask you this question, Mr. Young: In the inspec- 
tion with respect to the sev ‘enth item you speak of here—that i is, review 
of cases of suspension and disch: nde you look to see whether 
the agency in question has sought to present for cross-examination the 
derogatory witnesses ¢ 

Mr. Youne. Yes, we would check. 

I just stated that we checked on these items in the letter and that 
would cover the matter through six of the numbered items in this 
letter of the Attorney General. 

Mr. Hocker. In that connection, would that mean that you would 
check to see whether a request has been made by the FBI of each of 
the witnesses as to whether it would be in the interests of national 
security to disclose the name? 

Mr. Youna. Colonel Hatcher advises me when we do that we would 
either check with the FBI or check directly with the individual where 
his name is given to us, to see whether or not he would be willing to 
appear. 

Mr. Hocker. I am not at this time talking about willingness but I 
am talking about the question of jeopardy “of the national interest. 
In connection with the inspection of the individual agency, you inspect 
the agency. Do you look to see whether they have made ‘requests of 
the FBI in each of the cases that they have heard to determine whether 
the witnesses giving derogatory information might testify without 
jeopardizing national secur ity ? 

Mr. Youna. No; the answer would be “No” on that, because we 
do not review all the cases in an agency. We merely review a sample 
of the cases in an agency as part of our inspection process and in those 
cases I believe we would check whether or not they had attempted to 
get witnesses and whether or not they had been turned down. 

Mr. Hocker. In the cases, for example, in your own agency, where 
a witness has refused to testify, do you still give the information— 
the derogatory information supplied by that w vitness—in evidence be- 
fore the review board ? 

I don’t mean in a transcript but do you permit that matter to be 
considered by the security hearing board? 

Mr. Youna. It would srobably be contained in the letter of charges 


and certainly would be brought out during the course of a security 
board hearing. 


Shall I continue with my checklist ? 

Mr. Hocker. Yes, please. You are down to item 8. 

Mr. Youne. Item (H), I have a different list than you have. 

Mr. Hocker. I said 8. 

Mr. Young. Isaid (H). The next one is one we talked about. We 
do make a sampling of types of cases in an agency. Those are picked 
pretty much at random. If there are cases which we happen to know 
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about, commanding public attention or something of that sort, we 
will ask to see those, because we are trying to do an honest job of 
making a good, solid inspection and appraisal of the operations of 
the program. : | 

Mr. Hocker. Do you have any—can you give us an idea of how 
large a sample you take? What percentage of the cases you use for 
a sample. 

Mr. Youne. It varies. We would see a higher percentage of cases 
in a smaller agency than we would in a larger one. There is no par 
ticular formula on it. We try to take enough to give us some feeling 
of assurance that it is a representative sample. 1 don’t think you can 
nail it down quite that close. 

Mr. Hocker. Go ahead. 

Mr. Youne. We review the methods used by an agency to protect 
the confidential nature of personnel security investigative material. 
That is really again a methods check in order to assure us and the 
agency and employees that the confidential nature of personnel secu- 
rity investigative material is kept the way it should be kept, on a 
confidential basis. Again, we try to obtain detailed information 
concerning the agency personnel security workload. Again, has the 
agency geared up and organized to meet the problem that it has on 
its hands and to deal with that effectively. 

Then these last two items I have already mentioned. The appraisal 
operation is wound up with a conversation with the head of the 
agency, With the security officer, whoever the responsible security 
officials are, and finally after the report is written on that agency 
appraisal, I will summarize it in a letter to the head of the agency, 
calling his attention to the various things which we found. 

And those reports in turn serve as a broad base for our semiannual 
reports to the National Security Council under section 14. 

That completes my checklist here. We could spend a good deal of 
time on any one of those going into detail, which I would be glad to 
do if you would like to. As you can see, it is basically a procedural 
inspection to see that the program is being carried out and being 
carried out within the framework established. 

Mr. Hocker. Yes, sir; it looks like a very good program in outline, 
Mr. Young, and there are only a couple of the items that you men- 
tioned in it that seem to me to particularly concern the subcommittee. 
I am particularly interested in item (G) on your list about the sample 
check of the individual cases—or (H), it was, to determine whether 
there was any deprivation of statutory and constitutional rights. 

And I guess it would be item 5. 

Let me ask you about this. Maybe this does not fall into this same 
subject matter. 

Under the Executive order you are to keep an index; aren’t you? 

Mr. Youna. A security index ? 

Mr. Hocker. Yes. 

Mr. Youne. Yes, sir. 

_ Mr. Hocker. Maybe I’d better stop and ask what that security 
investigation index consists of, Mr. Young. 

Mr. Young. I can describe it I think very briefly. First of all, 
what isit? That is the first question I think.’ : 

Mr. Hocker. Yes, sir. 
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Mr. Youne. Basically the security investigations index is a locator 
file. It contains card records of personnel security investigations 
conducted by agencies in the executive branch, and it is used prin- 
cipally as a key to prior investigative files, so that we avoid duplica- 
tion in investigations as much as possible, that is basically what it is. 

It is a locator file. It is an indication of whether or not there 
has been a prior investigation, if so, where and when, so you know 
where to go to look for it with respect to an individual case. 

Mr. Hocxer. Does it include only references to cases where there 
has been an investigation or does it apply also to cases where there 
has not been an investigation but only derogatory information 
received ? 

Mr. Youne. It would include any instance where there was an 
investigation, any kind of an investigation. 

Mr. Hocker. Any kind of an investigation ? 

Mr. Youne. Because this goes back quite a long ways, this file. In 
fact it includes records going back to about 1939, because ever since 
that time, the Civil Service Commission has been keeping some kind 
of an index file, having to do with investigations, and has been grad- 
ually built up over these years. At the present time it includes a 
card record of just a little under 5 million people. About 4,750,000 
persons are included in this alphabetical index. 

Mr. Hocker. Excuse me. Would it include reference to instances 
where there has been an investigation but there has been a clearance ? 

Mr. Youne. Oh, yes; it includes the record of all investigations 
conducted by the Commission. That is the first thing. All personal 
investigations conducted by other agencies since September 1, 1939. 
All record checks and inquiries under Executive Order 9835—that 
was the loyalty order—all national agency checks and inquiries under 
Executive Order 10450, records of suspensions and terminations in 
the interests of national security under Public Law 733, and infor- 
mation regarding debarment actions by the Commission. 'That is what 
it includes. 

Mr. Hocker. What do you mean by debarment actions? 

Mr. Youna. Well, the Commission has two practices which I am 
sure you are interested in. One called flagging and one of debarment. 
If you would like to go into that now or hear more about the index 
first. 

Mr. Hocker. I would rather hear more about the index first. But 
T am glad to know this. Specifically, you said inquiries under either 
of the two Executive orders. What type of inquiries did you have 
in mind? 

Mr. Youna. No, that is part of the term “national agency check and 
inquiry” which is the basic check against the files of the Commission 
which is made with respect to every employee, commonly known as an 
N. A. C. and I. 

Mr. Hocker. Would you read that again? 

Mr. Youne. It is not an inquiry in the common sense of someone 
calling up. , 

Mr. Hocker. I am glad to know that. What was that item though ? 
Take for example the 10450 clause you read. 

Mr. Youne (reading) : 





All record checks and inquiries under Executive Order 10450. That was the 
old terminology under the loyalty program and under the security program the 
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terminology is “All national agency checks and inquiries under Executive Order 
10450.” 

Mr. Hocker. All right. What I was coming to is this. If I were 
employed in the Fine Arts Commission, which you mentioned a while 
ago, and somebody wrote in a letter saying I was a Communist, would 
that necessarily mean that my name would then appear in this index 

Mr. Youna. No. 

Mr. Hocker. In other words it would be necessary for there to be 
an investigation first. 

Mr. Youne. If a new employee comes on the payroll of the Govern- 
ment in an agency in a nonsensitive position, let us say, and the agency 
asks the Commission, as it has to do under 10450, to make a national 
agency check and inquiry, we check our security-index file. We check 
our other files. We check the usual records of the congressional com- 
mittees, the FBI, any police records that may be involved and give the 
agency an answer. I can tell you more specifically what an N. A. C. 
and I. isif you would like to know. 

Senator Hennines. May I ask one question to clarify something in 
my own mind, Mr. Young? Is it entirely within the discretion of the 
agency as to which positions are classified as sensitive ? 

Mr. Youna. That is the responsibility of the head of the agency. 

Senator Henninos. It is within the discretion of the agency ? 

Mr. Youna. That is correct. That in itself means that the head of 
the agency also has the responsibility then for determining the amount 
of an appropriate investigation which is necessary to go with that 
position ? 

Senator Henninos. Certainly, so that a head of an agency theoreti- 
cally—and I am sure this does not happen as a practical matter—the 
head of an agency could declare all positions sensitive ¢ 

Mr. Youna. That is correct. 

Senator Henninos. He could, could he not ? 

Mr. Youne. Oh, yes. 

Senator Henninoes. He could also, as a corollary to that, suggest the 
various degrees of sensitivity for all positions in the agency under his 
purview; am | right in that assumption ? 

Mr. Younea. That is right. 

Senator Henninos. Thankyou. That is all Ihave. 

Mr. Hocker. Does the Civil Service Commission from time to time 
get inquiries from private employers with respect to the suitability of 
persons previously in Federal employment ? 

Mr. Youna. Only very, very occasionally, because the business em- 
ployer will usually write the agency where the man has served. 

Mr. Hocker. So that at least as far as your records are concerned, 
the information contained in this file would not be disclosed to a pri- 
vate employer ? 

Mr. Youne. It would not be disclosed. 

Mr. Hocker. Would it be disclosed for the purpose of determining 
the status of a man’s security clearance under the industrial-security 
program ¢ 
__Mr. Youne. The only time that would come in, as I understand it, 
if a person coming up for clearance under the industrial-security pro- 
gram indicated on his record or they knew that he had had some kind 
of Federal employment in the past, they would probably ask us to 
check our security index to see what it shows. But there is no auto- 
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matic check between the industrial-security program and our index. 

Mr. Hocker. You do make the information available to the Defense 
Department, not only for their civilian employees but for their investi- 
gations under the industrial-security program ? 

Mr. Youne. The index card itself does not show anything, it merely 
shows whether there is anything anywhere. 

Mr. Hocker. I appreciate that. 

Mr. Youna. They in turn would have to go back to the FBI or 
where the original investigative record was or in some other agency. 

Mr. Hocker. Is the same thing true of the Armed Forces military 
security program? That is to say, where a soldier, for example, is 
about to be investigated, do they also use your index for the purpose of 
determining that ? z 

Mr. Youna. I would gather occasionally, from Mr. Johnson, where 
there has been some kind of a Federal record. 

Mr. Hocker. Not as a matter of routine? 

Mr. Youne. Not as a matter of routine. 

Mr. Hocker. How about the port security program? Does the 
same thing happen in the case of the port security program / 

Mr. Young. We don’t recall any instance of that. 

Mr. Hocker. Is this the only such index of which you have know]l- 
edge? 

Mr. Youna. We have a reference file which is something you may 
be interested in also. 

This reference file at the Commission was begun in 1940. It is 
really a general information file. In other words it is a file from 
which you could go to check against an individual case to see whether 
or not that particular individual had ever been called to our attention 
in some other way in the past or through a congressional committee 
investigation or something of that sort. 

It is a general information index. At the present time, that file 
contains about 2 million card records. And it contains principally 
the names of persons who have been allegedly affiliated with some kind 
of subversive organization, association or activity. 

Mr. Hocker. You say person, organization or activity ? 

Mr. Youne. Contains the names of persons—this is primarily a 
file of the names of persons who have been allegedly associated with 
some kind of subversive organization or activity. That information 
comes usually from public sources or semipublic sources. 

It may come from Communist Party nominating petitions, or party 
publications, from the reports of congressional committee hearings, 
especially the Un-American Activities Committee files. We merely 
check this reference file as an automatic check as part of our N. A. C. 
and I. procedure. It is merely another source of information. 

Mr. Hocker. Do I understand that this reference file, you take in- 
formation from whatever source you find it, is that correct, without 
attempting to evaluate it? 

Mr. Youne. Yes. We don’t do any evaluation. The whole investi- 
gations operation in the Commission, as you know we are doing 50) 
to 55 percent of all the investigations in the Government today, is 
purely a service job, a factfinding job and we do not do any kind of 
evaluation or appraisal of the information or material. 

Mr. Hocker. Do you use in the reference file the results of the 
Tenney committee studies in California ? 





NbN TEC ne ney Ema eh AMR ARE Nails 5 i banat nss asia 






ee dec tg 3? 









SECURITY AND CONSTITUTIONAL RIGHTS 779 





ARE One oe RRC tnt SST RL Rabie heh attitatae 


Steen 


reat ia 











Mr. Youne. Mr. Johnson points up to me that it would show up 
in reference file information from the Tenney committee where it 
came via the route of a congressional report or listing. 

Mr. Hocker. In other words it would have to come from some 
Government source before it would get into the reference file ¢ 

Mr. Youne. No. That is not true at all, because we will take it out 
of the newspaper in particular cases, or where we have access - 
Communist Party petitions or inte of organizations, that kind « 
thing. 

Mr. Hocker. How is that reference file used? When do you have 
occasion to use it? You say there is an automatic check against it? 

Mr. Youne. When we get a request from an agency or department 
for what I have been referring to in a national agency check and 
inquiry, we automatically chee k this reference file as well as our cen- 
tral security index. We make today about 5,000 searches a day 
against this file and approximately 18 percent of the investigations 
referred to the FBI for further processing arise from search of this 
file. 

Mr. Hocker. If you find the name of the person listed in your refer- 
ence file, does he then go to the FBI? 

Mr. Youna. May or may not, depending on the particular case. 

Mr. Hocker. It depends upon the nature of the information that is 
contained therein ? 

Mr. Young. It depends upon the nature of the information. The 
Civil Service Commission would go ahead with its investigation and 
if we ran into subversive elements of a derogatory nature in our in- 
vestigation, then at that point we would send it over to the FBI for 
completion. As I say, about 18 percent of the cases referred by us 
for full field investigations by the FBI come from check of this file. 

Mr. Hocker. After the reference is made to the FBI does the FBI 
report to you or directly to the agency involved ? 

Mr. Youn. The FBI will send its report back to the agency, but 
we will get a card showing that the investigation has been comple ted, 
which goes into our records so we know where the thing stands. 

Mr. Hocker. Does this mean—— 

Mr. Youne. Mr. Johnson says we do serve as a mailing point, the 
FBI does send its report to us and we automatically send it out. We 
don’t do anything with it. 

Mr. Hocker. The question I am coming to is, does the information 
in the reference file which you say you get from newspapers and Com- 
munist nominating petitions and whatnot as well as from Government. 
lists, which then goes to the FBI in many cases, does that information 
show up in the FBI report? That is, information which you orig- 
inally got from the reference file? 

Mr. Youna. If the FBI is conducting an investigation, it will cer- 
tainly cover whatever little item of information we have which caused 
it to be sent there in the first place on this reference file. ‘This is not 
an attempt to have a file which only reflects proved factual infor- 
mation, let us say. 

Mr. Hocker. I know that. But what I was tr ying to get at is: Does 
that information then become evaluated in the course of the FBI 
investigation and perhaps be sifted out or does it always come back 
in the normal form that it was obtained from your reference file when 
the FBI report is made? 
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Mr. Younc. The FBI does no more evaluation of material than 
we do. Again it is a reporting, factfinding and reporting operation. 
Mr. Hocker. Maybe I can make my question a little clearer both 
for myself and for your purpose. I am referring to the type of charge 
that we have seen over and over again in these hearings, the charge, 
say, there is derogatory information that you did so and so. Some 
of the witnesses who have been called from the Government agencies 
have indicated that that isn’t to be taken as a conclusion that. the 
derogatory information is true. That it is not in effect an accusation. 

Mr. Youne. It is an interrogatory and not an accusation. 

Mr. Hocker. Something to that effect. Although it appears in the 
letter as a charge, “derog: atory information in the file indicates so 
and so.” I was trying to find ‘out whether that derogatory informa- 
tion comes in the last ‘analy sis from this reference file, or might come 
from it. 

Mr. Youna. Let me see if I can be just as responsive as I can now. 
All the reference file does would be to indicate in such and such a 
‘ase that the name of this individual appeared on the Un-American 
Activities Committee indices at some point. There was an investiga- 
tion or something else. During the course of the civil-service investi- 
gation we may find subversive elements. 

We convert that to the FBI for completion and processing. The 
FBI completes the investigation and sends it back to the agency 
through the Civil Service (ommission and it is at that point. that 
the agency begins to do the appraisal and evaluation job of all the 
material contained in that inv estigative report sent in by the FBI. 

Presumably everything that the FBI has found in its investigation 
is in that report. As to what the agency uses in its letter of ch: arges 
is a question of agency appraisal and not of the FBI or the Civil 
Service Commission and has very little bearing on the reference file 
as far as I can see. 

Mr. Hocker. I was going to come to that phase of it ultimately. 
Let us look at the matter at the stage from the file to the FBI and 
back again to the Civil Service Commission. 

Does it always happen or does it rarely happen that information 
which was included in the reference file at the time of the reference 
to the FBI remains in the FBI report and the report that comes back 
to you? 

Mr. Youn. Perhaps one of our difficulties here is the fact that the 
amount of information—the reference file does not do anything but 
give the barest indication as to where this fellow’s name appeared at 
some time. If that is proven out by the FBI investigation, it will 
appear in the FBI report. 

Mr. Hocker. You turn this bare information over to the FBI at 
the time of the reference, I take it ? 

Mr. Youne. Yes. We will probably note when we send it to the 
FBI tliat the name of this individual appeared on the Un-American 
Activities Committee list of such-and-such a date. 

That may be all that we would have. 

Mr. Hocker. Mr. Young, I am still a little not clear as to how the 
reference file is made up. Do you have a bureau or a group of people 
whose job it is to make the file from newspapers or other sources of 
information about such associations? 
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Mr. Youna. I would like to ask Mr. Jolinson, if I may, to reply to 
that question. It is under his direct supervision, 

Mr. Jonwnson. Since 1948 that file has been centralized here in 
Washington, and has been under the direction of a staff officer in my 
division “whose full-time duty it is to be familiar with activities in this 
area where we bear responsibility to convert files to the FBI for infor- 
mation. 

For example, he will obtain from hundreds of sources so that we 
would not, for example, have to check each name against every con- 
gressional committee, he will obtain the names of all those persons, 
from the various committees, who have refused on grounds of consti- 
tutional immunity, to testify concerning their Communist activity, so 
that this then gets in one alphabetical file; if we check that and find 
that informaion that he did so refuse, we would send it to the FBI 
under the criteria of 10450 and they would make the full field investi- 
gation. 

Now, all information going into the file or released from the file 3 1s 
reviewed by this indiv idual who has had approximately 15 years’ ex- 
perience with the Civil Service Commission and Militar y Intelligence 
organization. 

Mr. Hocker. Who is the gentleman ¢ 

Mr. Jounson. Mr. Leonard Konkel is the chief of that section. 

Mr. Hocker. Who? 

Mr. Jounson. Konkel, K-o-n-k-e-]. 

Mr. Hocker. Can you tell me again what information, and where 
he gets it from, goes into that file ? 

Mr. Jounson. We get it from the various congressional committees, 
from the secretaries of state; most of the States, the list of Com 
munist Party members. 

Mr. Hocker. Excuse me, sir. What is that about the secretaries 
of state? 

Mr. Jounson. Of the various States where the Communist Party 
has had lists of members filed, as registered members of the party in 
various States. 

Mr. Hocker. Yes. 

Mr. Jounson. Various of the States have had numerous election 
petitions signed by persons who said that they were members of the 
party, in order to sign that petition. That information is collected, 
so that we don’t have to go to each of those sources on each case, but 
in one place you can go and find all of the sources. 

Again, the House Committee on Un-American Activities has numer- 
ous publications, no one source of which, in the absence of pulling 
those names together in one file, you would have to go to all the 

various publications of those committees. That is the function of the 
file, to facilitate that responsibility for checking any appropriate 
source that might have information of this sort available. 

Mr. Hocker. You have told us about the House Un-American 
Activities reports and the nominating petitions filed in the various 
States on behalf of the Communist Party. What other sources of in- 
formation in the reference files are there ¢ d 

Mr. JouHnson. We have various publications of the Communist 
Party, and we have had access to numbers of lists of organizations 
that have been supplied from various sources. 

70836—56——50 
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Mr. Hocker. You say publications of the Communist Party? 
Mr. Jounson. That’s right. 

Mr. Hocker. And what else besides the publications of the Com- 
munist Party and the nominating petitions of the Communist Party ¢ 

Mr. Jounson. Well, there is an awful lot of material in this whole 
area, as you well know, sir, most of which is available to this staff, 
who do take the time to try and study and read what is being said 
and done in that area. 

Mr. Hocker. Is there a publication, Counterattack, for example? 
Do you use that ? 

Mr. Jonnson. I have seen Counterattack. I am not familiar with 
Counterattack. I have seen a copy of it. 

Mr. Hocker. Or Red Channels, for example; would you use that 
in determining material for 

Mr. Jonunson. I wouldn’t be able to answer that question. 

Mr. Hocker. Mr. Konkel could give us that, I guess / 

Mr. Jounson. I suppose he could. I am not familiar with it. 

Mr. Youne. We would be glad to supply you with some more de- 
tailed information on that, if you would like. I think the basic answer 
to your question is that we use any source which would help to make 
this file as complete as possible. 

Mr. Hocker. Well, that is what I am getting at. It doesn’t at- 

tempt, as you indicated a while ago, to do any evaluating at all? 

Mr. Young. Can you think of any better way of putting together 
this kind of information ? 

Mr. Hocker. I am not. attempting to criticize, Mr. Young, I am 
only trying to understand. 

Mr. Youne. We would like to improve it if we can. 

Mr. Hocker. This is a grab bag, so to speak, in which you put every 
bit of information of this sort, and evaluation comes at a later time; 
is that the way it werks? 

Mr. Youna. The file has nothing to do with the reliability of the 
information, or as to the evaluation of the information. It is purely 
a general information lead type of file, which has proved to be most 
valuable to the FBI. 

Mr. Hocker. Mr. Johnson, can you tell me whether you attempt, 
in that file, to determine and include the membership of any of the 
organizations on the Attorney General’s list ? 

Mr. JouNnson, Any that come to our attention. 

Mr. Hocker. Does the investigative activity of the Civil Service 


Commission attempt to determine the membership of those 
organizations ¢ 


Mr. Jounson. No. 

It is our responsibility under the order, to make the investigation 
required of all persons entering the competitive service, and when 
that sort of information arises, alleged membership in a cited organ- 
ization by the Attorney General, we refer the file to the FBI for a 
full field investigation. 

Mr. Hocker. W ell, I would appreciate it, Mr. Young, if you could 
get us some more det ‘ailed information as to the source of this refer- 
ence file material, what sources you use, but I think we can summarize 
it, as you have a moment ago, by indicating that you take the deroga- 
tory information from whatever source which may be useful to you, 
in starting off an investigation; is that what it comes to? 
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Mr. Youne. Well, which would give you a quick check as to 
whether or not an individual name has been associated = ipally 
with any kind of Communist activity, as far as public or known 
records are concerned. 

Mr. Hocker. Does this reference file attempt to determine any 
other type of, what shall I say—unsocial conduct, other than Com- 
munist or Communist-related / 

Mr. Youna. Well, it would be any loyalty type of information. 

Mr. Hocker. Only on loyalty ? 

Mr. Youne. That is the basic purpose of it. 

Mr. Hocker. There would be no reference, except by chance, to 
some civil crime, ordinary crime, let’s say burglary, robbery, or any- 
thing of that sort ? 

Mr. Youne. As Mr. Johnson points out, we would not include that 
here because, in making these checks, of course we go to the FBI and 
we check their fingerprint file, and that is the all-inclusive record for 
that kind of record. 

Mr. Hocker. Now, this reference file, I guess, is classified, is it, 
Mr. Young? 

Mr. Youna. Yes, from the point of view that it is not generally 
available. At one time, I gather, before the present administration 
or the present Civil Service Commission, if I might put it that way, 
came into office, there was a period of laxness in terms of making 
this information available. 

That has been tightened up,.so that it is today only made available 
to qualified or accredited investigative personnel—I mean, if Army In- 
telligence wants to use it, for example, or Navy Intelligence, and that 
sort of thing, of course we make that information available to them, 
but not generally. 

Mr. Hocker. Can you tell me who, under your present operations, 
can have access to it? You say acc — investigative personnel. 
That would include the Army and the Navy investigators, FBI, I 
suppose ¢ 

Mr. Youne. It would just be the investigative agencies, including 
the military ones.: 

Mr. Hocker. Would it include any investigative agencies outside 
of the Federal Government; no State investigative agencies / 

Mr. Youna. No, sir. 

Mr. Hocker. Would it be available to the head of one of the Gov- 
ernment agencies ? 

Mr. Youna. If he had his own investigative operation. Some of 
them do, as you know, like the State Department. 

Mr. Hocker. In other words, if it were the Fine Arts Commission, 
again: 

“Mr. Youne. W ell, if the Secretary of Defense wanted to come over 
and look at it, I would be very glad to show it to him. 

Mr. Hocker. Mr. Y oung, we understand that the industrial security 
program, about which we ‘have had some testimony, the employer has 
the right to investigate for clearances, up to and including, I guess, 
the classification “Confidential,” and the employer in suc h cases may 
use Dun & Bradstreet for that purpose. 

In that type of investigation would you permit, let us say, the Dun 
& Bradstreet investigator to have access to that file? 

Mr. Youne. No, we wouldn’t, Mr. Hocker. 
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This is very limited in its use, and I think it should be very carefully 
controlled. 

Mr. Hocker. I am sure it should, and I am sure the committee feels 
glad that you do control it that carefully. 

We talked a few minutes ago about the flagging and barring—de- 
barring, I think was the word that was used. Can you tell us a little 
about that, Mr. Young? 

Mr. Youne. I will be very glad to. 

I think, Mr. Hocker, that this is one of the questions which you 
asked us in your letter of some little time ago—— 

Mr. Hocker. Yes, sir. 

Mr. Youne (continuing). And I prepared here a short written 
description which, perhaps, is clearer than I could make it orally, if I 
may read that. 

Mr. Hocker. All right. 

Mr. Youne. The Civil Service Commission does flag the files of in- 
dividuals with respect to whom there is derogatory information, prior 
to formal charges and hearings. ‘The question you originally asked 
us related to whether or not we put a flag on individual files prior to 
a formal hearing, or charges being presented. The answer to that is 
“ves.” 

Now, we do not maintain any statistics as to the number of people 
who reapply for Government employment and whose files have been 
flagged. That was another part of your question. 

The basis for flagging actions goes back to the Civil Service Act, 
which provides tests of fitness for persons entering the public service, 
that is the basis for it. The act stated that: 

Such examinations shall be practical in their character and, so far as may be, 


shall relate to those matters which will fairly test the relative capacity and 


fitness of the persons examined to discharge the duties of the service under which 
they seek to be appointed. 


It also said that: 


The Commission may make investigations concerning the facts and make a 
report upon all matters touching the enforcement and effect of said rules and 
regulations and concerning the action of any examiner or board of examiners 
provided for it, and its own subordinates or those in the public service in respect 
to the execution of the act. 

Now, that was the first basis, I would say. 

A second basis, of course, is Executive Order 10450 and Public Law 
298 which place responsibility on the Civil Service Commission for 
conduct of investigations required of persons coming into Federal 
employment. 

Also, this security investigations index which we have just been 
talking about, Executive Order 10450 continued, was set up, of course, 
to prevent duplication. 

And lastly, section 5 of Executive Order 10450, as you may recall, 
puts a responsibility on the head of every department and agency 
for forwarding to the head of the employment department or agency, 
or its representative, any information in its possession indicating that 
the retention of an employee or officer is not consistent with national 
security. 

Now, a flagging action is taken to afford protection against the 
employment of persons of questionable fitness. Now, in talking about 
this, it is important to remember that a flag is just what it says, it is a 
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flag and nothing else. It is an attempt to call attention to a certain 
case, or the record of a certain individual, in discussing that individ- 
ual as a possible employee for appointment. 

Now, all it does is to put up a flag, so that if a person, let’s say, was 
once fired from the Government, reapplies for appointment in another 
position some 5 or 10 years later, immediately in checking the records 
of that person you run into a flag on his card, his card index, and 
that indicates that here is a question which needs examination, and 
that is all it means. It doesn’t mean there is bad information, neces- 
sarily, but there are some unresolved questions which should be cleared 
up before that particular person is put back on the payroll. 

I think it would be interesting to note—I can give you a few 
examples of the types of reasons for fl: ageing files—— 

Mr. Hocxrr. Excuse me. This is in the general files that involve 
all Government employees, past and present; is that correct ¢ 

Mr. Youna. Yes. It would be the official files of the Commission. 

Mr. Hocxrr. This is not included in the index ? 

Mr. Youna. Yes, it would show up in the index as a card of a 
particular color. 

Mr. Hocker. Excuse me. Does the flag appear in the security 
investigations index ? 

Mr. Youna. Yes. 

Mr. Hocker. And it is in the form of a different colored card; is 
that what it is? 

Mr. Youna. In the form of a different colored card. 

Mr. Hocker. I understood you to say that it was only—the security 
investigation index only included persons with respect to whom there 
had been an investigation. Am I wrong about that? 

Mr. Youne. That’s correct. 

I also added, I think, after that, where there had been a termination 
of an individual. 

Mr. Hocker. The flags only apply 

Mr. Young. If a man is fired by the Government, he would show up 
in the index. 

Mr. Hocker. Then, in the security investigations index, there are 
only persons with respect to whom there has been an investigation or 
who have been discharged from Government employment ? 

Mr. Youne. Mr. Johnson says that’s correct. 

Mr. Hocker. Then, if I understand it, the flags only apply to per- 
sons with respect to whom there has been an investigation or who 
have been fired ? 

Mr. Younes. Yes, or who have been fired. There certainly could be 
a flag ona resignation, where there are unresolved questions of loyalty 
or sex perversion, or something of that sort involved. 

I can give you a few examples here of the type of thing you put a 
flag on, if that would be helpful. 

Mr. Hocker, First let me understand the categories. It includes 
persons as to whom 

Mr. Younea. Well, it could be that anyone who had been subject to 

r jurisdiction could have a fla 

r. Hocker. Anyone. But he wouldn’t be in the index, in order 
to be subject to a flag, would he, unless he fell into 1 of 3 categories, 
either a person with respect to whom there had been an investigation, 
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or if he had been discharged or if he had resigned with some kind 
of a charge against him; is that what I understand ¢ 

Mr. Young. I was just checking with Mr. Johnson on this point, 
because a flag can indicate a great variety of things. 

It would indicate activity, for example, under the Hatch Act for 
political reasons; it might be put on for that sort of a reason; but in 
almost all cases, there would be some kind of an investigation or some 
kind of a termination action, something of that sort, so that in your 
resignation cases, a lot of them are in the security index, of course, 
because they have been investigated. 

I am a little confused here as to whether we are getting at the 
nature of the flag, or mechanically where it is kept in the records. 

Mr. Hocker. Both. 

In other words, I wanted first to know what records were subject to 
flagging, and it is the security investigations index that is subject to 
flagging, if I understand it correctly ¢ 

Mr. Youne. That would be the principal source, yes. 

Mr. Hocker. Is there a flag in some other index? 

Mr. Youne. Mr. Johnson confirms my reaction, which is that, of 
course, it will appear in the official file of an individual where there 
will be a notation saying “Take a look at the index file,” or something 
of that sort. That is what a flag is. 

Mr. Hocker. I appreciate that, but the flagging that we are talking 
about is flagging within the security investigations index. 

Mr. Youne. That is where you have the different colored card 
records. 

Mr. Hocker. That’s right. 

Mr. Youne. Precisely. 

Mr. Hocker. And the security investigations index applies only 
to—either does or doesn’t, that is the question [am asking you. Does 
it apply only to persons with respect to whom there has been an inves- 
tigation by some investigating agency of the Federal Government, or 
people who have been discharged or people who have resigned with 
some kind of an unresolved question about them ? 

Mr. Youne. Yes. 

You see, your security index, you have to remember, is pretty in- 
clusive, because the security index will include your N. A. C. and I. 
checks. It is not limited to full field investigations, and, as every- 
body on the Federal payroll goes through an N. A. C. and I. check, 
everybody on the Federal payroll is going to be in there. 

Mr. Hocker. Everybody on the Federal payroll ? 

Mr. Youne. Practically everyone is going to show up, in your 2 
million 3, in your security index. 

As I said, it contains something just under 5 million cards at the 
present time. 

Mr. Hocker. I see. 

It includes everybody 

Mr. Youna. It really is the central index file. 

Mr. Hocker (continuing). Of the Federal Government ? 

Mr. Youna. Of the Federal Government, yes. 

Mr. Hocker. Now, how about the investigations that have been 
done on persons drafted into the Armed Forces, do they get into the 
security investigation index? 
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Mr. Youne. No; we would have no relationship to that. We are 
dealing with civilian employees only. 

Mr. Hocker. But I understand that the file index is approximately 
21. or 3 times larger than the current number of Federal employees. 

Mr. Young. That's correct. 

I said it goes back to 1939, with all your turnover of employees. 

Mr. Hocker. Then, it is limited to people who have been or who are 
in Federal employment ; is that right ¢ 

Mr. Youne. That’s correct; civilians. 

Mr. Hocker. I am square on that now. Thank you. 

Tell me a little bit more about the categories of persons who have 
flags in this index. 

Mr. Young. I think perhaps—I made a little check on this this 
morning for my own satisfaction, and I thought it might be interest- 
ing to you because sometimes, I think, persons have received the 
wrong impression of the flagging operation. 

I asked for an analysis of the last 60 days of flagging action on the 
part of the Commission, how many, and for what reasons, as a typical 
sample, and I think this is a typical sample. 

During the last 60 days, 254 flags were placed as a result of rating 
actions by the Civil Service Commission. Of the 254, 33 percent of 
them were placed against the records of individuals for dcmeuanl con- 
duct; in other words 84, or 33 percent. 

Mr. Hocker. Does that mean a charge or a conviction ? 

Mr. Youne. That means they had a bad arrest record, primarily. 

Mr. Hocker. It involves arrests ? 

Mr. Youna. Convictions of crime, and so on, criminal conduct of 
some kind. That accounted for 33 percent of the flags placed in the 
last 60 days. 

Mr. Hocker. Just before we leave that, that includes accusations 
of crimes, as well as convictions of crimes? 

Mr. Youne. No. This would be an actual police record or con- 
viction of a crime. 

Mr. Hocker. Police record might not indicate a conviction; would 
it, necessarily ? 

Mr. Youna. No, it wouldn’t, necessarily. It might include a $150 
fine. 

Is that a conviction? Iam not a lawyer, so I have to rely on you. 

Mr. Hocker. Sure, that is a conviction; if he has a fine levied, that 
is & conviction. 

Mr. Young. It would include arrests. It would include the whole 
police record, which would include arrests and convictions, yes. 

Mr. Hocker. Do I understand in that connection, that you put a 
a flag on a person for one such offense, or do you attempt to evaluate 
the type of offense ? 

For example, I don’t suppose you would flag a man for a traffic 
offense, would you? 

Mr. Youna. No, we don’t pay any attention to those. This is really 
serious stuff. 

Senator Henntnes. When you say “arrest,” what do you mean? 
Arrest for what, Mr. Young? 

Mr. Youne. Burglary, embezzlement. 

Senator Hennines. You mean felonies, misdemeanors, violations 
of city ordinances? 
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Mr. Youne. But it would have to be enough to create a real ques- 
tion of doubt as to the suitability of that person for Federal employ- 
ment. 

Now, we are not resolving at this point the seriousness of that 
record. All we are doing is saying when that man comes back for a 
job, let’s take a good hard look at him. 

Senator Hennines. Well, that we understand, but arrests, of course, 
have no meaning whatsoever unless there is a conviction, do they, 
Mr. Young? 

Mr. Youne. Well, they would certainly mean a great deal to me if 
I was arrested, whether I was convicted or not. 

Senator Hennines. I am not talking about you. Iam talking about 
a record. Lawyers know you can’t use arrests for any purpose in any 
criminal trial 

Mr. Youne. We aren’t making any evaluation. 

Senator Hennincs. We use convictions. 

Now, you say you would not make any record of traffic violations. 
Would you make any record, for example, of speeding? Where do 
you draw the line? That is all I am trying to get at. 

Mr. Youne. Mr. Johnson just advises me that our general prac- 
tice is—well, perhaps you had better answer it—involving a year and 
a day ? 

Mr. Jounson. That’s right. Generally, we define a crime as an 
offense where a sentence is or may be imposed for a year and a day. 

Senator Henninoes. For a year and a day. Thus, one convicted 
of manslaughter may be, in most States, either fined or receive no jail 
sentence whatever, or may be sentenced from 1 day upward. One 
convicted of motor theft may be sentenced in some States to a fine 
of not more than $500 or 1 day in a city jail or workhouse, involving 
no penitentiary nor imprisonment in excess of a year and a day. 

Mr. Jounson. That, sir, is the reason for the rule, because the States’ 
laws do vary, so in distinguishing between misdemeanors and felonies, 
as a rule of thumb we consider the year sentences to be the line of 
demarcation between a misdemeanor and a felony. 

Senator Hennines. Of course, that isn’t true, really. 

Mr. Jounson. No. 

Senator Hennines. Many people are sentenced for felonies to less 
than a year, and it is true very few misdemeanors carry more than 
a year’s “punishment i in most of the States. I was just trying to more 
fully understand your criteria. Proceed. 

Mr. Hocker. That is 33 percent of them then are either charges 
or convictions of crimes carrying sentences of a year or more; is 
that it? 

Mr. Youne. That’s correct. 

Mr. Hocker. All right, sir. 

Mr. Youna. The next ‘largest group, 19 percent or 48 out of this 

254, had an unsatisfactory employment record. By that, we mean 
they have been fired for one reason or another which did not add to 
their good employment record, where it was unsatisfactory and where, 
if they ever applied fora Federal job again, we would want to examine 
it very carefully. 

Mr. Hocker. Does this only include persons who were discharged ? 
Mr. Youne. Oh, no; it might include persons who have resigned. 
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Mr. Hocker. Who is to determine for that flagging purpose—on 
what do you rely to determine, for this flagging purpose, whether a 
person’s employment is satisfactory or not 4 

Mr. Young. Well, on his record, on interviews, on investigation, 
on interviews of his employers, whatever would be the normal and 
reasonable method of finding out, or trying to find out. 

Mr. Hocker. Do you require reports with respect—— 

Mr. Younc. We don’t go through all that in terms of flagging. 
All we are saying is that on this flag we are making no evaluation 
on this. 

Mr. Hocker. I appreciate that. 

Mr. Youne. At this stage. If that man comes back, we will make 
an evaluation, and that is when we get into the things you are talking 
about. 

Mr. Hocker. Do you require a report, with respect to each em- 
ployee’s separation from each agency, as to whether his employment 
was satisfactory, or not ¢ 

Mr. Youne. Well, we will get our ordinary forms, personnel actions, 
which flow into the civil service files, which indic ate the reasons for 
his discharge, or if there were any questions concerning his resigna- 
tion. 

Mr. Hocker. And is it on the basis of those normal forms that you 
receive from the agency that you put this flag on in this category ¢ 

Mr. Youne. Yes; they will be based basically on the personnel 
actions. 

Mr. Hocker. All right, that is 19 percent. 

Mr. Youne. The next group, 15 percent, or 37, habitual use of in- 
toxicants to excess. I doubt if that requires any involved explanation. 

Mr. Hocker. Well, except to find out where the information comes 
from by which you determine whether a fl: ag will apply there. From 
the same source you got the unsatisfactory “employment record, that 
is, the reports of his superior? 

Mr. Youn«. From the personnel actions, and from the investigative 
records. 

Mr. Hocker. All right. 

Mr. Young. Another 15 percent, or 38 in this case, intentional false 
statement. Of course,.you have to remember that this covers this 
whole category of probationary employees. 

I mean these aren’t necessarily people who have been on the payroll 
for 15 years, because the Civil Service Commission has authority to 
direct removal of any individual on suitability grounds during an 18 
months period after he goes on the payroll; a “great many of these 
cases fall into that category. 

Mr. Hocker. I see. They might or might not 

Mr. Youne. If he has been on the payroll 6 or 8 months and he 
turns out to be a habitual drunk, or a pervert, we will direct his 
removal. We will put a flag on his card and he comes back next year 
and wants a job on a different installation or in St. Louis instead of 
San Francisco, why we pick it up. 

Mr. Hocxer. There is some means of finding out. 

Mr. Youne. And it doesn’t mean you rule him out, but you take a 
good hard look at him before you take him back. 

Mr. Hocker. At least it doesn’t rule him out so far as you are con- 
cerned ¢ 





790 SECURITY AND CONSTITUTIONAL RIGHTS 


Mr. Youne. As far as we are concerned, that is correct. 

Mr. Hocker. You are just trying to help the employing agency to 
have the information available? 

Mr. Youns. Trying to discharge our responsibilities under the Civil 
Service Act of having suitable employees working for the American 
people. 

Mr. Hocker. All right, sir, what is the next category ? 

Mr. Youne. The next category, 10 percent, or 25 out of the 254, for 
dishonest conduct. The next group would be 6 percent, or 16, for 
immoral conduct. 

Mr. Hocker. What does that mean? 

Mr. Youne. Immoral conduct? Well, perhaps you could give a 
legal definition of it. Certainly to my mind, it would mean sex per- 
version of one type or another, plus charges of adultery, or a similar 
situation, or situations. 

Mr. Hocker. These are sex charges in general ? 

Mr. Young. That is what immoral conduct means, primarily. 

Mr. Hocker. Well, there are the Ten Commandments. 

Mr. Youne. As it is used here. 

I think you have to take that in conjunction with the other stand- 
ards. It also could be regarded as immoral in the sense you are using 
it rather than in the sense I am using it. 

Two percent, or 4, out of the 254, for physical or mental unfitness, 
and there was 1 where a flag was placed in a matter of loyalty, and 1 
in a case of a flag for notoriously disgraceful and infamous conduct, 
and that completes the 254, but I thought that would be interesting 
to you as an example of why flags are placed in the first instance for 
the category of item, and second, the proportions, because these 
proportions here in the 60 days are a fairly typical sample of the total. 

Mr. Hocker. That would be in the case of loyalty then, about what 
would we say, 0.4 percent, is that it, something like that, 0.3 percent 
or 0.3 and a half percent ? 

Mr. Youne. One out of 254 here involved a question of loyalty. 
Now, of course, these are limited to the Civil Service Commission 
rating actions. It has nothing to do with the security determination. 

Mr. Hocker. Say that again, if you please. I didn’t follow that. 

Mr. Youne. Perhaps I can make it a little clearer. These are rat- 
ings by the Civil Service Commission on the basis of suitability under 
the Civil Service Act, suitability for general Federal employment. 
It has nothing to do with a security determination made by the head 
of an agency with respect to an individual under Executive Order 
10450. 

Mr. Hocker. I thought the security investigation index included 
everybody who had been investigated by any of the Departments for 
security reasons. 

Mr. Youne. That’s correct. That has no particular bearing on the 
statement I just made, I think. 

Mr. Hocker. Maybe I didn’t understand the statement. Let me 
ask you this. Suppose X has been heard and discharged as a secu- 
rity risk in Y agency, wouldn’t his name appear on the security inves- 
tigation index with the file? 

Mr. Younc. He wouldn't have a civil service flag, no; he would have 
a notation in the security index. I mean, if he was fired under 10450, 
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or something of that sort. These flags relate to the ratings by the 
Civil Service Commission on suitability grounds. 

Mr. Hocker. All right. Well, do you also have some other ty pe of 
flag for derogatory information on security charges / 

Mr. Youne. No; we wouldn't have, because if a person is terminated 
because of security questions coming within the purview of section 
s (a) of 10450, in the first place, we don’t know the reasons at the 
( vil Service Commission as to why he is terminated. He is termi- 
nated by the head of the agency. 

But we will get a personnel action saying this man was terminated 
under the provisions of Executive Order 10450, and that goes in the 
tile and that is noted, of course, on the security index. 

Mr. Hocker. You don’t call that a flag, then ? 

Mr. Youna. No: we wouldn't call that a flag. 

Mr. Hocker. Could you determine that just by reference to the 
security index ¢ 

Mr. Youne. As to whether he had been terminated under 10450, 
yes; it would show up that information. 

Mr .Hocker. Is that by means of a different colored card, or a nota- 
tion on the index card relating to him ? 

Mr. Young. It is a notation on the investigative card in the index. 

Mr. Hocker. Can we call that a pennant, instead of a flag? 

Mr. Youne. A what, a pennant ? 

Mr. Hocker. Yes. 

Mr. Youne. Well, I suppose so. Iam not terribly fond of any kind 
of a pennant, flags, or balloons. 

Mr. Hocker. Doesn't it have the same effect: of w arning the person 
who is running the check on the individual as a different « olored fl: ag? 

Mr. Youne. Well, if a person reapplies for employment, and you 
look in the index, you may‘find a flag which would indicate there was 
some unresolved question concerning his last termination of employ- 
ment, or you might find a notation on the card saying that he was in- 

vestigated and fired under Executive Order 10450. 

Mr. Hocker. Suppose the charges laid against a man in the cases 
we mentioned a while ago, involving security risk investigation under 
one of the criteria of Executive Order 10450, and suppose he resigns 
without a determination of that charge, is there a notation on the card 
bearing his name in the security investigations index, and if so, what 
kind of a notation is it ? 

Mr. Youne. If he resigned while charges were pending say, under 
Executive Order 10450, that would be noted on the card. 

Mr. Hocker. Suppose he had resigned even before the charges were 
filed against him, would there be a notation on this card? Let’s say, 
derog: itor y information ? 

Mr. Youna. That would just be the information that comes from 
the personnel action form, which is that he resigned. If no charges 
had been preferred, it wouldn't carry that notation. 

Mr. Hocker. Does the personne! action form provide a place to 
inquire whether an investigation was in progress preliminary to his 
resignation ? 

Mr. Youne. It has a place for comments on it, but ordinarily that 
kind of information wouldn’t go on 

Mr. Hocker. Now, what about this one instance of a loyalty flag? 
I don’t mean to discuss this one individual c ase, but what type of 
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case does get flagged as a loyalty question? Is it not the very type of 
case that we have been talking about here, a man who may resign 
while charges are pending against him ? 

Mr. Youne. Well, it might or might not be, I do not know what 
this individual case was, but that sort of an instance would arise 
where it might be the person who resigned while there was some uil- 
resolved questions of loyalty, where charges had not been issued, or 
something of that sort, but there was a question concerning his loyalty. 

Mr. Hocker. | am trying to distinguish between the cases where you 
mark on a card some statement and cases where you use a different 
colored card, which you called a flag, of which there seemed to be 
few. 

Mr. Youna. Well, it is just a question of mechanics, basically, be- 
cause if you are talking about processing under 10450 and under the 
security program, that information is noted on the card. If it is a 
Civil Service Commission rating action on suitability, why then we 
call it a flag and use a different colored card. 

Mr. Hocker. I see. 

Mr. Youne. We could use a different colored card for the other, 
so far as that goes. We would probably have to type them twice 
because the card is already in there. 

Mr. Hocker. All right, I see now that I used the wrong term when 
I said that. I shouldn't have used the word “flag” and maybe we 
can get at it this way. 

Have you any statistics comparable to these statistics that you just 
gave us on the 254 flags put in the last 60 days to indicate within the 
same period, or some other period, the number of cards in the security 
investigation index which contained a reference to some security 
charge against the individual in the index ? 

Mr. Youna. No. All we can give you with respect to the security 
program, of course, are the up-to-date figures on the terminations 
und resignations where there was derogatory information involved 
falling under the criteria of section 8 (a). We can’t tell you as to 
how many cards we have placed, or what we have written on them. 

For purposes of comparison here—I don’t want to get off the track, 
but it may be a little helpful—you see, you have as of the 30th of 
September, 3,685 people terminated because of security questions, and 
that is for the period running from May 1953 through September 30, 
1955. 

Now, at the same time, that 3,685 terminations because of security 
questions has to be related, or should be related, to your total termina- 
tions for that same period, and this represents about 9.1 percent of 
your other total terminations for causes of all kinds. 

Mr. Hocker. I wanted to ask you about that phrase “because of 
security questions” as to what is included in that, but first I wanted 
to see if I could find out, not how many were terminated because of 
security questions, but how many were given a pennant, if I may use 
that term, instead of a flag, in the security investigations index, be- 
cause of security questions. 

Mr. Youne. Well, we have no way of refining it, I think, down to 
the point you would like to have it. Certainly, the people who were 


terminated because of security questions would have some kind of 
notation on their card. 
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Mr. Hocker. All right, how about the people who were cleared as 
a result of a security determination, is there a notation with respect 
to the fact of charge and clearance made on the security investiga- 
tions index card bearing his name ¢ 

Mr. Youna. Well, we will have a report from the agency hiring the 
man as to whether or not they have hired him after they have made 
their appraisal and evaluation, which is the equivalent of a clearance 
as far as he is concerned. 

Mr. Hocker. No; that isn’t what I meant. If I understand you 
correctly, if a man is terminated or after a charge is pending against 
him at the time he resigned, there is a notation made to that effect on 
the card bearing his name in the security index file; is that correct ? 

Mr. Younea. That’s right. 

Mr. Hocker. Let me ask you this. Is there an indication put on 
his card of the pendency of such charges before he leaves Federal 
employment? You don’t get any such information as to that from the 
agency ¢ 

Mr. Youne. No. That wouldn’t appear on his card if I understand 
your question correctly. 

Mr. Hocker. I think I understand now. 

Mr. Youne. Let us remember this is just a locator file, an index file. 
It is not a personnel file for an individual. 

Mr. Hocker. What is the name of the file that contains the 4,750,000 
cards? 

Mr. Youne. That is the central security index. 

Mr. Hocker. Central security index. Would there be any informa- 
tion in that file with respect to a charge, a security charge, brought 
against a person which had not resulted or which was not followed 
by his leaving employment in that agency ? 

Mr. Youna. You mean he is still on the payroll ? 

Mr. Hocker. Yes, still on the payroll. 

Mr. Youna. He is charged and he is still on the payroll. No; that 
wouldn’t show up on the card. He is still there. I mean the question 
hasn’t been resolved. 

If we went into that kind of action, why we would be changing the 

cards every 3 hours or something all day long. I am afraid we 
would be increasing instead of reduci ing Federal employment. 

Mr. Hocker. Let me turn from that to ask a little bit about the 
references to these indexes. If an agency needs, let us say, a stenog- 
rapher or a clerk, it applies to you, does it not, for eligible applic ants ? 

Mr. Youna. That’s correct, if it is within the civil-service system. 

Mr. Hocker. That’s right. Now you give the names, do you, of 
such applicants, the number of applicants as it might want to inter- 
view, to the agency ? 

Mr. Youne. We will certify the top three persons on the register 
for that particular job to the agency, which presumably picks one of 
the three subject to the provision of veterans’ preference and all the 
other things. 

Mr. Hocker. Now when you say top three, do you mean the oldest 
applications ? 

Mr. Youna. No; it would be with the highest ratings that are 
eligible. 
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Mr. Hocker. Does the notation of the sort that we have been talking 
about that I, for want of a better word, called a pennant, affect a man’s 
eligibility rating ? 

Mr. Youna. No; because, of course, no security determination would 
be made with respect to that individual until after he is invited to ac 
cept a job at an agency, because that is made in the agency and not by 
us. 

Mr. Hocker. Do you, as a matter of practice, then send the top three 
names up on such a request even though there may be a notation on the 
file of one of them that there is some unresolved security question with 
respect to him? 

Mr. YounG. No; that would be a question of our determining suit- 
ability again rather than security. If the job is in a sensitive area, if 
it Is a Sensitive job to which this stenographer is going, then the agency 
will determine the security question before the Civil Service Commis- 
sion will do anything. 

Mr. Hocker. Wait a minute; before they do anything? 

Mr. Youne. Well, we certify him but we are not checking him. The 
agency, if it goes to a sensitive job, then we will get a request from the 
agency for Miss Hoozie for a sec urity check. After we certify to the 
agency, they pick 1 of 3, and they say, “All right, Miss A here” or 
“Miss B is a little better,” or “Miss C; we would like to have you 
investigate.” Then we know which 1 of the 3 to investigate. 

Mr. Hocker. In other words, then, there is no mechanical procedure 
in your office with respect to determining the top three by which you 
determine whether or not there is any security information / 

Mr. Youne. Not when they are going toa sensitive job. In the case 
of a nonsensitive job we will after she enters on duty, because in that 
case the Civil Service Commission is responsible for determining the 
suitability of the individual, responsible for checking the suitability 
of the individual during the period of 18 months. 

Mr. Hocker. Let me understand this. 

Mr. Youne. This is a difficult area. 

Mr. Hocker. If it is a sensitive position, then you pay no attention 
to the notation on the security index. 

Mr. Young. If it is a sensitive position, the agency makes its deter- 
mination as to security first. 

Mr. Hocker. Let’s start a little further back. I am in an agency 
and I need an employee in a sensitive position. I ask you for ‘three 
applicants. Now where do you get those names from ? 

Mr. Younc. They come off the civil service eligibility list or off the 
register for that job. 

‘Mr. Hocker. Does the register for that job contain any reference to 
any previous charges / 

Mr. Youne. No; the register is just a list of individuals with their 

ratings. 

Mr. Hocker. With their ratings. And the rating is not determined, 
as I understand it, except on the basis of suitability and not on loyalty 
or security considerations; is that right? 

Mr. Youne. That’s right. 

Mr. Hocker. So that the three names would then go to the agency. 
He would pick one and say, “Give me a security check on Miss C,” 
and you would do that ? 

Mr. Youne. That’s correct. 
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Mr. Hocker. Now with respect to the nonsensitive position; what 
is the procedure / 

Mr. Younc6. Well, it works about the same way. You will ask the 

Civil Service Commission for a certificate of three people which we 
will send over, you will pick Miss C, you will put her on the payroll at 
work, and then during the next 18 months the Civil Service Commis 
sion will make an investigation and a determination as to the suit 
ability during that period. And if Miss C is found unsuitable, then 
we will direct you to remove her from the payroll. 

Of course, in any case a check is made anyway with respect to her. 

Mr. Hocker. You will forgive me, Mr. Young, this is a complicated 
and a somewhat new field to me, and I am a little slow catching on. 

Mr. Young. I agree it is a very complicated field, and despite my 
better efforts certainly over the last 2 years and a half, it still seems 
to get terribly confused in the public mind. 

Mr. Hocker. Can I pursue this individual in the nonsensitive posi- 
tion who is now immediately put on probationary status on the pay- 
roll in advance of a security determination? Is that what happens! 
And during the first 18 months is that it, that length of period is the 
probationary employment ? 

Mr. Younc. During that period the Civil Service Commission can, 
on the basis of unsuitability, direct the removal of that employee. | 
shouldn't call him an employee because we regard him still as an 
applicant, because his suitability determination is really regarded 
as part of the examining process. 

Mr. Hocker. Now, under that suitability determination during the 
first 18 months the applicant is not entitled to a hearing as he is after 
he becomes a permanent employee; is he ¢ 

Mr. Younc. No; on probationary employees, and I will ask my 
General Counsel, Mr. Meloy if he will check me on this, with respect 
to probationary employees there is no regular provision for a hearing 
in that kind of a situation. 

Mr. Metoy. I would like to straighten out one thing. A proba- 
tionary period is a period of 12 months in which the agency may 
satisfy itself that the employee can carry out his duties, and that is 
a device where the agency head may remove without a hearing. 

The 18 months’ period i is a conditional appointment, the condition 
running only to the Commission for the purpose of determining suit- 
ability ‘within the 18 months. Now, those two must be kept in mind. 
The probationar, y period is a device for the agency. The conditional 
appointment of 18 months is a device for the Commission in which 
to determine suitability. 

Mr. Hocker. Is suitability determined under the standards of the 
Civil Service Act? 

Mr. Younc. That’s correct. 

Mr. Hocker. We sometimes refer to'section 8 (a) (i) of Executive 
Order 10450 as involving suitability findings, but we don’t use it 
in that sense here; is that correct ? 

Mr. Young. That’s correct. Those are suitability factors which 
are taken into account in a secur ity determination in relationship to 
a specific job. The Commission is talking about general suitability 
for overall Federal employment. 

Mr. Hocker. Now one thing more while we are on this subject, and 
then I want to move on to another one. 








796 SECURITY AND CONSTITUTIONAL RIGHTS 


You gave me the figure of 3,685 persons terminated because of se- 
curity questions. Do you include in that figure persons who have left 
Federal employment for one reason or another while there were 
charges still pending. but unresolved ? 

Mr. Youne. Those are people actually fired, 3,685. It does not 
include resignations or reduction in force or retirement or deaths. 
Those are people who are fired because of security reasons. 

Mr. Hocker. And are these persons, the 3,685—Does that include 
persons as to whom there has been a finding under Executive Order 
10450 that his resignation would not be clearly consistent with the 
national security ¢ 

Mr. Youne. No. 

Mr. Hocker. What other persons are there? 

Mr. Young. I would say the bulk of your 3,685 were fired under 
civil-service procedures and not under the procedure of Executive 
Order 10450. 

Mr. Hocker. What are the security questions that arise under the 
civil-service procedure ? 

Mr. Youne. The security questions arise under Executive Order 
10450. I think before we get into this confusing area here, the se- 
curity determination is made by the head of the agency under the 
criteria set up in section 8 (a) of 10450. The method by which the 
pt rson is removed from the payroll and his services terminated could 
be done in any one of several ways, but that has no bearing on the se- 
curity determination itself. 

Mr. Hocker. How do you determine then where the discharge 
arises through a Civil Service Commission procedure that he was 
terminated because of security questions ? 

Mr. Youn. By civil-service procedure I mean he was terminated 
under some civil-service authority or legal authority other than Execu- 
tive Order 10450. He was fired under the provisions of the Lloyd- 
LaFollette Act or under the Veterans’ Preference Act or he may have 
been fired under provisions of the Foreign Service Act, he may have 
been fired under a special firing authority given to a particular agency. 

Mr. Hocker. How do you determine in those cases that it was a 
discharge because of a security question ? 

Mr. Youne. Because it is so reported to the Civil Service Commis- 
sion on Standard Form 77. 

Mr. Hocker. Does this figure 3,685 include the total of all of those 
cases reported under form 77 ? 

Mr. Youne. That is the total terminations as reported to the Com- 
mission for the period May 28, 1953, through September 30, 1955. 
The balancing figure on resignations is 5,920. 

' Mr. Hocker. What does the item 8, “Miscellaneous Separations,” 
refer to? 

Mr. Youna. That is everything that is not included up above. I 
mean that would include the retirements, reductions in force, trans- 
fers. 

Mr. Hocker. But those figures are excluded from the 3,685 figure? 

Mr. Youne. The 3,685 —_— actual firings. 


mers Hocker. They are the total of what lines here, can I ask you 
that ? 


(The form referred to is as follows :) 
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STANDARD FORM 77 DEPARTMENT OF AGENCY CODE (For CSC Use) 
OCTOBER 1954 
U S& CIVIL SERVICE COMMISSION 
CHAPTER RIF P.M. 


QUARTERLY REPORT OF AGENCY ACTIONS 
UNDER EXECUTIVE ORDER 10450 cunreny vance Gums | cove (Por CSC Uae) 


(See Instructions on Reverse) 
eeediaatianteesieiameneiiiee apenas 
SEC. 4 AND ALL OTHER CASES (c) 
PART A—EMPLOYEE CASES | see incases | _ Md OTR ( 
| (2) SENSITIVE | NONSENSI TIVE 


1. Total Cases for Determination 


(a) On kand from last report 
(b) Received since last report 


2. Favorable Determinations 
- 4 
3. Suspensions During Reporting Period 
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4. Suspensions on Which Final Decision Has Not Been 

Made 

a 


5. (a) Restoration after suspension (without hearing) 


(b) Restoration after suspension (after hearing) 


6. Removals as Result of Security Determinations: RAEASASVSALBZASSS282 


a 


(a) Under Executive Order 10450 





(1) After hearing 
(2) Without hearing 


(b) Under Civil Service Commission procedures 


7. Resignations Before Determination Was Completed: 


(a) After charges were preferred, or after being advised 
that charges were to be preferred 


(b) Other 


8. Miscellaneous Separations 





9. Cases Pending Determination 


The number of persons reemployed in accordance with Section 7 of the Order after having been removed 

as a result of a security determination | 
mation tier a SS 

PART C.—TYPES OF INFORMATION INVOLVED IN REMOVALS AND RESIGNATIONS | B@EMOVALS RESIGNATIONS 


nnennetnterteteatate intent + 


For acts, activities, behavior, or associations falling within any one or more of the categories 
set forth in Section 8 (a) (2) through (8) of the Order 


Information on sex perversion 


Information of a criminal nature 


Other types of information described under Section 8 (a) (1) of the Order 


CERTIFICATION 
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I Certiry that this report is true and accurate to the best of my knowledge and belief 
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Submit the quarterly report on agency actions under Executive 
Order 10450 to the Civil Service Commission, attention Security 
Appraisal Office, on the 15th day of: 

January for quarter October 1 through December 31 
April for quarter January 1 through March 3) 
July for quarter April 1 through June 30 
October for quarter July 1 through September 30 

The report is to be submitted by each agency in the Executive 
Branch and by any other agencies which, by special agreement, 
are participating in the security program prescribed by Executive 
Order 10450, as amended. 


A summary report shall be submitted to cover the entire de- 
partment or agency. Reports from subsidiary units within a 
department or agency should be consolidated prior to submission 
to the Commission. 


Corrections to prior reports may be effected by making appro 
priate adjustments—increases or decreases—in the figures being 
included in the current report. Whenever such adjustments are 
made, the columns or items being adjusted should be starred, 
and the adjustments should be explained, either in a footnote or 
in an accompanying letter. 


PART A.—Emp.over Casts 


Part A of the report covers all cases of persons who are on the 
rolls of the agency when the investigation report is received for 
security determination even though the investigation was initi- 
ated before appointment. It also includes employees proposed 
for reassignment from a nonsensitive job to a sensitive job. It 
does not include the cases of appoihtees when the National 
Agency Check and Inquiry conducted by the Civil Service Com- 
mission is entirely clear and consequently no report (other than 
the applications being returned) is forwarded for security deter- 
mination. 


(a) Total—This is the sum of columns b and c. 

(6) Section 4 and section 11 cases ere the cases of persons now 
on the agency’s rolls who were the subject of a full field investi- 
ation under Executive Order 9835. Report in this column the 
cases of persons whose files must be reviewed under section 4 and 


the cases of persons whose cases were remanded to the agency 
under section 11. 


(c) Column c includes all other cases of employees including 
new appointees on whom National Agency Checks and Written 
Inquiries or a full field investigation is required by Executive 
Order 10450, or by specific legislation. Include National Agency 
Checks and advance copies of arrest records only when the final 
determination is based on these checks. It also includes cases of 
employees on whom a new security determination must be 
made because of a complaint or supplemental information being 
received. 


Item 1.—Total cases for determination—Record here in col- 
umns (a), (b), and (c) the sums of lines a and b. 

(a) On hand from last report. Record on this line the data 
reported on line 9 of the preceding report. 


(b) Received since last report. Record on this Ife under 
column (b) or (c) as appropriate, all cases received for determina- 
tion during the reporting period. Cases originating under sec- 
tion 5 of Executive Order 10450 will be recorded under column 
(c). The total column (c) cases received for determination wil! 
be the number of such cases on which reports (including National 
Agency Check and Inquiry Reports) are received in any part 
of the reporting agency, including the reporting agency's own 
investigative branch, if any; plus the section 5 cases. 

The settion 4 and 11 cases will include all persons on the rolls 
who have been the subject of a full field investigation under 
Executive Order 9835 (or other loyalty or security programs) 
whose cases required review under Executive Order 10450. This 
figure normally will not be increased over the total who were on 
the rolls on May 27, 1953. Cases of persons who have been the 
subject of such investigations who have transferred or had a 
break in service since May 27, 1953, are not to be recorded as 
section 4 or 11 cases. These cases should be recorded as new re- 
ceipts under column (c) on line 1 b. 


Item 2.—Report here all favorable determinations, except 
restorations after suspension which are reported on item 5. 
Report here also any cases in which the only action taken was a 
disciplinary action such as a warning or reprimand etc. or any 
cases when the only action was a reassignment. 


for the last year or more. 


INSTRUCTIONS 







Mr. Youne. I don’t know what you have got. 
Mr. Hocker. I have form 77 here. 

Mr. Youne. It would be 6 (a) and (b). I think it would be helpful 
to you, Mr. Hocker, if we gave you a copy of this latest table. 
is the September 30 figures that show terminations and resignations 
and the usual four-way breakdown that we have been making public 


(The table referred to is as follows:) 
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Item 3.—Report here the total number of suspensions effected 
for security reasons under Public Law 733 and Executive Order 
10450, during the reporting period. 


Item 4.—Report here the number of persons under suspen 
sion, for security reasons, as of the reporting date. 


Item 5.—-Report here the number of restorations after sus 
pension, broken to show those cases in which a hearing was held 
and the cases in which no hearing was held. 


Item 6.—Report here all removals effected because of a deter 
mination that retention in employment was found not to be 
clearly consistent with the interests of the national security 
Removals because of derogatory information of the type listed 
in section 8 (a) (2) through (8) of Executive Order 10450 shai! 
be considered as security removals regardless of the relation of 
the position to the national security. Whether removals effected 
because of derogatory information of the type listed in section 
8 (a) (1) of Executive Order 10450 should be so considered wil! 
depend on the reiation of the position to the national security 
Report under a(1) removals under Executive Order 10450 in 
which a hearing was held, and under a(2) such removals ii 
which no hearing was held. Removals effected under regular 
civil-service procedures shall be reported under b and should 
be included only when the removal is a direct result of an adverse 
security determination. Do not report removals directed by the 
Civil Service Commission or removals effected solely because the 
individual was not « suitable employee. 


Item 7.—Report under a all resignations which occurred 
before a security determination was made in which a letter of 
charges had been preferred or in which the person was advised 
that a letter of charges was to be preferred. Report under b 
all other resignations which occurred before a security determina- 
tion was made. 


Item 8.—Report here all cases recorded on line 1 of the pre- 
ceding report which have been closed but which have not been 
recorded on tine 2, 5, 6, or 7. This information is required by 
the Commission in order to complete the recording of the disposi- 
tion of all cases received for adjudication. 


Item 9.—Report here all cases on which a final decision has 
not yet been made. 


In balancing this part, it should be remembered that the cases 
shown in item 4 (suspensions) will also be included in the cases 
shown in item 9 (cases pending). Item 9 should be the cases re- 
maining after deducting items 2, 5, 6, 7, and 8 from item !. 


PART B.—RE&EMPLOYMENT 


This part covers determinations made under section 7 of 
Executive Order 10450 on applications for reinstatement, reem- 
ployment or restoration of persons who have been previously 
terminated by any agency for security or loyalty reasons. Re- 
port bn the number of persons reemployed after such deter 
mination. 


PART C.—Types oF INFORMATION IN Cases OF REMOVALS AND 
RESIGNATIONS 


This part covers the kinds of information contained in the case 
files of persons who were removed (item 6 of part A) or who re 
signed prior to completion of the security determination (item 7 
of part A). The breakdown for persons who were included in 
items 6a and 6b should be shown in the column headed ‘'Re- 
movals.” The breakdown for persons who were included in 
item 7a should be shown in the column headed “Resignations.” 
The totals in either column may exceed the total included in the 
pertinent item of part A, since a given file may contain informa 
tion relating to two or more of the categories. 


item 1.—Report here the number of persons whose files con- 
tained information of acts, activities, behavior, or associations 
falling within any one or more of the categories set forth in para- 
graphs (2) to (8), inclusive, of section 8 (a) of Executive Order 
10450, as amended by Executive Order 10491. 

Item 2.—Report here the number of persons whose files con- 
tained information of sex perversion. 


Item 3.—Report here the number of persons whose files con- 
tained information of conviction of felonies or misdemeanors 
Item 4.—Report here the number of persons whose files con 


tained any other type or types of information described in section 
8 (a) of Executive Order 10450. 
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UNITED STATES CIVIL SERVICE COMMISSION 
Washington, D. C. 


FirrH CONSOLIDATED REPORT ON AGENCY OPERATIONS UNDER THE FEDERAL EMPLOYEE 
SECURITY PROGRAM 


(This report covers the entire period from the effective date of Executive Order 
No, 10450, May 28, 1953, through September 30, 1955.) 

It has been deemed not in the public interest to release statistics for the 
Central Intelligence Agency and figures pertaining to that Agency are not in 

luded in this report. 

Definitions of numbered categories 1 through 6 appearing on attached tables: 

1. Number of employees terminated because of security questions falling within 
the purview of section 8 (a) of Executive Order 10450. 

2. Number of employees who resigned before determination was completed in 
cases Where the file was known to contain unfavorable information under section 
S (a) of Executive Order 10450. 

3. Number whose files contained information indicating, in varying degrees, 
subversive activities, subversive associations, or membership in subversive 
organizations. 

4. Number whose files contained information indicating sex perversion. 

5. Number whose files contained information indicating conviction of felonies 
or misdemeanors. 

6. Number whose files contained any other type or types of information falling 
within the purview of section 8 (a) of Executive Order 10450, as amended. 

Notre.—The total of the figures in columns 38, 4, 5, and 6, is higher than the total 
of columns 1 and 2 because an employee might have in his file information falling 
under more than one category. 


Consolidated report by Agency of Terminations and Resignations under E.recu- 
tive Order No. 10450 with 4-way breakdown for periods May 28, 1953, through 
Sept. 30, 1955 


Termi- Resig- Num- 7 
nation | 2@0DS) Nuom- | Num ber Num- 
for in- with ber ber of fel- ber 
forma- |S®CUrity| under | of sex | onies of all 
Departments and agencies tion infor- | § (a) perver- and | others 
under mation 2 tos sions misde- under 
8 (a under mean- 8 (a) 
S (a) ors 
1) 2) (3 (4) (5 (6) 
Avriculture ! 106 119 39 11 59 175 
\ir Force 439 383- 318 32 131 471 
American Battle Monuments Commission 0 0 0 0 0 0 
Army 457 778 428 219 211 531 
Atomie Energy Commission 2 4 1 2 0 5 
Board of Governors, Federal Reserve System 0 3 0 2 0 1 
Kureau of the Budget __- 0 1 l 0 0 0 
Canal Zone Government 4 2 2 0 1 4 
Civil Aeronautics Board_. 0 0 0 0 0 0 
Civil Service Commission 2 20 43 9 14 1 39 
Commerce _. Pe 87 72 16 25 76 oS 
Commission on Organization of the Executive Branch 
of Government 0 2 l ] 0 0 
Council of Economic Advisers ; ; 0 0 0 0 0 0 
Defense Transport Administration : 0 0 0 0 0 0 
Export-Import Bank Sty, £ 0 1 0 0 0 1 
Farm Credit Administration = ‘ 0 0 0 0 0 0 
Federal Civil Defense Administration ! 7 14 2 4 0 19 
Federal Coal Mine Safety Board of Review _------- 0 0 6 0 0 0 
Federal Communications Commission -_------- 2 0 1 l 0 1 
Federal Deposit Insurance Corporation Jase 0 1 0 0 l 
Federal Home Loan Bank Board.-_.............-.---- 0 0 0 0: 0 0 
Federal Mediation and Conciliation Service ; 0 W 4 1 1 : 
Federal Power Commission._--_-_-- 0 1 1 0 0 1 
Federal Trade Commission. __-.- a , 0 2 1 0 0 2 
Foreign Claims Settlement Commission of the United 
Res SR RE i i x Wwe 0 0 0 0 0 0 
Foreign Operations Administration_. ecoeinnaracs 188 32 20 20 4 190 
‘reneral Accounting Office !_. __....__-- s 9 y 3 2 3 13 
General Services Administration. -__- able igi 7 174 92 26 y 104 127 
Government Printing office. _- Seas a 58 19 15 3 38 23 


See footnotes at end of table. 
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Consolidated report by Agency of Terminations and Resignations under Evecu- 
tive Order No. 10450 with 4-way breakdown for periods May 28, 1953, through 
Sept. 30, 1955—C ontinned 


Resig- Num- | 

ber Num 
of fel- ber 
onies of all 


Termi- 
natio 
for i with 
forma- |Security 

Departments and agencies tion | infor- 8 (a) | perver- and others 
under | ation! 6168 | ‘sions misde- | under 
8 (s under | “"* : “ | mean- | 8 (a 
8 (a) > 
8 (a) | ors 


ations . J 
nastons |! Num-'| Nut- 


ber ber 
under of sex 


(1) 


Health, Education, and Welfare 

Housing and Home Finance Agency -- 

Federal Housing Administration 

Public Housing Administration 

Indian Claims Commission 

Interior 

International Boundary and Water Commission 
International Cooperati ion Administration __- 
Interstate Commeree Commission 
Justice 

Labor 

Library of Congress ____- 
National Advisory Committee for Aeronautics ! 
National Capital Housing Authority ! 

National Capital Planning Co nmission- 
National Gallery of Art _- 

National Labor Relations Board _- 

National Mediation Board 

National Science Foundation_ _- 

National Security Council _- 

National Security Training Commission 
Navy! 

Office of Defense Mobilization 
Office of Secretary of Defense 
Post Office ___- 

Railroal Retirement Board 
Renegotiation Board ___- 
Rubber Producing Facilities Disposal Commission_ 
Securities and Exchange Commission. 

Selective Service Systen ! wale 

Small Business Ad-ninistration__- 

Smithsonian Institution _- 

State Department 

Subversive Activities Control Board 

Tariff Commission 

Tax Court of the United States 

Tennessee Valley Authority 

Treasury Department 

U.S. Information Agency 

Veterans’ Administration ! 

White House Office 


Total. be : 3, 685 5, 92 21 3, 071 5, 


1 Thes* figures correct errors in previous agency reports. 
2 Included in Housing and Home Finance Agency. 
3 Included i1 Selective Service System. 


NotTe.—It has not been dee:ned in the public interest to release statistics for the Central Intelligence: 
Agency, and figures pertaining to that agency are not included in this report. 


Mr. Youne. Again, may I emphasize that when we are talking 
about. terminations, the 3,685, that it is still under 10 percent of the 
total firings for cause during this same period. 

In fact, “T have brought aan a little chart which I hope might be 


helpful to the committee, which ‘T will also be glad to give you a copy of. 
We can give you some smaller samples of this, but it Shows what | 
mean. 
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(The chart referred to is as follows:) 


RESIGNATIONS AND TERMINATIONS OF 
FEDERAL EMPLOYEES 


MAY 28, 1953-SEPTEMBER 30,1955 


561, 479 40,575 
TOTAL RESIGNATIONS TOTAL TERMINATIONS (Discharges for Cause) 


$920 or 1.1% resigned before determination 3685 or 9.1% terminated because of 

in cases where the tile was known = Security questions falling within the 
to Conair untovorable information under purview of Sec. 8) of £.0. 10450 
Sec. 8 (4) Of £.0. /04 50. 


Mr. Youn6. You have on the right hand pie here, this brown slice 
represents the 3,685 or 9.1 percent of the terminations during this 
whole period because of security questions falling under section 8 (a) 
of Executive Order 10450. 

Of course the pie on the left-hand side is the resignations, the coun- 
terpart of it, shows just barely over 1 percent of all resignations during 
this period, only 1.1 percent were the cases where the files contained 
unfavorable or derogatory information under section 8 (a), but this 
sets it in the perspective in which it should be kept, meena the Fed- 
eral personnel business is a big business with your 2,300,000 people, 
and with that many persons being fired over, what is it, a 27-month 
period for cause, actual firings now, not retirements, deaths or any- 
thing of that sort, but actual firings for cause, | am really very proud 
I must say, to say that there are only 3 3,685 where there was any ques- 
tion of security involved. 

Mr. Hocker. Thank you. That is very helpful. 

Mr. Youne. We can give you some smaller reproductions of this. 

Mr. Hocker. Now that figure, the right-hand pie, that right-hand 
slice of pie includes 6 (a) as weil as 6 (b) under your form 77, 
doesn’t it ¢ 

Mr. Youne. That is 6 (a) and (b), that’s correct. 

Mr. Hocker. Do I understand that under 6 (a) are listed discharges 
by the heads of departments under the authority of Executive Order 
10450, is that right / 

Mr. Younce. Under 6 (a), that is correct. 

Mr. Hocker. What is it that is included under 6 (b)? That is 
what I am not clear about. 

Mr. Younea. 6 (b) are dischar ges which ‘ie made under sone other 
legal authority than the 10450 procedure, but where the head of the 
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agency has made a security determination that the man should not be 
on the Federal payroll. Can we put it this way: That the method of 
separation has had very little bearing on the determination of a se 
curity judgment ? 

Mr. Hocker. You mean in cases under 6 (b) there are other reasons 
for discharging the employee as well as the security criteria under 
10450? 

Mr. Youna. Yes, there would be other reasons than the straight 
out-and-out security question involved. 

Mr. Hocker. Then in the cases where the item is entered under 6 
(b), do I understand that the failure to meet the criteria under 
Executive Order 10450 was only one of the factors involved in th 
man’s discharge? 

Mr. Youne. Yes. Under 6 (b) if he was fired under the procedure: 
of the Lloyd-LaFollette Act or the Veterans Preference Act, it might 
include a whole variety of charges which you and I would characterize, 
I think, as suitability charges. 

Mr. Hocker. That’s right, so that the great bulk of these cases in- 
volved in the large slice of pie on the right, I think you used the word 
“oreat bulk,” were cases where there were other reasons for discharg- 
ing 2 man than security reasons, is that right? 

Mr. Young. They were both, let us say. 

Mr. Hocker. They were both ? 

Mr. Youne. Both reasons, but the other reasons were sufficient to 
fire him under a different procedure. The net objective was obtained 
of removing him from the payroll. 

Mr. Hocker. Then the great bulk of these cases involved cases of 
charges of security risk status which had not at the time of the firing 
been determined, is that right? 

Mr. Youne. That could very well be true. There would be se- 
curity questions involved as well as other questions. 

The head of the agency has the discretion to use whatever method 
of termination he desires, and if he fires him under the civil-service 
procedures, it will be based on, let us say, suitability factors rather 
than the security factors. 

Senator Hennrtnas. Now, then, Mr. Young, may I ask you as to 
that last category, when you say security is involved, have charges 
been filed ? 

Mr. Younc. Against a person where he is fired under civil service / 

Senator Hennrinos. In the case we were just talking about. You 
say when security is involved. Does that imply or suggest that a 
charge has been made relating to security ? 

Mr. Youne. No. There probably would not be in that kind of a 
case. 

Senator Hennrnes. I don’t understand what “security questions 
involved” means. That seems to me to be a rather general statement. 

Mr. Youne. Yes, I think it was, I would agree with you. It is the 
kind of a case—let’s take a hypothetical individual case—where you 
have, let’s say, both security questions concerning an individual 
as well as other questions. Perhaps he is inefficient, maybe a drunk 
or pervert or something else. 

Senator Henntnos. Inefficient and bad habits, and then let us say 
there is some flag raised on security. 

Mr. Youne. As well, yes. 
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Senator Hennrnos. Is that the situation you are outlining é 

Mr. Youne. He is the sort of a person who shouldn’t be working for 
the American people on the Federal payroll with all these questions 
against him. But at the same time he should not be terminated with- 
out adequate provision for him to state his side of the case and appeal 
and the rest of it. 

In the interest of moving expeditiously and from the agency 
head’s point of view of getting him off the payroll, of being unworthy 
of being a public servant, he 1 may elect to use the civil-service proce- 
dures and use suitability charges rather than security charges, be- 
cause it might take him anywhere from 1 to 6 months longer for 

im to perhaps prove a security charge case, so he fires him, let’s say, 

~~ r the provisions of the Veterans Preference Act. 

Mr. Hocker. But those cases I understand are included, those cases 
where he doesn’t determine the question of whether the man was a 
security risk but rather proceeds under the civil-service procedure, 
thev are included in the 3,685 statistics 

Mr. Youne. Oh, yes. The 3,685 oh ‘*h is given there and is listed 
there in your table represents cases where persons have been fired or 
taken off the Federal payroll because, in the opinion of the agency 
head, they did not measure up to the criteria contained in section 
8 (a). 

Mr. Hocker. All right, now, how many cases were there where there 
was no other basis for removal than security determinations and the 
criteria under Executive Order 10450? 

Mr. Youne. Wait a minute now, I am not sure that I got your 
question straight. 

Mr. Hocker. Well, if I understand now where we have come to, 
of the 3,685, some were straight-out security cases, while others were 
what you described a moment ago, and which are a mixture of secu- 
rity and suitability where the charge brought against him on the 
basis of the determination was on suitability rather than security 
grounds; is that right ? 

Mr. Youna. They all had serious questions of security involved. 

Mr. Hocker. Now what number, what percentage or what aggre- 
gate number of 3,685 involved cases where there were security c char ges 
alone, and what number or percentage involved cases where the man 
was discharged on suitability grounds where you say there was a 
serious question of security also? 

Senator Henninos. Now, just a minute, before you answer that 
question 

Mr. Young. That’s all right; I can't. 

Senator Hennunes. I would like to cl: irify in my mind what we 
mean. I understood you to say, Mr. Young, that in the category 
which you and I were discussing in our colloquy, certain persons were 
discharged for drunkenness and perversion rather than because there 
had been charges made of drunkenness and perversion and also secu- 
rity. I thought that the first two charges which we were discussing 
were also considered as relating to security. Am I mistaken in that? 

Mr. Youne. Well, again I am sorry I am not quite clear as to what 
you are driving at. 

Senator HennrnGs. I am very clear in my mind what I am driving 
at, but maybe I can’t explain it to you. I will do my best. 
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I understood you to say, sir, that in certain instances in the large 
category, the one you and I were just talking about, the 3,685—— 

Mr. Youne. Yes. 

Senator HennineGs. That there were some written charges that had 
been made relating to what I described as bad habits and which you 
have particularized I believe as relating to drunkenness and perver 
sion. 

Mr. Hocker. Suitability. 

Senator HENNnrnGs. Et cetera, suitability. Now then, you said—— 

Mr. Youne. Bad habits. 

Senator Hennrnes. I believe that you said too that in addition to 
those charges, there were charges relating to security, didn’t you, or 
did I misunderstand you ? 

Mr. Youne. No; I think you misunderstood me, Senator. IT didn’t 
say there were charges of security, but I said the agency certainly 
had recognized major questions of security or major elements of secu- 
rity in that man’s case. 

Senator Hennines. Oh, that there were no charges of security 
against the individual but the charges were laid as to his habits which, 
by their very nature, implied that he would or could be a security risk, 
is that what I am to understand you are saying, Mr. Young? 

Mr. Youn. He fired him on the basis of the ch: irges on his habits 

rather than on a charge of security, but there were : also serious elements 
of security in this case 

Senator Hennines. Because of those charges? That is what I am 
getting at. 

Mr. Youne. Because of those bad habits ? 

Senator Hennines. Yes. 

Mr. Youne. Might or might not be. 

Senator Hennines. Might or might not be? 

Mr. Youne. Might or might not be. It could very well be. But 
the security elements were suflic iently serious for the agency to report 
to us in these figures that they were cases where there were security 
questions involved as distinguished from the 90-percent terminations 
where there was no security investigation involved. 

Senator Hennrnos. I see what you mean. 

Mr. Hocker. Can you break down for us the figure given here, 
this 3,685, into the number of cases under 6 (a) and the number of 
cases under 6 (b) ? 

Mr. Youne. Well, I can break that down for you for a limited 
period only because our Standard Form 77 was revised in October 
1954, and prior to that time, we did not make that distinction in our 
reports, so that I can only give you the information as to the number 
of cases processed under 6 (a) and 6 (b) for the year’s period from 
October 1, 1954, through September 30, 1955. 

Mr. Hocker. All right, sir, please do. 

Mr. Youne. And there, if you will follow your form—Do you have 
a blank form there? You can jot these figures right in. Under 6 (a) 
vou have the period, under Executive Order 10450, this is removal 
under Executive Order 10450, after hearings there, 130. I am looking 
total column A now. There were 43 removals without a hearing, and 
of course it is up to the employee to ask for one if he wants one; and 
there were 531 removals under 6 (b) characterized here as under 
Civil Service Commission procedures. 
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Mr. Hocker. Do I understand then that three-fourths of the cases 
that are listed on that pie up there as being terminated because of 
security questions falling within the purview of section 8 (a) of 
Kxecutive Order 10450—that three-quarters of those cases were dis 
charged for reasons other than because of questions falling within 
the purview of Executive Order 10450? 

Mr. Youna. We have to be a little careful of our language in this 
area. I testified a minute ago that the great bulk of those, and this 
year’s period shows roughly three-quarters which you said, which is 

about right, and that is probably I think correct for the whole period. 

I think you could apply that proportion to the total. At least there 
isn’t anybody could disprove it as far as I know, and I think it would 
be reasonable. 

Now when you say they are fired for these reasons and not security, 
that is where I don’t quite agree with you, because the fact there were 
security questions and a security determination was made by the head 
of the agency, that that plus all the various other reasons composite 
with the reasons why he wanted to get him off the payroll. 

Mr. Hocker. At least so far as the determination was concerned 
and so far as the charges brought against him is concerned, in three- 
quarters of the case there was no security question raised in that way. 

Mr. Young. He wasn’t charged with a security charge, that’s right. 

Mr. Hocker. There was no determination that he was a security 
risk ¢ 

Mr. Young. A determination that he was a security risk? 

Mr. Hocker. Yes. 

Mr. Youna. Well, certainly the head of the agency came to a con- 
clusion—— 

Mr. Hocker. No, no; I am talking about the determination under 
the civil-service procedure. 

Mr. Younc. We made no determinations as to security risks. We 
have never called these figures security risks. 

Mr. Hocker. You have never called them sec urity-risk figures? 

Mr. Youne. No, sir; they are exactly what they say. They are 
people that are terminated because of security questions involved in 
their cases. 

Senator Hennines. How many of those people have had hearings, 
Mr. Young? 

Mr. Youne. Well, of course I gave the figure a moment ago, those 
who were proc essed in this last year only, processed under 10450, 
130 out of 173 had hearings. The people who are processed under 
civil service of course had all their civil service rights of appeal, and 
the people who were processed under other authorities had whatever 
appeals went with the particular statutory authority, underlying 
determination authority. As to how many of those appealed and ‘how 
far they appealed, I just couldn’t tell you. 

Senator Hennines. You have no figures on that ? 

Mr. Youne. No. 

Senator Hennines. That is as to the 3,685 ? 

Mr. Youna. No, I couldn’t tell you how many appealed out of that 
total. We would have no way of knowing. 

Senator Hennineos. Thank you. 

Mr. Hocker. The reporting form says form 77 “Quarterly Report 
Of Agency Actions Under Executive Order 10450,” doesn’t it ? 
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Mr. Youne. Yes, I think it does. 

Mr. Hocker. That is the caption / 

Mr. Younc. What are you reading from the instructions? 

Mr. Hocker. No, no, the form itself. 

Mr. Youne. On the top of it? 

Mr. Hocker. On the top of 77 in bold faced type it says, “Quarterly 
Report of the Agency Actions Under Executive Order 10450.” 
Right? 

Mr. Youne. That’s right . 

Mr. Hocker. Now three-quarters of the cases that are included in 
that slice of pie up there if I understand you now, Mr. Young, were 
not agency actions uuder Executive Order 10450 but were agency 
actions under Civil Service Commission procedures weren’t they 4 

Mr. Youne. No, I don’t agree on that at all, because 10450 involves 
more than just the firing procedure. It involves the making of a 
security determination and judging the fellow against the criteria. 

The firing business is merely the method of how do you get the 
man off the payroll after the agency head has reached the conclusion 
he shouldn’t be on it in the interests of the American people. 

Mr. Hocker. All right, now, what evidence is there or what record 
is there in the agency’s files to show that the agency head made the 
determination that the man was unsuitable—I don’t mean unsuitable, 
but was a security risk—under Executive Order 10450 in these three- 
quarters of the cases whicli fall under your category 6 (b) of this 
form ? 

Mr. Younc. There will be the regular investigative reports or 
memoranda, analyses by the department’s security officer or whoever 
may be 

Mr. Hocker. Anything else? 

Mr. Youne. I don’t know how much there is between agencies. 
They would have their copy of the form 77 which is certified by the 
agency. 

Mr. Hocker. That doesn’t quite answer my question. Form 77, or 
at least, as I understand my question, form 77 refers to agency actions 
under Executive Order 10450. 

Mr. Youne. That’s right. 

Mr. Hocker. Now, as I read Executive Order 10450, agency actions 
under Executive Order 10450 require the filing of charges, and a hear- 
ing if there is any procedure initiated under 10450, and finally notifi- 
cation to the employee of action to the department head under Execu- 
tive Order 10450, doesn’t it ? 

Mr. Youne. Well, this form is designed 

Mr. Hocker. Excuse me, Mr. Young. Did you understand my 
question ? 

Mr. Young. Yes. You said, you were outlining all the things that 
the Executive order requires. 

Mr. Hocker. That’s right. Now in these three-quarters of the 
cases, did those things occur ? 

Mr. Youne. Well, certainly in these cases they were not fired under 
the procedures of 10450, that’s correct. 

Mr. Hocker. That’s right, and the employee was neither charged 
with being a security risk nor was there any notification to the em- 
ployee that he had been discharged as a security risk, is that right? 





SECURITY AND CONSTITUTIONAL RIGHTS S07 


Mr. Younc. The department head has the election of determining 
‘he method of removal. 

Mr. Hocker. That doesn’t quite answer the question. I say, in the 
three-quarters of the cases, in the 531 cases that you told me about—— 

Mr. Youne. That is for this 1-year period. 

Mr. Hocker. For the 1-year period, the employee was not notified 
either that he is charged with being a security risk or that he had been 
discharged as a security risk, if 1 understand you correctly. Is that 
right? 

Mr. Youne. I think that’s correct. 

Mr. Hocker. Then how can you list them for statistical purposes 

agency actions under Executive Order 10450? 

"Me YouncG. Because the agency head came to a determination that 
there are serious questions of security involved in those cases, and 
that those individuals should not be on the Federal payroll. 

Mr. Hocker. How do you know that he reached that determination ? 

Mr. Youne. Because he reported it to us on a certified form from 
this Department. 

Mr. Hocker. And the certified form is the 6 (b): is that correct? 

Mr. Youne, It is signed, you will notice, at the bottom of the form 
certification by the official of the department. Itake their word for it. 

Mr. Hocker. I say the only basis for determination that he had 
reached the conclusion that the man was fired for security questions 
- because they are listed under.6 (b) of form 77? 

Mr. Young. That is what I am reporting here. 

Mr. Hocker. Now, if I understand correctly, in none of those cases 
was any of the action required to effect a dismissal under Exec utive 
Order 10450 actually taken; is that right / 

Mr. Youne. No; the agency head has the option of using whatever 
removal procedure he wanted to. 

Mr. Hocker. Will you read the question, Mr. Reporter ? 

(Reporter read the question.) 

Mr. Youne. Well, the action was taken with respect to the head of 
the department under 10450 coming to the conclusion that the man did 
not. measure up to the criteria in section 8 (a). That is the action 
which was taken under 10450, and that is the purpose of the order, not 
to fire people, but to arrive at a security determination. 

Mr. Hocker. But I understood that they were discharged for suit- 
bility reasons, those three-quarters of the cases. 

Mr. YounG. Those were the charges on which their services were 
terminated. 

Mr. Hocker. [ see. 

Mr. Youne. That’s correct, but there are also involved in all of 
those cases serious questions of security, whereas in 90 percent of the 
cases there were no questions of security involved. 

Mr. Hocker. Where are the words “serious questions of security ;” 
where does that appear on form 77 ? 

Mr. Youne. Those were my words. 

Mr. Hocker. There is nothing in here that I find that says anything 
about a serious question of security; is there? 

Mr. Youna. Well, I was trying to characterize it for you so that we 
would get a better common understanding of it. The instruction for 
item 6 reads: 
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Report here all removals effected because of a determination that retention 
in employment was found not to be clearly consistent with the interests of 
the national security. Removal because of derogatory information of the type 
listed in section 8 (a) (2) through (8) of Executive Order 10450 shall be con- 
sidered as security removals regardless of the relation of the position to the 
national security. Whether removals effected because of derogatory information 
of the type listed in section 8 (a) (1) of Executive Order 10450 should be so 
considered will depend on the relation of the position to the national security. 
Report under (a) (1) removals under Executive Order 10450 in which a hearing 
was held and under (a) (2) such removals in which no hearing was held. 
Removuls effected under regular civil-service procedures shall be reported under 
(b) and should be included only when the removal is a direct result of an adverse 
security determination. Do not report removals directed by the Civil Service 
Commission or removals effected solely because the individual was not a suitable 
employee. 

The other 90 percent, of course, is what includes those, so we tried 
to spell it out as clearly as we could, Mr. Hocker, and the agency or the 
department reporting to the Commission over its certification on this 
form, of course, had to make the determination as to which of these 
eases involved security determinations and which did not, regardless 
of the method of actually determining— 

Senator Hennings. Now whose determination, Mr. Young, is it, 
when it is concluded that a serious question of security is involved ? 

Mr. Youne. It is the agency head's responsibility, the responsibility 
of the agency head. 

Senator Henntnas. So he is the gentleman who determines whether 
there is a serious question of security involved ? 

Mr. YounG. You mean for purposes of making this distinction 
here. 

Senator Hennines. Yes. 

Mr. Youna. I was thinking—-of course, the ultimate responsibility 
of any person on security is that of the head of the agency. 

Now, in this instance, as to how these cases are sorted out for 
purposes of reporting on form 77 may be delegated and probably 
varies from agency to agency as to who is m: aking this determination. 

Senator Henntnes. In some instances the security officers make 
them themselves? In most instances? 

Mr. Youne. In some agencies. 

Senator Hennrnes. Have you ever had a security officer removed 
for security reasons in the last 2 years? 

Mr. Youne. I don’t recall any, not for security reasons. 

Senator Hennines. How about the Treasury, wasn’t Mr. Tor- 
moen’s predecessor? Don’t you know whether any have ever been 
removed since your tenure? How about the Small Business Com- 
mittee? It seems to me I remember somebody over there being 
removed for sec arty reasons. 

Mr. Youna. I don’t think he resigned for security reasons. He 
resigned, I think. It is so long since IT have looked at that case 1 
have forgotten, offhand. 

Senator Hennrnoas. Well, then, there have been no security officer: 
removed for security reasons, Mr. Young? 

Mr. Youne. I don’t recall any offhand. I would be glad to check 
and advise you Seti on that point. 

Senator Hennrnes. If you would check it. we would appreciate it, 
T think, for the record. 
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Mr. Younc. There have been changes in security officers, but prin 
cipally im the smaller agencies where you have got these mixed 
functions. 

Mr. Hocker. To come back to this question that IT was just asking 
you about, Mr. Young, does this mean that in three-quarters of the 
cases can we eXtrapolate this experience of last year into this big 
figure up on the wall ¢ 

Mr. Young. | think that’s fair. 

Mr. Hocker. Does this mean that in three-quarters of the cases the 
Government has discharged men as being security risks without 
affording them even the aeeneneneetaens the limited opportunities of 
defending themselves which are given by Executive Order 10450, by 
the device of charging them with unsuitability and proceeding against 
them under the cvil-service regulations ¢ 

Mr. Young. Well, 1 would say your basic statement was incorrect, 
Mr. Hocker. They have not been fired as security risks. 

Mr. Hocker. Then I guess I am hopelessly confused because I 
understood this 6 (b) under your instructions to require the inclusion, 
“where the removal is the direct result of an adverse security deter 
mination,” isn’t that what you read a moment ago / 

Mr. Youne. That is what I read, absolutely. I think we are 
getting 

Mr. Hocker. Isn't an adverse security determination a determina 
tion that a man isa security risk? Is that the definition of what we 
are talking about / 

Mr. Young. Frankly, Mr. Hocker, I don’t know what the definition 
of a security risk is and I have never used it, and I think the news- 
papers, many of the congressional committees and, shall we say, 
public speakers have used this term “sec vurity risk” in connection with 
a figures over the last 2 years, which is inaccurate from my point 
of view. 

Senator HenninGs. By that vou mean the so-called numbers game 
that we heard so much about for a while. 

Mr. Youne. I would say, Mr. Chairman, we have heard a great 
deal about it from ‘both parties. 

Senator Hennings. Well, I didn't ask you about both parties. 
asked you is that what you are talking about, Mr. Young. 

Mr. Youne. That is what I am talking about, Mr. Chairman. 

Senator Hennings. I quite agree with you. It has been somewhat 
confusing, hasn't it 4 

Mr. Young. Very confusing. 

Mr. Hocker. Mr. Chairman, I am not quite through with this one 
question. 

Senator Hennings. [am sorry to interrupt you, Mr. Hocker. 

Mr. Hocker. I didn’t mean that, but in view of the lateness of the 
hour, I thought maybe we could see if we could understand it. 

Mr. Youne. I will be glad to come back tomorrow. 

Mr. Hocker. Maybe we will ask you to do that, Mr. Young, but 
before we go, let me ask you this question. 

Without enter ing into the difference between a “security risk” and, 
to use your phraseology, which you said you prefer, “a person whose 
removal is a direct result of an adverse security determination,” | 
take it that in either event what we are talking about is a determina- 
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tion that a man’s further employment is not consistent with the in- 
terests of the national security, not clearly consistent with the interests 
of the national security; is that not what both of us are talking about 
by those phrases ? 

Mr. Younes. Certainly, the head of the agency came to that conelu- 
sion and felt he should not be on the payroll. 

Mr. Hocker. All right, now this big figure, 3,685, and the other 
figure that you gave me for the year, 704, I guess it was, for the 
year 

Mr. Youna. 704; that is what it adds up to. 

Mr. Hocker. You used the phraseology of being cases which are 
terminated because of security questions falling within the purview of 
section 8 (a) of Executive Order 10450; isn’t that right? 

Mr. Youna. That’s correct. 

Mr. Hocker. Now, do you mean in that statistic to include all of the 
cases which were determined to be clearly consistent with the interests 
of national security ? 

Mr. Youna. Cases where they are consistent with the interests of 
national security ? 

Mr. Hocker. Not clearly consistent with the interests of national! 
security. 

Senator Hennrines. You dropped the “not,” Mr. Hocker. 

Mr. Hocker. All right; put it in for me, please. 

Mr. Youne. You had me baffled for a minute. 

Mr. Hocker. What I am trying to get at, is there any magic in these 

various expressions, the one that you ‘have up there on your chart, the 
one that appears in Executive Order 10450, the phrase, “security risk” 
that you backed away from when I used it, and the phrase that you 
use in your instruction, “when the removal is a direct result of an 
adverse security determination,” in all four phraseologies we are 
talking about the same thing; aren’t we? 

Mr. Youne. I think you and I are, but I would hope that our words 
wouldn’t be misinterpreted by other people, because I think you and I 
understand each other completely on it. 

Mr. Hocker. Then you and I can agree that what I call a security 
risk and what you call an adverse security determination is really 
what is meant and described in Executive Order 10450 as not clearly 
consistent with the interests of the national security; are we agreed 
on that? 

Mr. Youna. That’s correct. Those are individuals who did not 
measure up to the criteria in section 8 (a). 

Mr. Hocker. Now, the question I asked you a while ago I ean ask, 
now that we have defined our terms, perhaps a little more clearly. 

Do those statistics mean that three-quarters of the cases reported 
by the Civil Service Commission were cases in which a man was de- 
termined to be such a person that his employment is not consistent with 
the interests of national security, without his being given the oppor- 
tunity to receive under Executive Order 10450 charges based upon 
Executive Order 10450 and a hearing before a hearing board and a 
review called for by Executive Order 10450? 

Mr. Youne. That is certainly correct, that he was not charged with 
the security questions and the agency head elected a different method 
of terminating his services. 
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Mr. Hocker. And those people are included in your statistics as 
being 

Mr. Youne. Having security questions concerning them. 

Mr. Hocker. No; more than that. Not just as having a security 
question, but as being removed as a direct result of an adverse securit Vv 
determination ; is that right ¢ 

Mr. Youne. Yes; that is right. That is the language on form 77, 
I believe; isn’t it? That's correct, they had all of their rights of ap- 
peal under the other procedures. 

Mr. Hocker. They had all of their rights of ee except on the 
charge for which they were really being fired, if I understand your 
interpretation. 

Mr. Youne. No; I am afraid you are overlooking the difficulty of 
dealing with the civil-service procedures, because you have got to have 
a very “good solid, sound, and specific set of charges to fire people in 
accordance with the civil-service regulations. 

Mr. Hocker. But your statistic says he was fired because of security 
questions. Now, was he fired because of security questions, or was he 
fired because of suitability questions ? 

Mr. Youna. He was fired because of security questions, exactly 
what I said, but as to how he was fired, the method of firing, does not 
determine whether he is a security risk, using your language. 

Mr. Hocker. All right, maybe we have chewed this—— 

Mr. Youne. I mean the point is, if the question of security is in 
there, get him off the payroll and the sooner the better, but safeguard- 
ing his rights under one procedure or another as he goes, which is what 
happens here. 

Mr. Hocker. This means that a man who is charged as a security 
risk never gets a chance, if he falls in this three-quarters of this sta- 
tistical foundation, never gets a chance to be charged or tried. 

Mr. Youne. If he is fired, under the Veterans Preference Act he has 
many more appeals in most instances than he has under the procedures 
of 10450. 

Mr. Hocker. Yes; but not upon the real ground on which his dis- 
missal is sought, that is, the security eround. 

Mr. Youne. He couldn’t be fired under the civil-service procedure 
if those weren’t real grounds, and just as real or more real than the 
security grounds. 

Mr. Hocker. I think we have made that fairly clear. 

Mr. Youne. It is a question of degree and emphasis where we are, 
I think, quibbling somewhat over the method used, but if those civil- 
service charges don’t stand up, you can't fire him under the civil-service 
procedures. 

Mr. Hocker. And the thing he is charged with and the determina- 
tion on which he is let out is suitability and not secur ity in those three- 
quarters of the cases? 

Mr. Younc. He is fired because he did not measure up to the criteria 
in Executive Order 10450. 

Mr. Hocker. No, sir. 

Mr. Youne. Absolutely. 

Mr. Hocker. But the termination was—what you are really saying 
is that the Civil Service Commission procedure was instituted be- 
cause the head of the department, according to you, reached the con- 
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clusion that he should have otherwise been charged under 10450, but 
the charge that was brought against him and the determination that 
was made was as to his suitability and not as to the security question : 
isn’t that so? 

Mr. Youne. That’s right. The head of the department elected to 
use one procedure over another. Maybe he used the Foreign Service 
Act. 

Mr. Hocker. It wasn’t a question of procedure, it was a question of 
substance; wasn’t it ¢ 

Mr. Youne. No, sir. 

Mr. Hocker. It was the nature of the charge brought against him 
and not the procedure followed ¢ 

Mr. Youne. The objective was to get him off the payroll. That 
was the important thing. 

Mr. Hocker. And the objective here is to get a large statistic. 

Mr. Youne. I resent that, I am sorry. I think that was uncalled 
for. 

Mr. Hocker. I apologize. You are correct, and | am very sorry, 
Mr. Young. 

Mr. Youne. Because we have done as honest a job as we can, Mr. 
Hocker, to refleet on the basis of the certified reports of the agencies, 
and we have always tried to state as clearly as we can ex: ret y what 
these figures mean. 

There has been a great misinterpretation of language and terms 
and definitions, public ly and privately, which I ab hor, and I am sure 
that you do. 

Mr. Hocker. All right. [ am sorry I made that remark, Mr. 
Young, and I eat my words with gladness. 

Now, may I turn to one other question? Maybe we can finish up 
today, and save you coming back. This relates to the Civil Service 
Handbook, and it isa footnote to, what is it, section VIII (b) (3) ? 

Mr. Youne. What page are you talking about ? 

Mr. Hocker. All I have is a copy of the hearings—— 

Mr. Youne. Would you like a cepy of the handbook? TI have got 
one right here for you. I thought you might like to have it. 

Mr. Hocker. Thank you. The section that this appears in, accord 
ing to this copy, is section VII, subsection B. 

Mr. Youn. I had one right here, but it seems to have disappeared. 
Oh, it isin here. Here it is. 

Mr. Hocker. It is on page 12. 

Mr. Youna. Page 12, right. 

Mr. Hocker. Now, this became relevant in # case we were hearing 
the other day, and I take it that it is also involved in the Burrell case, 
which was recently decided by the court of appeals, I guess it was. 
This footnote says, clause 3: 

Under the standards of Executive Order 10450, any deliberate misrepresenta- 
tions, falsifications, or omissions of material facts in themselves depending upon 
the relation of the Government employment to the national security, may pre- 


clude a finding that retention in employment is purely consistent with the inter- 
ests of national security. 


The footnote says: 
It is assumed that the letter of charges will have contained a statement advis- 


ing the individual that deliberate misrepresentations, falsifications, or omissions 
of material facts Inmay not constitute sufficient basis for removal. 
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Mr. Youne. Excuse me, “may constitute.” You said. "may not.” 
Mr. Hocker. All right, thank you. 
if it has not been so worded and adverse action is not warranted on other 

vrounds, the Board will refer the matter to the personnel security officer fo 

amendment of the charges. 

Now, have you considered in your department and have you con 
sulted with the General Counsel with respect to the question of 
whether this type of amendment of the charges or this type of warn 
ing, let us say, conforms to the due-process-of-law requirements of 
the Constitution? You said you weren't a lawyer, and maybe I can 
make that a little clearer, if you please. 

Mr. Young. I would appreciate it. 

Mr. Hocker. All right, this permits a determination that a man Is 
unsuitable because of some omission of material fact or falsification 
of a material fact when he has never had a hearing on that question, 
does it not ? 

Mr. YounG. Tam still not sure whether I understand the question. 
Perhaps it should be addressed to Mr. Meloy as the General Counsel 
for the Commission. 

Mr. Hocker. I will be glad to talk to Mr. Meloy about it. Have 
you followed what I am referring to here, Mr. Meloy ¢ 

Mr. Mrevoy. I think I do, Mr. Hocker. 1 think it would be prefer 
able, if there is false statement, misrepresentation made at the hear 
ing, 1f you a start over. I think perhaps that would be the best. 

Tlowever, I do think it would be due process if in the letter of noti 
fication to the individual you forewarned him that his truth to the 
replies to the questions at the hearing would be taken into considera 
tion at the time of the hearing, and if the record showed that there 
was doubt in the minds of the adjudicators at the time of the hearing as 
to whether or not the individual was testifying truthfully, | think per 
haps that record would stand up in court under the present day inter 
pretations of due process in this type of administrative hearing. 

Mr. Hocker. Let’s pass the narrow question of whether it would 
stand up in court and talk about fundamental justice, according to the 
standards which have traditionally been employed in considering the 
due process clause of the fifth amendment. 

Now you said you thought that perhaps it would be preferable, 
the man were accused of havi ing told a falsehood or of having ides it 
musrepresentation, for the hearing officer to start over again and make 
a charge to that effect and give him an opportunity to be heard on that 
subect, didn’t you ¢ 

Mr. Menoy. Yes; I think it could be one of two ways. You could 
either start over, or you could continue the hearing for, say, 10 days, 
and say, “Now, we do have the question of your veracity 1 aised before 
us in the light of your answers”; extend the hearing for perhaps 10 
days ora reasonable lei igth of time, and take up that “subjec t. 

Mr. Hocker. Now, in the light of the responsibility of the Civil 
Service Commission to look out for tendencies in the programs to 
deny to individual employees impartial and equitable treatment, not 
to say rights under the Constitution and laws of the United States, or 
of this order, can we expect that the Civil Service Commission will re 
view again this panne of the handbook and recommend instead that 

70836—56—— 


i 
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new charges be brought against the person where a question of veracity 
or lack of veracity is to be considered as a basis of his discharge unde: 
Executive Order 10450? 

Mr. Mevoy. Would you also go for this proposition: That you could 
extend the hearing by continuance for a reasonable length of time to 
_ up such a matter that appeared in the original hear ing ? 

I said that for this reason, sometimes it is quite difficult to get your 
hearing underway, time, distance, and if you could continue “it for a 
short period of time, taking up the question of veracity that appeared 
at the first hearing, I think it would be of benefit to the individual and 
to the Government because, within a reasonable length of time then, 
you could try out that particular question, where if you had to start 
all over again, the man is off the payroll, and it may take a longer 
time to do i it, to his detriment. 

Mr. Hocker. Well, I am not attempting to suggest 

Mr. Metoy. No. 

Mr. Hocker. And Iam sure the subcommittee doesn’t feel competent 
to suggest—certainly the staff doesn’t—as to the nature of the pro- 
cedures that would be adopted. 

I am only asking whether it would not be regarded by the Civil 
Service Commission as desirable to recommend ‘to the departments, 
as you have made other recommendations in the Civil Service Hand- 
book, not only that he be warned that if he lies it may be determined 
against him, but that he be given a notice of some sort and some sort 
of opportunity to defend against a charge that he lied ? 

Mr. Metoy. I think it would be well worth while to consider that 
question ; yes, sir. 

Mr. Hocker. Do you understand the question now, Mr. Young / 

Mr. Youna. Yes: I do, Mr. Hocker. Of course, I might point out 
that we understand this handbook is a guide, and the Commission 
has no mandatory authority to make the agencies follow its pro- 
visions. 

Mr. Hocker. Of course, that is true, but at least in one case we found 
an instance where the Department in question relied very heavily 
upon that footnote as the basis of its action. Actually, they didn’t 
even give the man the benefit of the procedure provided in the foot- 
note. 

But we don’t think the procedure in the footnote conforms with 
elemental principles of fair play that a fellow be notified in advance 
of what the charge against him may be. I guess I speak for the sub- 
committee when I make that statement. 

Senator Henntnes. Yes; I am sure you do, Mr. Hocker. 

Mr. Hocxer. One other subject matter, Mr. Y oung, and I will try 
to treat it as briefly as possible. Under Public Law 733, it seems to be 
clearly contemplated that a man in a nonsensitive position who is 
determined by one department to be a security risk and is terminated— 
the law apparently, clearly contemplates that the man shall have the 
right to get a job in some other department of the Government, to 
seek or accept employment in any other department or agency of ‘the 
Government—that that appointment can only be made after con- 
sultation with the Civil Service Commission. 

Now, since the Executive Order 10450 includes all of the depart- 
ments of the Government as subject to the provisions of Public Law 
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733, what has the Civil Service Commission done to implement the 
apparent policy of that statute to see to it that a man may seek em 
ployment in some other agency ‘ sist 

Mr. Younc. The Civil Service Commission has what we call a 
clearance process which such a person can go through. : 

He appeals to the Civil Service Commission for a clearance of his 
record. Let’s say he has been fired for all the reasons we have been 
talking about, and wants to reapply for another Government job in 
another agency, and of course you need some kind of clearance pro- 
cedure basically due to the fact that perhaps his security termination 
was due to the particular relationship to his job. 

Therefore, he ought to have a chance, and a fair chance, of getting 
another job where that would not be the case in another department. 
Of course, the Civil Service Commission does not enter into the pro 
cedure if the head of his own agency wants to reemploy him, let’s say, 
in a nonsensitive position, doing something else. 

But where he does go to another agency, he comes to the Commission 
und he goes through a clearance process. Now I can tell you how 
many of those cases we have had, if that would be of interest to you. 

Mr. Hocker. I wish you would. How many cases have there been, 
und how many have resulted in clearance in connection with the sec- 
ond employment. 

Mr. Youna. For the period from May 27, 1953, through November 
19, 1955, which is the latest information I could get, we have com 
pleted 74 such appeals. 

Out of those 74 cases, 15 were given a favorable decision, and 39 
an unfavorable decision. We closed 20 without action, in other words, 
the appeal was withdrawn or perhaps the man decided to retire on 
his pension, or perhaps he died. 

And, at that date, November 19, 1955, we had 8 cases pending in 
this clearance process, so that actually we haven’t had very many 
such appeals. To my mind there has been amazingly few out of the 
total, 

Mr. Hocker. That would seem to indicate that if a man has been 
turned down—I used the word “security risk” once, I am seared of 
it—as a man whose employment is not purely consistent with national 
security, he doesn’t again apply for employment with some other 
agency. 

Mr. Youne. Well, again of course if we follow our line of reason 
earlier with the bulk of them being processed under civil-service pro- 
cedure, this figure up here, which I am also scared to mention at this 
point, why there wasn’t any question of his not reapplying because 
of being tagged, as you would say, for security reasons. 

But we also have a procedure which has been going on for years, 
which is traditional in the Civil Service Commission, for a clearance 
of a record of persons who are not in the security pool, persons who 
were fired and where they come back for a clearance of their records 
so that they can reapply for Government employment. 

The comparable figure on that for the same period, May 2 


7, 1953, 
to November 19, 1953, we had 145 cases completed of which we gave 
37 a favorable decision and 79 an unfavorable decision, 29 were closed 
without action and we have 22 pending. 

Now in this connection one has to remember in order to keep this 
complicated picture straight, and it is complicated, that when they 
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come for a clearance of record to the Civil Service Commission, we 
are examining them for the basis of suitability. We are not making 
a new security determination, because we cannot relate the man to 
a job because he doesn’t have one. 

So we are clearing him on suitability, and saying, “Well yes, you 
were fired over there for security questions, but if you want to get 
another Government job or can find one somewhere and the agency 
will appoint vou, which is thei responsibility and not ours, as far 
as we are concerned your record is clear on suitability and you are 
eligible.” 

Mr. Hocker. Now in the case of the three-quarters of the gross 
figure up here with regard to which I, in excessive zeal, used the 
wrong phraseology, those people don’t even know, I suppose to this 
day, that the ‘v were regarded as security risks. 

Mr. Youna. I don’t know. 

Mr. Hocker. At least insofar as the records show. 

Mr. Youne. The record would not show such a notation. 

Mr. Hocker. And neither would your records show that they had 
been treated as security risks. 

Mr. Youne. It would not show up on the personnel action. Ques- 
tions of security might be noted in the central security index. 

Mr. Hocker: Yes, but you would never know whether that had 
been the basis of action. 

Mr. Youne. It would not enter into the man’s personnel record. 
Therefore he is not tagged. 

Mr. Hocker. That’s right. He is not tagged, you say ? 

Mr. Youn6. That is what I said. 

Mr. Hocker. The tagging we hadn't got into, had we? We talked 
about flags and pennants but not tags. 

Mr. Younc. Perhaps I antic ipated » vou. 

Mr. Hocker. At least in three-quarters of those cases then, when 
he comes up for employment in another agency, the only question 
for review would be the question of whether he was suitable, is that 
right ? 

Mr. Youne. In either case that would be true. 

Mr. Hocker. What's that ¢ 

Mr. Youna. In either case that would be true. 

Mr. Hocker. In either case that would be true? That the file 
would only show, perhaps and perhaps not, that some question of 
security was raised in these three-quarters of the cases in which civil- 
service procedures were followed ¢ 

Mr. YounG. His personnel record wouldn’t show any question of 
security problem. 

Senator Hennes. Is that all, Mr. Hocker? 

Mr. Young, we thank you and the gentlemen who have come with 
you for coming here this afternoon to give us the benefit of your 
testimony. 

Mr. Youne. I hope I have been able to clarify it. 

Mr. HENNINGS, We appreciate very much your presence. 

Mr. Hocker. Thank you very much, Mr. Young. 

Senator Henntnes. The committee will be in recess until 10 o'clock 
tomorrow. 

(Whereupon, at 5:20 p. m., the subcommittee took a recess until 
10 a. m., of the following day, Tuesday, November 29, 1955 
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(Subsequently the following letters were received from Mr. Young, 
for insertion in the record :) 
NOVEMBER 30, 1952 
Hon. PHItip YOUNG, 
Chairman, Civil Service Commission, 
Washington, D.C 

DEAR Mr. YouNG: The Subcommittee on Constitutional Rights in pursuance 
of its mandate from the Senate has been inquiring for the past several months 
into the statutory authority for the operation of the various governmental se 
curity programs, such as the civilian employees security program, the military 
personnel program and the industrial security program It has sought to find 
out whether the procedures followed in these programs were in all respects in 
vccord with the laws and the Constitution of the United States, including the 
creat charter of liberties which is the Bill of Rights 

Accordingly I have studied with particular attention your testimony of last 
Monday with regard to the procedures that the Civil Service Commission——the 
agency that supervises the civilian employee program set up by President Eisen 
hower’s Executive Order 10450—claims are authorized by the Presidential orde 
On page 1659 of the record occurs the following colloguy between the committee's 
chief hearings counsel, Lon Hocker, and yourself : 

“Mr. Hocker. Now three-quarters of the cases that are included in that slice 
of pie up there, if I understand you now, Mr. Young, were not agency actions 
under Executive Order 10450 but were agency actions under Civil Service Com 
mission procedures, weren't they? 

“Mr. Youna. No, I don’t agree on that at all because 10450 involves more than 
just the firing procedure. It involves the making of a security determination 
and judging the fellow against the criteria.” 

This colloquy indicates that you believe that a security determination—and 
the context indicates an adverse security determination—can be made in ae 
cordance with the Presidential order without going through the firing procedures 
provided by that order. The same thought is repeated on page 1062 of the record, 
where you say: 

“Well, the action was taken with respect to the head of the department under 
10450 coming to the conclusion that the man did not measure up to the criteria 
(of the Presidential order). That is the action which was taken under 10450, 
and that is the purpose of the order, not to fire people, but to arrive at a security 
determination.” 

Under Mr. Hocker’s questioning you indicated that this kind of security de 
termination is made without the individual concerned being given a letter of 
charges or an opportunity for a hearing—in fact without the individual know 
ing anything about it at all, or having the security determination noted in his 
personnel record. From what your testimony indicates I gather that this kind 
of security determination—which you say is the purpose of the Presidential 
order—is a purely mental operation by the head of a department or agency 
which never gets written down but which according to the instructions on your 
Statistical form directly brings about a person’s removal under ordinary civil- 
service procedures. 

I have read and reread President Eisenhower’s Executive Order 10450 on the 
security program, and nowhere do I find any authority for making this kind of 
mental security determination—the security determination which takes place 
without charges and without a hearing and without dismissal in accordance 
With the terms of the order, but which instead relies on outside civil-service pro- 
cedures to bring about dismissal. 

The language of the order seems to me to go directly counter to your notion of 
i purely mental security determination. Thus section 6 reads: 

“Should there develop at any stage of investigation information indicating that 
the employment of any officer or employee of the Government may not be clearly 
consistent with the interests of the national security, the head of the depart- 
ment or agency concerned or his representative shall immediately suspend the 
employment of the person involved if he deems such suspension necessary in the 
best interests of national security and, following such investigation and review 
2s he deems necessary, the head of the department or agency concerned shall 
terminate the employment of such suspended officer or employee whenever he 
shall determine such termination necessary or advisable in the interests of na 
tional security, in accordance with the said act of August 26, 1950.” 

The committee would like you to supply the legal opinion (whether that of Com- 
inission counsel or of outside authority) upon which you rely to support your 
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testimony that the Executive order authorizes a purely mental security de 
termination without use of the charges, suspension, hearing, and dismissal pro 
cedures of the order. The committee would also like you to supply the legal 
opinion which authorized you to communicate this notion of a security de 
termination to the various departments and agencies under your jurisdiction 
Finally, the committee would like to be informed whether these legal opinions 
received the approval of the Attorney General of the United States. 
Sincerely, 
TnomMas C. HENNINGS, Jr., 
Chairman, Subcommitee on Constitutional Rights. 


UNITED STATES CIVIT. SERVICE COMMISSION, 
Washington 25, D. C., December 28, 1955. 
Hon. THOMAS C,. HENNINGS, Jr.. 
Chairman, Subcommittee on Constitutional Rights, 
United States Senate. 

Dear Senator HENNINGS: This is in reply to your request of November 30) 
for the legal authority in support of my testimony before the Subcommittee on 
Constitutional Rights on November 28. You have particular reference to the 
statistics on the number of removals as a result of security determinations 
(item No. 6, Quarterly Report of Ageney Actions Under Executive Order 10450, 
Standard Form 77). 

The Commission collects statistical information by way of this quarterly report 
as a means to the effective carrying out of its responsibilities under section 14 
of Executive Order 10450 as amended. This section reads as follows: 

“Sec. 14. (a) The Civil Service Commission, with the continuing advice and 
collaboration of representatives of such departments and agencies as the Na- 
tional Security Council may designate, shall make a continuing study of the 
manner in which this order is being implemented by the departments and 
agencies of the Government for the purpose of determining: 

(1) Deficiencies in the department and agency security programs established 
under this order which are inconsistent with the interests of, or directly or 
indirectly weaken, the national security. 

“(2) Tendencies in such programs to deny to individual employees fair, im- 
partial, and equitable treatment at the hands of the Gevernment, or rights under 
the Constitution and laws of the United States or this order. 

“Information affecting any department or agency developed or received dur- 
ing the course of such continuing study shall be furnished immediately to the 
head of the department or agency concerned, The Civil Service Commission 
shall report to the National Security Council, at least semiannually, on the 
results of such study, shall recommend means to correct any such deficiencies 
or tendencies, and shall inform the National Security Council immediately of 
any deficiency which is deemed to be of major importance. 

“(b) All departments and agencies of the Government are directed to co- 
operate with the Civil Service Commission to facilitate the accomplishment of 
the responsibilities assigned to it by subsection (a) of this section. 

“(e) To assist the Civil Service Commission in discharging its responsibilities 
under this order, the head of each department and agency skall, as soon as pos- 
sible and in no event later than ninety days after receipt of the final investigative 
report on a civilian officer or employee subject to a full field investigation under 
the provisions of this order, advise the Commission as to the action taken with 
respect to such officer or employee. The information furnished by the heads 
of departments and agencies pursuant to this section shall be included in the 
reports which the Civil Service Commission is required to submit to the National 
Security Council in accordance with subsection (a) of this section. Such reports 
shall set forth any deficiencies on the part of the heads of departments and ugen- 
cies in taking timely action under this order, and shall mention specifically any 
instances of noncompliance with this subsection.” 

We have had no oceasion to obtain a formal legal opinion as to the legality 
of the collection of this statistical data. We believe it to be legally defensible 
as a reasonable means to the effective carrying out of the duty imposed upon the 
Commission by section 14 of Executive Order 10450 as amended. 

With respect to your question as to security determinations, the instructions 
for filling out item 6 of the quarterly report (standard form 77) read as follows: 
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“Item 6.—Report here all removals effected because of a determination that 

retention in employment was found not to be clearly consistent with the interests 
f the national security. Removals because of derogatory information of the 
type listed in section 8 (a) (2) through (8) of Executive Order 10450 shall be 
onsidered as security removals regardless of the relation of the position to the 
ational security. Whether removals effected because of derogatory information 

of the type listed in section 8 (a) (1) of Executive Order 10450 should be s: 
considered will depend on the relation of the position to the national security 
Report under (a) (1) removals under Executive Order 10450 in which a hearing 
was held, and under (a) (2) such removals in which no hearing was held 
Removals effected under regular civil-service procedures shall be reported unde 

b) and should be included only when the removal is a direct result of an adverse 
security determination. Do not report removals directed by the Civil Service 
Commission or removals effected solely because the individual was not a suitable 
employee.” 

The “adverse security determination” referred to in these instructions is in 
terpreted to mean that in a given case the responsible agency official has come 
to the determination that the report of investigation contains security questions 
which taken by themselves or in relationship to the particular position occupied 
by the employee or when coupled with other stitability factors require the termi- 
nation of the employee’s services. The agency then has the option of initiating 
removal procedures under Executive Order 10450 or other appropriate authority. 
Regardless of the removal procedures used in such a case the removal action is 
reported on standard form 77 as a termination. These statistics give a measure 
of the number of personnel actions taken during a given period in which security) 
questions have arisen. 

We have likewise had no occasion to ask for a formal legal opinion on this 
point. However, from the legal standpoint the significant factor is that heads 
of agencies do ‘not have to rely on Executive Order 10450 for authority to fire 
employees for security or other reasons. They had authority to fire security 
risks as unsuitable employees even before Executive Order 10450. The Executive 
order was designed to accomplish two main purposes; first to authorize agency 
heads to suspend summarily in the interests of national security before deciding 
whether or not removal was justified (an authority which only a few agency 
heads had at that time under the act of August 26, 1950), and second, to place 
in agency heads the responsibility for the establishment of an effective security 
program. 

It is to be noted that the Executive order did not revoke the existing authority 
of agency heads to fire employees under existing procedures. Section 6 of the 
order, which you quote in your letter, provides that when adverse security in- 
formation is developed the head of the department or agency concerned “shall 
immediately suspend the employment of the person involved if he deems such 
suspension necessary in the interests of the national security” [emphasis sup- 
plied]. The section goes on to provide for the termination of “the employment 
of such suspended officer or employee’ whenever, after further investigation, the 
head of the agency deems such action necessary. Nothing is said about the 
termination of the employee whose suspension is not deemed necessary in the 
interests of national security. As to this class of employees the head of the 
ageney, having made a determination that the adverse security information in 
the file requires that action be taken, has authority to effect removal either under 
regular procedures or under security procedures. 

We feel that, from the statistical standpoint, the number of removals under 
regular procedures should be taken into consideration in any evaluation of the 
effectiveness of the security program. The investigations which developed the 
information on which these removals were based were conducted as part of the 
security program. The determinations that there was sufficient adverse infor- 
mation to warrant a letter of charges were made on the basis of these investiga- 
tions. Our quarterly report was designed to collect as much information as we 
could about all phases of the operation of the security program. We feel that 
we would not have a complete statistical picture if we limited ourselves to the 
cases where the employee was first suspended and then removed on security 
grounds. 

The Commission did not “communicate this notion of a security determination” 
to departments and agencies. We were not authorized and do not presume to 
interpret the Executive order. However, in collecting statistics we felt that we 
should take cognizance of what we recognized to be an established fact, that 
agencies were reviewing reports of investigation made under the requirements 
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of Executive Order 10450, were arriving at determination that the employment 
of the individual concerned was not consistent with the interests of national! 
security, and were then proceeding to fire the employee under regular procedures, 
instead of suspending him summarily and then following through with the pro- 
cedures set forth in Executive Order 10450. 
Sincerely, 
Puitie Youne, Chairman. 


UNITED STATES CIVIL SERVICE COMMISSION, 
Washington 25, D. C., December 28, 1955, 
Hon. THOMAS C. HENNINGS, 
Chairman of Subcommittee on Constitutional Rights, 
United States Senate. 


DEAR SENATOR HENNINGS: During the testimony before your subcommittee on 
November 28 and in response to request of the subcommittee counsel, IT agreed 
to supply for the record additional information concerning the reference files 
maintained by the Civil Service Commission, 

As TI explained to the subcommittee, these are information files similar to 
those that must be maintained by any investigative agency in order to do an 
intelligent and economical job in the investigative field without incurring the 
tremendous expense involved in checking each investigated case against the 
hundreds of sources of pertinent information In some ways, the maintenance of 
such information files as a part of our investigative process is analogous to the 
maintaining of general information files by credit bureaus, newspapers, ete. 

These files originated in the early part of 1941. At that time, it appeared 
highly probable that this country would be involved in war and that every effort 
should be made to keep out of the Federal service individuals who were engaged 
in subversive activities. During the years prior to 1941, there had been con 
siderable information in the public press and in the records of congressional! 
investigative committees relative to persons allegedly affiliated with pro-Nazi, 
pro-Fascist and pro-Communist organizations. Prior to 1948, there had been no 
list of organizations cited by the Attorney General as a guide to investigators 
in this field. Prior to that time, investigators, on their own initiative, had 
assembled material from the public press and from individuals and organizations 
which had collected material both on individuals and organizations alleged to 
have been engaged in subversive activities. This information was transcribed on 
cards by the investigators after official working hours. In collecting the ma- 
terial, every effort was made to obtain it from sources which had not already 
furnished such information to other investigative agencies. Arrangements were 
made to exchange such information with other investigative services of the 
executive branch. 

As I advised the subcommittee, this file was centralized in our Washington 
offices in 1948 to facilitate operations under the Federal employees’ loyalty 
program and to insure proper treatment of this kind of information. Search of 
this file is a part of each national agency check required since that time. 

At the time of its centralization, the file was placed under the direction of a 
responsible official of more than 15 years of experience with the Commission 
and the Military Intelligence Service. 

The following standards were approved by the Commission for adding new 
material to the file and release of information from this file: 

1. No information will be added to the file until it has been determined 
after careful review by the Chief of the section or the Assistant Chief of the 
section that an actual question of loyalty is involved. 

2. No information will be added unless identity is reasonably well 
established. 

3. Only information will be added which can be corroborated from such 
sources as: 

(a) Reports of congressional committees. 

(b) Police and court records. 

(c) Reports and records of other governmental bodies, including Federal, 
State, county, and municipal. 

(d) Information published in newspapers and periodicals. 

4. Information will be released only to investigative agencies such as 
the FBI, Central Intelligence Agency, and the Military and Naval Intel- 
ligence Services. 

At the time the file was centralized in 1948, these standards were applied in the 
removal of obsolete material. 
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In response to specific requests, information furnished from the reference 
files consists of a citation as to the source of the information and the exnet 
statements of that source relative to the information, No opinion or character 
ization is supplied by the Civil Service Commission. The information is fur 
nished in writing under the following caption 

“The information on this form DI-84 and the attached form(s) DIE-35 is 
supplied solely as an aid in an inquiry or the conduct of an investigation, The 
information is not to be considered as having been positively identified by the 
Commission with either the person(s) er organization(s) named in the request 
for search since the identity of the person and the credibility of the information 
has not been established or verified. Further, the mention of an organization 
is not to be taken as a characterizetion by the Commission of either the nature or 
purpose of such organization.” 

There follows a statement of the sources of information relative to organiza 
tions and individuals now contained in the file: 

1. The Attorney General of the United States—citations of organizations within 
the purview of Executive Order 9835. 

2. The Attorney General of the United States —citations of organizations within 
the purview of Executive Order 10450. 

3. Guide to Subversive Organizations and Publications, prepared and released 
by the Committee on Un-American Activities, House of Representatives, May 14, 
1951. 

4. Hearings before the Subcommittee to Investigate the Administration of the 
Internal Security Act and Other Internal Security Laws of the Committee on the 
Judiciary, United States Senate. 

5. Hearings before the Permanent Subcommittee on Investigations of the 
Committee on Government Operations, United States Senate. 

6. Hearings before the Subeommittee on International Organizations and 
Movements of the Committee on Foreign Affairs, House of Representatives. 

7. Hearings before the Committee on Armed Services, United States Senate. 

8. Hearings before the Subcommittee on Foreign Relations, United States 
Senate. 

%. Hearings before the Committee on Un-American Activities, House of Rep 
resentatives. 

10. Hearings before a Subcommittee of the Committee on Labor and Publie 
Welfare. 

11. Hearings before the Committee on Interstate and Foreign Commerce, 
United States Senate. 

12. Hearings before a Subcommittee of the Committee on Military Affairs, 
United States Senate. 

13. Hearings before a Special Committee to Investigate Communist Activities 
in the United States (19380). 

14. Reports of the FBI, the Civil Service Commission, and various Intelligence 
Agencies. 

15. Canadian Commission report on atom spy ring, 1946. 

16. Australian Commission report on the Petroff espionage ring, 1955. 

17. The election petitions of the Communist Party and the list of names and 
addresses filed with appropriate State officials obtained by the Special Committee 
on Un-American Activities, 

18. Reports on subversive activities compiled by various State legislative, 
judicial, and other official bodies. 

19. Publications such as: the Daily Worker, Daily Peoples World, Political 
Affairs, Masses and Mainstream, and Soviet Russia Today (New World Review). 

20. Miscellaneous information from books, pamphlets, newspapers, magazines, 
and other publications and sources. 

As I testified to your subcommittee we, in the Civil Service Commission, have 
responsibility for conducting all national agency checks and inquiries and most of 
the full field investigations required of persons entering the Federal service. 
This responsibility is placed upon us by Public Law 298 and Executive Order 
10450. Public Law 298 provides that cases of questionable loyalty shall be 
referred by us to the Federal Bureau of Investigation for a full field investigation. 
Executive Order 10450 provides for referral*of cases to the Federal Bureau of 
Investigation based on information developed falling under the criteria of 
section 8 (a) (2) through (8). Eighteen percent of the cases that we refer to 
the Federal Bureau of Investigation under these authorities arise because of 
information developed from a search of the reference files. This percentage 
second only to the FBI’s own files as a major source of such information. 
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The validity of the Commission’s reference files is further attested by the fact 
that during each year since 1948, we have searched more than a quarter of a 
million names against these files in response to specific requests from the Federal 
Sureau of Investigation, the Central Intelligence Agency, the Counter-Intelli- 
gence Corps of the Department of the Army, the Office of Special Investigations 
of the Department of the Air Force, and the Office of Naval Intelligence. This 
volume is in addition to the searching that we do as a part of the investigations 
conducted under Executive Orders 9835 and 10450 and Public Law 298. Since 
1948, a National agency check has been a part of the minimum investigation 
required of all persons entering the Federal service. Under Executive Order 
9835, these minimum investigations were called record checks and inquiries. 
Under Executive Order 10450, they are called national agency check and inquiry 
eases. Check of the Commission’s Security Investigations index file and refer- 
ence files has been a part of the national agency check since 1948. During the 
ol years of operation under Executive Order 9835, an average of 439,401 record 
checks and inquiries were completed each year. During the 2 years of operation 
under Executive Order 10450, an average of 295,550 national agency check and 
inquiry cases and 21,821 full field investigations have been conducted by the 
Civil Service Commission of persons entering the Federal service. 
Sincerely, 


PHILIP YouNG, Chairman. 
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TUESDAY, NOVEMBER 29, 1955 


UNIrep STATES SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RiGuts 
OF THE CQMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:30 a. m., 
in room 301, Senate Office Building, Senator Thomas C. Hennings, 
Jr. (chairman of the subcommittee), presiding. 

Present: Senator Hennings. 

Also present: Lon Hocker, chief hearings counsel. 

Senator Hennines. The subcommittee will come to order, please. 
Your next witness, Mr. Hocker. 

Mr. Hocker. Mr. Fenton, will you please come forward ? 

Senator Hennines. Good morning, Mr. Fenton. You have been 
sworn. If you will be seated, we will proceed with your further 
testimony. 


FURTHER TESTIMONY OF JEROME D. FENTON 


Mr. Hocker. Good morning, Mr. Fenton. 

Last Wednesday, I guess it was, we talked a good deal about the 
industrial security program, and 1 wanted to talk a little bit about 
the military program and also the Defense Department’s own civilian 
employee program. 

Mr. Fenton. Yes, sir. 

Mr. Hocker. The first matters that I wanted to discuss with you 
are the criteria in the regulations of the Defense Department in 
these three areas. 

Now, under your civilian applicant and employee security program, 
under criteria which is section B, I guess it is VII B, one of the 
criteria is listed as 13. 

Mr. Fenton. Yes, sir; I have that. 

Mr. Hocker. All right. That one says, What are the criteria for 
<letermining a person’s—since yesterday we can’t use the word “secu- 
rity risk” any more 
the purpose of determining whether a person's retention in the employ of the 
Defense Department is or is not clearly consistent with the national security. 

This criterion is— 

Currently maintaining a close continuing association with a person who has 


engaged in activities or associations of the type referred to in subparagraphs 
1 through 10 above. 


$23 
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A quite similar criterion appears in the industrial security regula 
tions that we referred to the other day, and there it appears under 
section IIT, 13, 12 as— 

Currently maintaining a close continuing association with a person who has 
engaged in activities or associations of the type referred to in subparagraphs 
1 through 10 above. 

Do you see that one ¢ 

Mr. Fenron. Yes, sir. 

Mr. Hocker. And a similar one also appears in the third Defense 
Department program, that relating to military personnel under VII 
LC, 1k as follows: 

Currently maintaining a close continuing association with a person who 
has engaged in activities or associations of the type referred to in A through 
I above. 

Do you find that one ¢ 

Mr. Fenron. Yes, sir. 

Mr. Hocker. Now, those three criteria appear in the regulations 
respecting the three programs, do they not ? 

Mr. Fenton. That is correct. 

Mr. Hocker. And each of those criteria seem to indicate that one 
of the factors used in determining a person’s security status is an 
association, once removed, so to speak, with a subversive organiza- 
tion. Is that not right? 

Mr. Fenton. I think that is right, Mr. Hocker. 

Mr. Hocker. Now, is there anything that you find in the Executive 
Order 10450, or in the sample regulations prepared by the Attorney 
General for use by the various departments in operating under 10450, 
which authorizes using such a criterion in determining the security 
status of persons ? 

Mr. Fenton. Yes. 

Mr. Hocker. Could you point it out to me, please, sir? 

Mr. Fenron. I would be glad to. 

Let me say at the outset, Mr. Hocker, that the criteria in Executive 
Order 10450 have a great deal of background to them, in that they 
were contained largely and often in the precise language, in earlier 
criteria that antedated the Department of Defense—or antedated 
10450. Used, 1 say, in the Department of Defense for a number of 
vears antedating the advent of 10450. 

Mr. Hocker. Just at this time we are not so much interested in the 
history of the criteria, but in this somewhat narrower question of 
whether there is an analogous provision in either the Executive order 
or in the sample regulations of the Attorney General to the once re- 
moved criteria which appeared in the three regulations in the three 
areas that the Defense Department operates a security program. 

Mr. Fenron. | understand the question, sir, and I was simply point- 
ing out to you that the use of the criteria in the three directives that 
vou have named have history that antedated Executive Order 10450. 

Now, addressing ourselves to 10450, I would cite a number of things 
there for you. In the first place, section 8 (a) of Executive Order 
10450, preliminary to reciting the various criteria in 10450, has this 
very Important expression : 

“Such information shall relate, but shall not be limited to the fol- 
lowing’ —and then it cites the various things that are criteria. 
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Now. concretely to address myself to your question, I would invite 
your attention to section 8 (a) (1) of Executive Order 10450, which I 
will read the complete text of. And I quote: 
“Any —_ 
Mr. Hocxer. Excuse me, if you were going to read the complete 
text, would you like to read the pree eding portion of it, after 1? 
Mr. Fenron. Surely. 1 reads: 


Depending on the relation of the Government employment to the national 
security: 1: Any behavior activities or 


here is the key word— 


associations which tend to show that the individual is not reliable or trust 
worthy. 
That is the end of the quotation. 

Mr. Hocker. Before we pass on to the next one, can we stop at this 
one for the moment ¢ 

Mr. Fenron. Surely. 

Mr. Hocker. Now, that criterion you have just read appears in 
the Defense Department Regulations in so many words, does it not / 

Mr. Fenton. That is correct, sir. 

Mr. Hocker. So that if you--the question I am asking you is, 
there any analog, any similar provision, in 10450 or in the sample 
regulations, to the ones which I read from the Defense Department's 
Regulations? 

Now, the section that you quoted is another section which is re 
peated in so many words in the regulations of the Defense Depart 
ment, is it not? 

Mr. Fenron. The answer to your last question is “Yes. 

But it is well for us to keep in mind that the reference to the 
criteria that you spelled out as being contained in all three programs, 
namely, currently maintaining a close continuing association with an 
individual, and so forth, that is simply a spell-out, indeed a type of 
limitation, upon the criteria I have just quoted from Executive Order 
10450. 

Mr. Hocker. I wonder if that is true, Mr. Fenton. If we look 
again at the Defense Department Regulations, a portion that I read 
reads: 


is 


Currently maintaining a close continuing association with a person who has 
engaged in activities of the type referred to in paragraph subject 2 to 11 above 
The portion you read is not either in 2 through 11 but is under 

isn’t that true / 

And 1 refers to what is really suitability standards and relates 
only to sensitive positions. 

Mr. Fenron. I see your point there, Mr. Hocker. 

Then I would invite your attention next to the Executive order, 
section 8 (5), which I would like to quote: 

Any facts which furnish reason to believe that the individua] may be sub 
jected to coercion, influence, or pressure, which may cause him to act contrary 
to the hest interests of the national security. 

Mr. Hocker. Well, again with respect to that section, that is not 
included in criteria 2 through 11, which are incorporated, once re- 
moved, be your regulation, and again these are suitability standard 
which apply only to sensitive positions. Is that not so/ 
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The portion that we are concerned with is the incorporation by 
once removed reference to activities referred to in subparagraphs 2 
through 11. And you are reading from subparagraph 1, are you not / 
In both those cases. 

Mr. Frenron. I did read from subparagraph 1. 

Mr. Hocker. I am trying to find the authority for this once re- 
moved which appeared three times in your regulations. 

Mr. Fenton. I was suggesting at the very outset that I don’t think 
we have to look for precise authority in the Department of a” ‘fense 
programs to the exact language of Executive Order 10450. I don’t 
suggest that is true. 

I did start to point out that the criteria of association have long 
been used by the Defense Department in the period antedating Execu- 
tive Order 10450 and didn’t simply spring from 10450, a very 
important difference. 

Mr. Hocker. All right. That is an answer to my question, then, 
I take it that there is no such analog, but you consider that it is 
not necessary under the regulations and under the law because it has 
always been within your province to set up your own criteria, and 
because the 10450 says the ae ing among others may be considered. 

Mr. Fenton. Frankly, I don’t know the meaning of one of the 
words you used. Maybe I didn’t hear it right. 

Mr. Hocker. Which word? 

Mr. Fenton. Did you say analog? Iam sorry, I don’t understand 
that. 

Mr. Hocker. Well, all right. 

Do I understand, Mr. Fenton, the answer to the question that T put 
to you as to whether anything similar to the criteria, the 3 criteria 
from the 3 programs that I read you, appear in either 10450 or in 
the sample regulations is that it does not, but that it need not because 
of the traditional criteria employed by the Defense Department prior 
to 10450? 

Mr. Fenton. I don’t suggest that entirely. I suggest that the 
criteria currently used by “the Defense Department are in accord 
with Executive Order 10450. And do not enlarge upon it. Even 
if we can’t find in 10450 the exact verbiage that may be contained 
in a particular criteria in the Defense Department programs. 

Mr. Hocker. I haven’t asked for the exact verbiage, but I have 
asked for substantially equivalent verbiage in either 10450 or the 
sample regulations which are much the same or somewhat the same 
as aa which are in your three programs which we have just read. 

Mr. Fenron. Well, I can suggest to you, Mr. Hocker, that the cri- 
teria of an association with individuals are long standing, they ante- 
dated 10450, they are carried on after 10450, and they have been 
considered to be completely in harmony with 10450. Completely in 
harmony with them. 

Mr. Hocker. Who so considers it ? 

Mr. Fenton. The Department of Defense did, and the Attorney 
General did, sir. 

Mr. Hocker. All right. But I understand that we can’t point to 


a similar provision either under 10450 or under the Attorney Gen- 
eral’s sample. 
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Mr. Fenton. I don’t agree with that, sir, entirely. I find, for ex 
ample, in the Executive Order 10450, in section 8 (a) (3 

Establishing or continuing a similar sympathetic association with a saboteur, 
spy, traitor, seditionist, anarchist, or revolutionist, or with an espionage or 
other secret agent, or representative of a foreign nation whose interests may be 
inimical to the interests of tht United States, or with any person—any person 
who advocates the use of force or violence to overthrow the Government of the 
United States, or the alteration of the form of government of the United States 
by unconstitutional means. 

That is the end of the quotation. 

Mr. Hocker. You are reading now from subsection 3 of section $ 
(a) of the Executive Order 10450 2 

Mr. Fenton. That is where I am reading. 

Mr. Hocker. All right. You will find, I am sure, the precisely 
identical words in the parallel section of the Defense Department 
regulation. 

Mr. Fenton. That may well be. That is perfectly consistent. 

Mr. Hocker. Well, hold it for a second. B3 under the De fense 
Department regulations reads precisely the same, so that in adopting 
33 in Defense Department regulations, you have adopted the same 
words in the Executive order. 

My question is not that you find a person who establishes or con- 
tinues a sympathetic association to be a security risk, but that unde 
your criterion 13, you find a person who associates with such a per 
son, as a security risk. 

Mr. Fenton. That just doesn’t follow, Mr. Hocker. 

Mr. Hocker. Let’s see if it does. 

Mr. Fenton. It doesn’t follow because these criteria aren’t auto 
matically applied. We don’t find people a risk because of any one 
criteria. These criteria—and this is awfully important to have fully 
understood on any public record—these criteria are simply alert sig- 
nals, and I would invite your attention to the fact that the presence 
of these does not preclude a favorable finding, and that the ultimate 
judgment has to be an overall common sense one. We just don’t auto- 
matically 

Mr. Hocker. I think we are drifting away from the subject, Mr. 
Fenton. 

Mr. Fenton. I understand. I want to respond, because I don’t 
want the suggestion left, if you will, please, that we simply auto- 
matically apply the criteria you are talking about to declare a person 
a security risk. We just don’t do that. 

Mr. Hocxer. I am sure you do your best to do right by the people. 
as well as by the people of the U nited States, but that is apart from 
the question I am pursuing, which is that under your criterion No. 
13 

Senator Henninos. Just a minute, plegse. Are you engaged 
other matters, Mr. Fenton ? 

Mr. Fenton. No; Iam not. Thank you very much, Senator. 

Senator Henninos. I thought you were engaged in other matters 
and I want to make it possible | for you to hear the question. 

Mr. Hocker. The criterion which you read as justification of 
criterion 13 of Defense Department neice which is identical 
with regulations under internal security program and under the mili- 
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tary personnel program—lI have lost track of where my question 
started. Maybe I had better start again. 

The portion you read of Executive Order 10450 is incorporated 
bodily in all three of your regulations; is it not ? 

Mr. Fenton. That is correct. 

Mr. Hocker. I am not talking about that criterion. I am talking 
about your criterion 13, which makes it a basis for a security risk 
determination, a possible basis 

Mr. Fenton. A factor. 

Mr. Hocker. A factor—that a man associates with a person who is 
defined in this criterion which you have just read and which appears 
both in the 10450 and in Defense Department regulations, and the 
question that I asked you is, is there anything in 10450 or in the At- 
torney General’s sample regulations which is the same as the criterion 
which appears three times in the three Defense Department programs, 
and which permits a determination of security status upon an associa- 
tion with a person who falls within the definition of the clause which 
you have just read / 

Mr. Fenron, You will not find in the Executive order the exact 
language dealing with the association factor that you have just 
recited. 

Mr. Hocker. All right. 

Will you find in the Defense order, the Executive order, or in the 
Justice sample regulations, language which is the same in substance 
as your regulation 13 ¢ 

Mr. Fenvon. I have referred you to that, a few moments ago. In 
point of fact the criteria that you referred to was also contained in 
the Atomic Energy Commission criteria. So, it is rather a common 
usage, and we don't regard any one criteria as determinative. These 
are ‘helpful guides to the people who do the adjudicating effort and 
they are not in any way a mandatory thing; not at all. They are con- 
sidered as guides and— 

Mr. Hocker. Let’s see to what extent it may be mandatory. 

It is true, isn’t it, Mr. Fenton, that the Defense Department uses this 
criteria to issue charges against a person, let us say, in the Armed 
Forces, on the basis of an association with his wife, with his mother 
and father, and with his children. 

Mr. Fenron. I don’t subscribe to the idea that people are charged 
with living with their normal family unit. [think that ina particular 
situation the fact that close kin are, for example, Communists, may b 
a fact that is worth looking into from the viewpoint of determining 
whether a given individual ‘should be cleared for secur ity purposes. 

Now, believe me, we are most mindful that the family unit is th 
very linchpin of what our country means. We know that, and we ar 
not trying to disrupt that unit. But at the same time, as pruden 
people entrusted with the obligation to protect the information tha‘ 
belongs to all the people, we have to be sure, as best we can, of the 
trustworthiness of people of the opportunity for coercion, 

Now, it is fair to say that a person who 

Mr. Hocker. Excuse me, Mr. Fenton. I don’t think this is respon 
sive to the inquiry, Mr. Fenton. Iam sorry. 

Mr. Fenron. Well, sir, you and I may differ here and there, but |- 
and I do want to be cooperative—but I am trying to answer your ques 
tions as best I can. 
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Mr. Hocker. All right. 

Now, just before you testified last Wednesday, I gave you, did I 
not, photostatic copies of letters of—what shall I call them, derogatory 
information—you felt that I shouldn’t use the word “charges.” 

Mr. Fenton. It only makes a difference to me. It does to me, 

Mr. Hocker. What word should we use ‘ 

Mr. Fenron. You pick it. 

Mr. Hocker. Let’s use the word “charges” for better understanding 
of the qualifications you put on the word. 

I showed you a number of photostatic copies of letters of charges 
which were given to me with names and identifying dates and desig- 
nations of commands cut out so there would be no infraction of the 
security regulations. And you had an opportunity to look at them, 
didn’t you, Mr. Fenton ? 

Mr. Fenton. I had an opportunity for a few minutes, yes sir. 

Mr. Hocker. And I take it that those letters of charges are typical, 
are they, of the types of charges which the Army uses in determining 
whether a man should be eligible, or did use to determine whether a 
man should be eligible, for honorable discharge from the Armed 
Forces ? 

Mr. Fenton. I can’t generalize as to whether they are typical or 
not. I recall that you gave me a few letters to look at before I testi- 
fied last week, and I recall having looked at them for a few moments. 

Mr. Hocker. Well, this one, for example, contains only two such 
charges, one of them reads: 

Between November 1953 and February 1954 you participated in meetings and 
social activities of the Labor Youth League, an organization cited by the Attor- 
ney General of the United States as Communist or subversive. 

That charge would fall within not only the criteria of the Defense 
Department but also the criteria of Executive Order 10450. 

The second one says: 

You maintained a close continuing association with your wife, the former— 
blank—who in 1953 was a leader of the Seventh Assembly District Club of the 
Labor Youth League described above. 

Now, I wonder by what authority you raise against a man the 
question of whether he maintains a close continuing association with 
his wife, and whether the Army takes the position that a man should 
not maintain a close and continuing association with his wife if she 
is a member of the Labor Youth League. 

Mr. Fenton. Nobody maintains, Mr. Hocker, that a man should 
not associate with his wife. I think, however, it is proper, in a given 
case, when you are looking at the total behavior of an individual in 
terms of its security implications, to look at the whole picture, and if 
part of that picture is that a man’s wife, for example, is a Com- 
munist, it is perfectly in good order to inquire into that case. Per- 
fectly in good order. 

You have to look at each factor as part of a mosaic. 

Mr. Hocker. In this case, there were two factors raised, one, that 
the man participated in social activities of the Labor Youth League, 
and the other factor was that he maintained close continuing asso- 
ciation with his wife, who was a leader of the Youth League. That 
isn’t much of a mosaic, is it? There are two pieces to that cross-word 
puzzle, aren’t there? 

70836—56——53 
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Mr. Fenton. The part that you read has two pieces; yes sir. 
Mr. Hocker. You don’t have any doubt as to the authenticity of 
this? ’ 

Mr. Fenton. No, sir, I don’t question that. 

Senator Henninos. Are there any other charges, Mr. Hocker? 

Mr. Hocker. The letter is here; you can look at it. There are no 
other charges in the letter. 

Senator Henninos. Mr. Hocker said part of it. You might look at 
the letter and see if there are any other parts of it. 

Mr. Fenton. I will accept your statement, sir. I am sure Mr. 
Hocker read the whole letter. 

Senator Henninos. I am not sure you are implying there is any 
doubt. I don’t know if the inference was that Mr. Hocker didn’t 
have the whole case. 

Mr. Fenton. No, sir; I am most apologetic if that is the under- 
standing. 

Mr. Hocker. I might say in elucidation I don’t have the original 
of the letter; I have only the photostat and I want you to see that that 
is regular Army letterhead and form used. 

Mr. Fenton. I think it is regular Army letterhead; yes, sir. 

Mr. Hocker. I say those two are the only factors in that case, one, 
that he went to social activities of the Labor Youth League and, sec- 
ond, that he maintained a close and continuing association with his 
wife who was a Labor Youth leader. Isn’t that so? 

Mr. Fenton. That is all that is in that letter; yes, sir. 

Mr. Hocker. Well, as I say, that isn’t much of a mosaic, those 
two pieces. 

Mr. Fenton. I woulldn’t characterize that as a mosaic. I don’t 
know if this is one letter that is a part of a series of letters. I would 
hesitate to characterize the matter without knowing more facts of 
the case, naturally. 

Mr. Hocker. That letter of charges gives the soldier the alterna- 
tive, does it not, of submitting his resignation, or of having a hearing! 
It is on the second page. And isn’t he given, as in all cases, a form 
letter to sign saying, “I know that if I resign I may be given a dis- 
honorable discharge”—not a dishonorable, “an undesirable dis- 
charge” ? 

Mr. Fenton. Well, I don’t think that the terminal point is quite 
that abrupt, if you will. 

According to this letter, the person to whom it was addressed was 
given a number of choices. 

Senator Hennrinos. What are the choices, Mr. Fenton? 

Mr. Fenton. Well, one choice is to have a hearing if he so desires, 
at which time he can choose counsel or have it furnished. 

He can get assistance in getting witnesses if he needs them. 

Senator Hennrnes. Those are not choices, are they Mr. Fenton? 

Mr. Fenton. The hearing is definitely a choice. 

Senator Henninos. What are the choices? The suggested hearing 
is one. 

Mr. Fenton. The other choice is within 15 days to submit any sort 
of documents he cares to submit. That is a choice. 

Mr. Hocker. What is the third choice? 

Mr. Fenton. Request retirement, elect discharge—which I take it 


are largely—that last one is pro forma. That probably is in every 
letter, I would assume. 
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Mr. Hocker. Well, it affects his choice either to resign or accept 
his fate or to stand trial, so to speak. 

Mr. Fenton. No; maybe a simple affidavit from him can clear up 
the whole thing. It would surprise me if it weren’t cleared up on 
that basis. 

Mr. Hocker. I see. 

Well, to get back to the question I am pursuing here, in these two 
instances, in these two charges, I don’t suppose that the Army would 
put much stock in considering the whole mosaic of these two charges, 
of the charge that he attended social gatherings of the Labor Youth 
League, by itself, would they? You wouldn’t consider that a basis 
for giving a man less than an honorable discharge, would you? 

Mr. Fenton. Social gatherings? 

Mr. Hocker. Attending social gatherings. 

Mr. Fenton. No, sir; I personally wouldn't. 

Mr. Hocker. Then that leaves us with the question of whether he 
maintains a close continuing association with his wife. 

The question that occurs to the committee—— 

Mr. Fenton. My reading of the first item, and I think I read it 
correctly, is that the person involved was said to have participated in 
meetings as well as social activities, so I rather gather that the inquiry 
would be as to the extent and nature and type of participation, and 
not simply the periphery of the social activities. 

Mr. Hocker. It says social gatherings and meetings? 

Mr. Fenton. It says participated in meetings and social activities. 

Mr. Hocker. Then I misread it and you are correct. 

In any event, one thing the Army does inquire into is whether a 
man has a continuing and close association with his wife. 

Mr. Fenton. Under the circumstances, that is an area of interest. 

Mr. Hocker. And the same thing is true, is it not, of his association 
with his mother and father? 

Mr. Fen'ron. In the proper area; yes, sir. 

Senator HenNINGs. Just a minute, Mr. Hocker, if I may inquire 
into one thing. I have not seen that letter, Mr. Fenton. I wanted to 
ask one question. . 

I understand that the alternative is presented—they request retire- 
ment if eligible or elect discharge within 5 days from receipt of this 
letter. Should you elect discharge, the attached letter should be 
signed in the presence of the Judge Advocate General Corps, whose 
name and address will be furnished by the chief of your military 
district upon request. 

Now, under the circumstances you have suggested that you thought 
the whole matter might be cleared up by a man furnishing an 
affidavit. 

Mr. Fenton. That might happen; yes, sir. 

Senator Henninos. Now, with that in mind, do you believe an alter- 
native as abrupt and as harsh as that should be submitted to a man 
if you believe his submission of an affidavit could clear the whole 
matter up ? 

Mr. Fenton. I would believe the portion of the letter dealing with 
the resignation alternative is probably put in every letter to let the 
person know that he has that alternative. It is an alternative. 

Senator Hennines. Thank you. 
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Mr. Hocker. Among the other copies of much letters, just for the 
purpose of illustrating the type of charge and not for the purpose of 
determining whether they are the only charge, because many of these 
did contain some charge with respect to the individual involved, there 
are charges—are there not !—as follows: 

There is reliable information that—blank—father and mother, were mem- 
bers of the Lodge of the International Workers Order as late as 1950. 

There is reliable information that—blank—father attended the Abraham 
Lincoln School conducted at the University of Wisconsin in September of 1945. 

There is reliable information that in 1947 the mother was chairlady of the— 


blank—Chapter of the Emma Lazarus Division of the Jewish Women’s Fraternal 
Order. 


That you have a father—blank—who: 1. Registered in New York City to vote 


for the American Labor Party. 2. Was a member of the International Workers 
Order from 1934 to 1953. 


That you have a father who was a member of the International Workers 
Order from 1933 till at least July 1953. That you have a mother—blank—who 
was a member of the International Workers Order. G. Have a sister—blank- 
who from 1933 to 1945 was active in Communist Party activities and from 1941 
to 1952 registered to vote for the American Labor Party. 

Here is another one: 


You currently maintain a close continuing association with your parents,— 
blank—and one of them was a member of the International Workers Order, and 


both of them registered with the board of elections their preference for the 
Labor Party. 


Here is one: 


You have a father who was reported to be a Communist or a Communist 
sympathizer and registered to vote for the Communist Party in 1940-51, regis- 
tered to vote for the American Labor Party. 

You have a mother who was reported to be a Communist or Communist 
sympathizer and soforth. You havea sister who; you have a brother-in-law who. 


Here is another one: 


That you have a mother who in 1950 was a member of the International 
Workers Order. 

Are those typical of charges that are—if I can use that word again— 
are brought against soldiers in the Armed Forces in connection with 
the determination of the type of discharges that you have? 

Mr. Fenron. I don’t know how far they are typical. I have not 
had familiarity with each and every military case. However, I think 
it is fair to say that the sort of thing that you read is a proper area 
to be examined into, and it is not at all infrequent that those areas 
have been examined into. 

If the individual is found to be in good order he is cleared or, in 
the case of military departments, given an honorable discharge. 

Seantor Henninos. May I ask a question? I am thinking of the 
average inductee who will get a letter like that, Mr. Fenton. What 
would he say in an affidavit if his mother and father had been mem- 
bers of the American Labor Party? If he admits it, do you think 
it likely that he will be cleared on representations made in the affida- 
vit that they were members of these organizations but that he himself 
was not, had not been, and was loyal to the United States? 

What I am trying to get at, Mr. Fenton, is just what would a fellow 
say in an affidavit to reestablish himself, if that may be the word, or 
to stabilize his own situation as to his loyalty—that he would not be 
dangerous to the security of the United States? How would he go 
about it? Suppose those charges are true. 
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Mr. Fenton. Well, I have observed situations of that sort, where 
the individual involved, like the son, has indicated he didn’t know 
anything about that phase of his parents life, and as far as he knew, 
they were loyal and he certainly was a loyal person. 

I have seen that accepted. I accept it frequently. 

Senator Henninos. I am just wondering what would happen to the 
average man who finds himself in this situation. We can’t help but 
think of that. 

But suppose he does say, yes, my mother and father and my sister 
and various members are—relatives are members of this organization. 
Suppose he says, “I don’t know whether they are Communists,” you 
haven’t suggested that they are Communists in your letter; “I don’t 
know that they are Communist sympathizers or indeed Communists. 
I only know I am not a Communist or sympathizer. I am a loyal 
American.” 

Mr. Fenton. I think he would be well on his way in the Army. 

Senator Hennines. You think that affidavit in that situation would 
suffice ? 

Mr. Fenton. That is my feeling. 

Mr. Hocker. The question I was coming to, Mr. Fenton, is this: I 
read from article 3 of the Constitution of the United States—— 

Mr. Fenton. I don’t have that before me, but go ahead. 

Mr. Hocker. Not the Bill of Rights in this case, but the original 
body of the Constitution that says— 

The Congress shall have power to declare the punishment of treason, but no 
attainder of treason shall work corruption of the blood. 

Now, what that means, is it not, is that you shall not visit upon the 
son the sins of the father? Isn’t that what it means? 

Mr. Fenton. That is what it means to me. 

Mr. Hocker. This is the same injunction that you find in Ezekiel— 
The son shall not bear the iniquity of the father and the father shall not bear 
the iniquity of the son; the justice of the just shall be upon him and the wicked- 
ness of the wicked shall be upon him. 

Isn’t that right? 

Mr. Fenron. I will die defending that. 

Mr. Hocker. You will also, no doubt, die defending the statement 
in Genesis: 

Therefore shall a man leave his father and his mother and shall cleave unto 
his wife and they shall be one flesh— 
and the words of the marriage service that they shall stick together 
until death do them part. 

Mr. Fenton. That is correct. I subscribe to that. 

Mr. Hocker. Isn’t it a fact that the effect of the determination of a 
man’s security, based upon the necessary associations with his parents, 
as to whom he had no choice, and with his spouse, as to whom he has 
a legal obligation to live with, here departs entirely from our tradi- 
tional concept of right and wrong and justice in America? 

Mr. Fenton. I don’t feel that a good looksee at an individual, where 
part of the mosaic—I will repeat—is the factor of being, for example, 
married to a Communist, or being the son of a Communist—I don’t 
think that factor, looking at that factor, which is all we do, is in the 
slightest bit in derogation of testamentary citations that you read 
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into the record, nor of the Constitution of the United States. I just 
don’t feel that way. 

Mr. Hocker. Doesn’t this problem arise, this question which these 
testamentary citations and the constitutional citations point out— 
doesn’t this arise because of the point at which the Defense Department 
regulations, the three of them, depart from the criteria of the Execu- 
tive Order 10450, which does not set forth a criterion with respect to 
associations with individuals, whereas your criteria do set forth a 
criterion based upon a man’s associations with individuals? Isn’t 
that the fundamental source of the whole problem of guilt by kinship? 

Mr. Fenton. The answer to that is categorically “no.” 

In the first place, examination into the area of the family kin is 
normally but a factor to be looked at. In none of these programs do 
we have any determination of guilt. That is quite foreign and alien 
toallofthese programs. Iamas reluctant to accept in these programs 
any concept of guilt by association as I am to have people use the 
Constitution, or one of its amendments, as an adjectival epithet. I 
find it abhorrent. 

Now, to address ourselves, if you will bear with me, to Defense 
Department criteria, [ am sure that you know, or before your com- 
mittee recesses it will know, that inquiry into the area of the kinsman is 
done in every agency of government, including those that don’t have 
the particular criteria that you recited in the Defense Department. 

That being so, it has to follow, like night the day, that the presence 
of the criteria in Defense Department programs do not produce the 
problem. 

Mr. Hocker. Of course, the fact that one of the Departments may 
utilize the criterion which is not available to it under its own regula- 
tions or under 10450 doesn’t indicate that it is proper to insert such a 
criterion in your program; does it, Mr. Fenton ? 

Mr. Fenton. I don’t suggest that. I suggest this: That these 
criteria, which have a long history, going back to 1942 really, are not— 
they were not conceived, if you will, in the loins of 10450. They 
antedated—they were independent of them, and we know that the 
criteria that we have, including the one that you are addressing your- 
self to, are considered by us to be in keeping with Executive Order 
10450. And our opinion in that regard is buttressed by the Attorney 
General. 

So I know we are on solid ground from that viewpoint. 

Mr. Hocker. Well, we have sought, and will seek, to have some help 
along this line from the Attorney General or at least from the Justice 
Department. So far we have been unable to arrange our schedule so 
that can be done. 

Mr. Fenton. Mr. Hocker, you have been very flattering in asking 
me to answer these questions, but I do suggest that the Attorney Gen- 
eral is the legal authority in the executive branch, and I would bow 
to that, sir. 

Mr. Hocker. Well, we feel as you do, that there is really no one in 
government who can answer these—what we consider searching— 
questions but the chief legal officer. 

Mr. Fenton. I haven’t said that. I said I am flattered that you 
should ask me. But there is better authority. 

Senator Hennines. You don’t think there is better authority than 
the Attorney General; do you, Mr. Fenton? 
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Mr. Fenton. No, sir; I do not. 

Senator Henninos. Thank you. 

Are there any further questions of Mr. Fenton ? 

Mr. Hocker. Not from me, Mr. Chairman. 

Senator Henninos. Mr. Fenton, we thank you very much for com- 
ing here and giving us the benefit of your testimony. 

Mr. Fenton. Thank you, sir. May I say I am delighted with the 
courteous treatment I have received. 

Senator Henninos. Thank you very much, Mr. Fenton. 

There is one other thing I would like to say to you and perhaps 
evoke some response. You understand that our effort here is to stimu- 
late mutual cooperation between the Congress and particularly this 
committee and the several departments concerned with this prob- 
lem. We realize it is a difficult problem. 

In your coming here, I hope perhaps, as I know happens in my 
own case when I am asked a number of questions relating to some- 
thing that I may have been doing or undertaking a function on, some 
work on which I have been engaged—-I find that helps to clarify in 
my own mind some areas of error or at least some areas which might 
be improved, if that be the sort of thing I am inquired of. 

That is the purpose of this, among other things. 

Mr. Fenton. I understand it, sir, and I find it very stimulating. 

Senator Henninos. Thank you. 

Mr. Hocker. I wish to add my thanks for your courtesy in coming. 
We appreciate it. 

Senator Henninos. Any further business, Mr. Hocker? 

Mr. Hocker. The only other witness or witnesses that we had 
planned to interrogate in the course of this session of the hearing, 
Mr. Chairman, as I have indicated, was someone from the Justice 
Department, which we have been unable to arrange for. 

For that reason, we have no other witnesses here this morning. 

Senator Henninos. Can you tell us, Mr. Hocker, when or what the 
circumstances are under which the next witness may appear, that the 
examination may be made? 

Mr. Hocker. I can’t tell you when, Mr. Chairman. We would 
like very much to hear from the Attorney General himself with 
respect to these questions. And, as in the case of the other heads 
of departments whom we have asked to come, we would be quite 
happy to have him bring with him any of the officers of the Depart- 
ment of Justice who may have more particular knowledge of the 
subject matter that we wanted to ask about, in case he might not 
have detailed information which we would like to bring out. But 
as yet we have been unable to arrive at any mutually satisfactory 
time for such testimony. 

Senator Hennrnes. I believe by letter, Mr. Hocker, on November 
| the Attorney General was invited 

Mr. Hocker. To appear yesterday; yes, sir. 

Senator Hennines. To appear yesterday, and he was again in- 
vited in November in some telephone communication between the 
Department of Justice and the Deputy Attorney General and you, 
Mr. Hocker, and others of this subcommittee. 

So far, be it said, there has been failure to arrive upon a mutually 
agreeable and convenient day for the Attorney General’s testimony. 
Is that a fair statement of where we stand now with respect to it? 
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Mr. Hocker. That is correct. I have not as yet had occasion to 
speak directly to the Attorney General himself, but I have spoken 
to Assistant Attorney General Rogers, and he has indicated that the 
Attorney General would be willing to come, but that he was unable 
to come this week and he was unable to come next week. 

I understand that other committee assignments and other things 
will make the following week at which he said he thought he could 
appear impossible for the subcommittee to sit. Unfortunately, today 
Mr. Rogers is in New Orleans; Mr. Tompkins, who is, as I under- 
stand it, in charge in the Justice Department of the security program, 
is out of town; and I assume that the Attorney General is himself 
busy with other affairs and unavailable at present. 

So I am afraid, Mr. Chairman, that I can’t give you any definite 
information as to when we can resume for that purpose. 

Senator Hennines. Thank you, Mr. Hocker. I wanted the record 
to show that diligent efforts have been made on the part of this sub- 
committee, on the Ist of November and continuing from that date 
until this time, to arrive at some time at which the Attorney General 
himself and such others of the Department as he may care to bring 
with him could appear. 

So at this time, the only announcement can be, accordingly will be, 
that the subcommittee will now rise and stand in recess until such 
time as the Attorney General and the subcommittee and counsel can 
agree upon a time for the appearance of the Attorney General before 
the committee, and that efforts will continue to be made to that end. 

(Whereupon, at 11:30 a. m., the subcommittee adjourned, subject 
to call of the Chair.) 





APPENDIX 


FREE SPEECH AND THE CONSTITUTION IN THE WAR 
(By C. E. S. Wood) 


Of what use are authorities except as they exemplify the philosophy of the 
law. whose foundation is truth? ‘To pile up cases and proudly point to the 
height of the pile, or to accept them with bated breath as the Revealed Word, 
though they are the utterance of mere men of like passions and limitations as 
ourselves who happen to be clothed for the moment in silk gowns and legalized 
power, is to surrender reason to superstition, to bow before the oracle, unques- 
tioning the human priest who sits behind the screen. This superstitious 
following of the larger body of cases regardless of their reasoning is no better 
than the judicial method of Justice Bridlegoose, who defended himself against 
the charge of rendering a corrupt decision: “My Lords, I listen to the proctors 
and advocates of the one side patiently and then to the proctors and advocates 
of the other side patiently, just as your lordships do; then I retire to my 
chambers, where I have a great brass scales—the Scales of Justice. Into one 
pan I place all the bills, petitions, complaints, and demurrers whatsoever, 
prepared by the solicitors, proctors, counsellors, notaries, and prothonotaries 
of the one side, and into the other pan I place all the answers, replies, cross- 
bills, and counterpleadings whatsoever prepared by the solicitors, proctors, 
counsellors, notaries, and prothonotaries for the parties of the other side; just 
as your lordships do, and to whichever side weighs down the scales, I give 
my decision, just as your lordships do. If by chance the Scales of Justice 
should hang evenly balanced, then I appeal to God; just as your lordships do— 
I place the dice in the box and shake first for the one side, then for the other, 
and to whichever side receives the highest throw I give my decision; just as 
your lordships do. For forty years, my lords, this has been my just and un- 
alterable practice, which has given satisfaction until now, and I am at a loss 
to understand the failure of justice in this case unless it be that, as by the 
growing infirmities of age my eyesight has become dimmed, I mistook a deuce 
for a trey.” It was the sacrifice of justice to distorted and garbled theory, 
and to the exigencies of the moment; the surrender of judges to royal wishes 
and to the demands of governments pleading “Necessity” which produced this, 
the bitterest and wittiest satire on the courts. We shall presently quote from 
some of the authorities on which the Government relies in this case, cited in 
its brief, and we shall ask if they do not wholly violate the philosophy, the 
history, and the precedents of the law as to free speech. We shall ask if Star 
Chamber or any other tyranny for the suppression of freedom of thought, 
speech, and conscience could not and would not have cheerfully adopted these 
very utterances as quite sufficient for its purposes. Of what use to cite authori- 
ties on our side? The authorities to which we and the judges of this bench 
were bred as illustrating the steady march of the law toward unrestrained, 
unpunished speech in opposition to government, toward the protection of the 
life and liberty of innocent persons, have been blown away like autumn leaves 
by false and ridiculous subterfuge and sophistical logic born out of the passions 
of war. The noble edifice in which we were all reared, Bench and Bar. and 
which we were taught to defend as the Temple of Justice, founded in the eterni- 
ties and to which all those persecuted by tyranny might flee, has been bombed 
and we walk about in its ruins; but let us poke a little among the ruins and 
see if we can find the old foundations. 

The Bill of Rights of the United States Constitution was not the offhand, 
sudden production of Thomas Jefferson and Thomas Paine; but merely worded 
the maxims of Liberty wrung from the centuries by the noblest of all soldiery, 
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the brave men, deserted and alone on scaffold and in dungeon, who gave up life 
that the future might have life; the rebels against the Lord’s Anointed, who died 
to make men free. The Bill of Rights in our Constitution is only the verbal 
record of centuries of resistance to the suppressions and restrictions of govern- 
ments who always are the majority, in the sense of wielding organized power 
against unorganized helplessness. These constitutional protections are in actual 
fact always for the weaker, and either they must protect these weaker, whether 
few or many, or in time they will assert themselves in armed rebellion. Tyrannies 
were and are always against a minority; a strong coercive power, force majeure 
legalized against an unorganized, unofficial lot of individuals. It makes no 
difference if the government be an absolute monarch with the unorganized masses 
of the people secretly against him; organized government is always stronger 
in its physical force than any group of individuals. Government has always 
stood for “The will of the people” in the sense that the people by their silence 
consented to the tyranny; by their acquiescence they supported the government. 
It has always been the lonely few who fought, protected, went to execution or 
prison cell for freedom. History has clearly taught that if these few do not get 
free speech by constitutional protection they will get it some other way. So 
the unwritten British Constitution and our written one in their essence are the 
bulwark of the few, or the weaker, even if many; the unwelcome, the friendless, 
the isolated few; in advance of their time agitating for the new thing, for a 
still further change, that children may be born into a greater measure of 
happiness. Man has always agitated and probably will agitate till the end of 
time; the conception of freedom is as infinite as Time. The great popular 
majority never needs constitutional protection. Their license is always in their 
numbers and the popularity of their views. Their tyranny over the minority 
may be greater and more savage than that of any autocrat. We want to 
‘emphasize that the Constitution of the United States protects—no, it does not 
protect, but it was intended to protect—free speech against the tyranny of either 
the few over the many or the many over the few; to safeguard against all tyr- 
anny by superior force and all suppression from any force majeure whatever. 
Once more, for it is important, the first amendment in its concrete human 
application, was intended to be the shield for the weak, unpopular few. This is 
the teaching of its historical evolution. This is its basic philosophy. This is the 
reason for its existence. Any court that permits it to fail of this high purpose has 
raped the Goddess of Liberty. 

One of the cases cited by the Government says the people of the United States 
were overwhelmingly for this war. If they were, then for that reason the 
insignificant and scattered minority could have been the more safely left to 
their constitutional right to say their say ahout the Government’s methods and 
about the war itself. No one believes for an instant that free speech could have 
won any considerable number of any sort of support of German Imperialism 
or any sort of obstruction to the war, and the most stupid of all stupidities is to 
suppose that those who opposed the war favored German Imperialism. They 
were its bitterest enemies. They were a part of the radicals of the world which 
this administration has disappointed. But whether they could have been safely 
let alone is not the question. They were entitled to speak, and if by speech and 
reason they could turn their minority into a majority and by our political methods 
could upset the administration at Washington, and, as to ourselves, end the war, 
they had a perfect right to do so. The Declaration of Independence says so and 
every principle of free government says so. They had a right to overturn by free 
speech the very form of government itself. A right that must be freely con- 
ceded and sacredly protected or the only methods left are secret bombs and 
bloody revolutions. To deny the right of a minority to turn itself into a 
majority by discussion is to deny free speech and substitute for the tyranny of 
an autocrat the tyranny of a majority or what the Government pleases to call 
a majority. The common utterance to excuse this denial of free speech, is that 
we were at war and the very life of the Nation was at stake and what might 
be permitted in ordinary times could not be permitted in times of war. None 
of this excuses the denial of free speech, and we do not agree with this hectic 
utterance that the life of our Nation was at stake. It never was, and General 
March and others high in authority are now admitting that this foolish fear was 
generated by the Government for war purposes. Any one who knows anything 
knows that this unholy war had from its inception settled the fate of the House 
of Hohenzollern and that the German people were only waiting their opportunity 
to cast off their autocratic military rulers. No matter what the result of the 
war, Imperial militarism was doomed. But all this is beside the question. The 
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people, any of them, have as much right to question the act of war as any other 
legislative act—as much right to attack the Government's policy of war as any 
other policy. And who is to decide the “popularity” of a war? It may be popu- 
lar today, and, if discussed, unpopular tomorrow. Is the Government to say this 
war is popular and therefore free speech is suspended? It makes no difference 
whether it was popular or not; it is open to full discussion and discussion is not 
treason. Suppose a war is not popular, but a policy of the Administration, as 
was the Mexican War. What is to determine its popularity but free discussion, 
and when was popularity of a policy the test of whether free speech should be 
permitted? 

The next thing, some administration will declare Prohibition so popular that 
no further discussion will be allowed; or private ownership of railways so popu- 
lar that the Socialist must be run to jail for questioning it; or just the reverse, 
if Socialists are in power. The dearest right of the citizen is to question all acts— 
every act whatsoever of government without fear, restraint or punishment; in 
peace or in war—in war even more than in peace—and of all subjects war itself 
most needs discussion. If by any possibility or theory the few can by free speech 
and peaceable discussion change the popular will as to war, they have the right 
todo so. Otherwise, there is no popular government, no free speech, no liberty— 
and none of this boasted democracy we are carrying to the Gentiles. There was 
the bitterest agitation against the Mexican War all through that war. There 
was free discussion against the Civil War all through that war. True, the free 
speakers were denounced as Copperheads; but they spoke freely, and one of the 
campaign issues on Lincoln’s second election was the continuance of the war. 
The tissue paper logic—‘‘the Nation is in peril, free speech must be suspended”— 
effectually ends free spech at the will of a majority whose tyranny is, as we have 
said, often worse than that of an oligarchy. The fact is, this law and the 
decisions upholding it substituted martial law for civil law and juries became 
courts-martial. The Constitution was suspended by force. It was martial law 
camouflaged. Inter Arma leges silent. With returning sanity, the courts begin 
to see this, and in the case of the “Pastor Russel” Christians, who made the mis- 
take of preaching in time of war what all pulpits had preached in time of peace 
—the mistake of taking Christ to be a pacifist—the United States Circuit Court 
for the District of New York has reversed the judgment on the broad ground 
“that the defendants did not have the temperate, impartial trial to which they 
were entitled.” Did any defendant in any of these cases? Was it possible? 
These poor Christians were given twenty years for taking Christ too literally. 
And twenty years to Russian boys and girls who circulated a leaflet in New York 
City asking the administration what Senator Hiram Johnson has been freely 
asking—what every American citizen has a right to ask and which this admin- 
istration must answer at the polls—“Why are our troops in Russia, a country 
with which we are not at war?” 

Bernard Shaw writes that we have disgraced the name of democracy, and 
contrasts these sentences with three years awarded Liebknecht by the Kaiser’s 
courts for openly advocating the overthrow of monarchy—admitted treason. 
Twenty years handed out from the bench for being a Christian or a Russian. 
Judges are but men and constitutions but scraps of paper; and then there is 
the peril of waters, winds, and rocks. Nor is the end yet. Like Cadmus, we 
have sown dragon’s teeth, and the crop of armed men—men of force and vio- 
lence—is springing up. The present Attorney General is clamoring for more dras- 
tie laws against “sedition” by individuals and in aid of deportations. Depor- 
tations. Spitting into Vesuvius to put out the fire. Anyone uttering a “disloyal” 
word is to be jailed. It is the very vocabulary of kings and tyrants. The best of the 
press all over the country is protesting against police raids on general search 
warrants in New York, and the Overman Committee of the United States Senate 
is said by the daily press (poor authority, of course) to be supporting a Peace- 
time Free-Speech Strangulation Act in which, by Article I, “Any person using 
any scurrilous or abusive language about the form of government of the United 
States or the Constitution of the United States, etc., etc., shall be subject to 
imprisonment for ten years.” Alas and alack, we shall not even be permitted 
to speak disrespectfully of the equator. If a Republican campaign orator should 
proclaim that the Declaration of Independence was a claptrap aggregation of 
platitudes so rotten that they stunk, and the Constitution of the United States 
was refuse only fit for the garbage barrel, and the form of government of the 
United States little better than the house of a prostitute, he would write a New 
Pilgrim’s Progress in jail for the next ten years unless the Republicans won the 
election. He might be tried before an hysterical instead of a judicial judge. 
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Nothing founded in the free will of a free people ever needs the support of fore 
and fear of punishment, and anything that resorts to the support of force and 
punishment dare not trust itself to the judgment of a free people. From the 
peaks of history to which we have attained we have larger vision; we may view 
the mistakes of our forerunners and it would seem that such an aggregation of 
intelligence as is our Congress, and so profound a student of history as our Presi- 
dent, would have profited by the historical landscape spread before them. One 
particular monument stands up prominent in this landscape, and that is that 
repression never yet succeeded, but always in the end overthrew the tyrant, be 
it king, oligarchy, or a so-called Democratic Party. Oh, of course, some men and 
women have been successfully jailed or beheaded or hung, but “the blood of the 
martyrs is the seed of the church,” and every victim has become, and is bound 
to become, the focus of an active and angry propaganda. Louis XIV, Louis XV, 
and Louis XVI of France could and did successfully send malcontents by lettre 
de cachet to the Bastile and their heads to the basket ; building the dam of repres- 
sion confidently higher and higher, but the dam burst and the French Revolution 
flooded the world, restoring Thomas Carlyle’s belief in an overruling Providence 
and sending Louis XVI’s head to the guillotine basket. Henry VIII of England 
could and did treat the Speaker of the House of Commons as his footboy and 
Charles I could and did successfuly send men whose views were obnoxious to 
the government to the Tower and the block by arbitrary writ of Star Chamber: 
but his own head finally rolled in the sawdust. Cromwell tried repression and 
brought back monarchy and the Stuarts. The restored Stuarts, learning nothing, 
again tried repression and brought in a change of dynasty, and, finally, the House 
of Hanover tried repression and the monarch was reduced to the figure-head he 
now is, and this was written large in the British Constitution : 

“There is no such thing as petty treason or sedition against the government. 
Criticism of the government in its policies, its decrees and its acts, in war as 
well as in peace, must be absolutely free, without fear of punishment, or the 
people are not free and there is no possibility of change except by successful 
rebellion.” 

Out of this living word came the written word of the United States Constitu- 
tion. Isn’t its ‘purpose clear? Isn’t its wording clear? It needs no interpre- 
tation. Interpretation is only another name for overthrowing it and abridging 
free speech, which it says shall not be “abridged.” Interpretation is the name 
for its denial in the interest of the organized power of government. Perhaps 
a well-meaning government now, but who shall say hereafter? And the immu- 
nity of governments from criticism does not depend on their good intentions. 
Hell is paved with good intentions. “Congress shall make no law respecting an 
establishment of religion or prohibiting the free exercise thereof or abridging 
the freedom of speech or of the press or the right of the people peaceably to 
assemble and petition the government for a redress of grievances.” Isn’t that 
clear enough. It’s just as clear historically as it is verbally; just as clear as 
to free speech and a free press as it is as to religion. The only difference is 
that religion has never threatened the political powers that be and free speech 
and a free press have. There is no more reason to interpret away the plain, 
positive, and complete prohibition of any law whatever which even “abridges”’ 
free speech than there is to interpret away the prohibition against an established 
church—except that free speech is always a threat to organized power and the 
church is not. It must be remembered that the Congress of the United States, 
unlike the Parliament of Great Britain (and Ireland), is bound and limited by 
the plain words and clear purpose of this Constitution so unmistakably expressed. 
Congress is a body of delegated powers only. Are not these words clear enough ; 
do they need interpretation? ‘“Abridging” is the word—not “abolishing”—not 
“preventing”’—not “blocking” or “impeding’’—but “abridging.” That is, Con- 
gress shall not in the least degree impair, limit, or pare down the full freedom 
of the minority, nor of any one person, to protest in speech and in press, in war 
or in peace, against the government—freedom to fully criticize every policy, 
law, and act of the government without fear for the consequences. If I may 
speak freely against the government, but the next day shall be dungeoned or 
executed for so doing, what freedom is that? Do not even tyrants the same’? 
Caligula or Kaiser Wilhelm would allow this sort of free speech—indeed, can’t 
prevent it. The point is, that short of treason, which is clearty defined and must 
be evidenced by overt act, the government, in all its acts and functions (and war 
is one of them), is open to all attack by anyone. The Government has no rights 
whatever against even false attacks (seditions or libels) made for the express 
purpose of stirring up discontent. The way to meet such attacks is rather to 





SECURITY AND CONSTITUTIONAL RIGHTS S+1 


show their falsity or remove the evil complained against. It was thought better 
to force the government to submit to falsities than to open any door to the 
abridgement of free speech. True, the speaker speaking freely is liable for his 
words, but only to individuals and only as to private rights. He is liable to an 
officer of the government asking redress in his private capacity for private wrong ; 
but by no stretch or indirection is he liable for any criticism or condemnation 
of a public act, including the act of war; otherwise free speech is gone—the 
pearl without price, which being retained all else matters little, and being lost, 
all is lost. Neither Congress, nor any court, nor all courts, nor the executive, 
have any right to whittle away this constitutional protection. The Congress 
has the arbitrary power to pass the act and the courts have the arbitrary power 
to uphold it; but arbitrary power has always been able for a time by superior 
force to impose its will. This does not alter the meaning of the words nor the 
intent of the provision. We simply step backward three hundred or a thousand 
years and begin again with tyranny restored for the moment to its old power. 

This provision for a free and untrammeled press and for free speech is not 
the plaything of the government nor of any minority or majority in power; nor 
of any majority of the popular will. It is the @egis behind which the smallest 
minority, aye, though he be only one against the whole nation, has a right to 
utter the thoughts that come to him and which to him are as important as the 
thoughts of the whole majority are to them. The thoughts of the one may save 
the world, which the thought of the majority never will. One man spoke and the 
majority gave him hemlock to drink, but reason became free. One man spoke 
and was crucified, but though it is not yet accepted, the idea of brotherhood was 
born. One man spoke and was hung at Harpers Ferry, and chattel slavery 
perished. This sacred right, this prerogative so necessary to progress, is utterly 
destroyed by this law which creates a lese majeste against the flag—makes the 
army and navy sacrasanct and protects a political administration and its policies 
from attack because the chief of those policies is a foreign war. Camouflage it 
as we will, criticism of the administration was not permitted, and never will 
be permitted while a people suffers such an act as the Espionage Act to become 
law. We address ourselves to the future when we say this repressive law, 
which is blind to past precedents and is murderous of the Constitution, will be 
pigeon-holed some day in the mortuary columbarium of history with the infamies 
of Star Chamber and the Alien and Sedition Act of 1798. That predecessor of 
the present law was addressed to people nearer the fountainhead of liberty than 
the present docile generation, and so they overthrew its authors, the Federal 
Party, and placed in the presidential chair a true democrat, one understanding 
democracy ; not only making the world safe for democracy, but making democracy 
safe for the world. One insisting that freedom should first of all be for home 
consumption, belonging to the feeblest citizen of our own country, as well as to 
Poles and Silesians. Understanding that constitutions are not so much needed in 
time of peace when ail runs smooth, but are desperately needed in time of war 
und stress when the tides of popular emotion are setting drowningly against the 
lone swimmer. There has been a continual cry from the Attorney General, prose- 
cuting attorneys and courts that this act is a “war-time measure”; “it is needed 
to meet the emergency of war.” If that is all that is needed to be said to set aside 
the Constitution and put over a law like this, liberty is lost. It is easy—Nero 
would care for no easier theory. It is the old kingly trick—a war covers a 
multitude of sins and warrants all tyrannies; start your war and then do as you 
please; suppress all free discussion; jail anyone who opposes the war, etc. If 
ever individuals need protection for free speech, free press, and free conscience, 
it is in time of war. You need a guard in a mad-house more than you do in a 
cornfield. People don’t need constitutional guarantees at their picnics and prayer 
meetings. Oh, yes, they did, too, under this present law, when it was a crime 
to follow Christ’s footsteps, unless you were loaded with bowies for your neigh- 
bor’s bowels and surcharged automatics to scatter brains as manure, and were 
breathing curses against all Gentiles and prayers for the Lord’s annointed and 
His chosen people. 

Again we ask a survey down the large perspective of history. How did these 
guarantees of free speech and free press arise? Come, now. How did they 
come into being? And the answer is, out of the blood of martyrs spilled by 
tyrants who were waging wars and when Liberty lay stricken down by Mars. 
They arose to help the need of the weak and helpless few when their need was 
treatest. For the government to say that this present tyrannous act was for a 
good cause is no answer at all. Any government can make the same answer 
and be its own judge of the goodness of the cause and of its own self-righteous- 
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ness. When any excuse for the denial of freedom is allowed, freedom is done. 
Does a war permit these blood-won guarantees of freedom gained through 
centuries of agony to be dropped at will—picked up and dropped as suits the 
war or the necessities of government? Or do they stand among the granite 
foundations of the earth, immovable against any government or any emergency 
whatever, dashing aside as spray all excuses for their breaking? If this Court 
asks impatiently why we are treating it to a review of the fundamental elements 
ef constitutional law, known to every law student, and are exposing only the 
threadbare warp in the weaving of the struggle for liberty, we patiently ask, 
why have they been forgotten? 

And now let us look a little at the authorities the Government has cited. But 
to begin with, the United States attorney, in his address to the Court, quoted Judge 
Wolverton as saying in one of these cases, words to the effect that the Govern- 
ment was in:a period of great trial and all it asked of these malcontents, Who 
differed from the great majority of the people of the United States, was that 
they keep their mouths shut. This is so ingenuous, but so unsound, that we 
prefer to believe the United States attorney misunderstood and unintentionally 
misquoted Judge Wolverton. His remark, if sound and sufficient, annihilates 
free speech. Put it into the mouth of Nero, Caligula, Czesar Borgia, any of the 
traditional tyrants, or the Czar, or the Kaiser, and it fits as well. “To you, my 
discontented subjects, I have only one request to make: however much you 
disapprove my course, all I ask is that you keep your mouths shut.’ The pro-war 
party in Athens to Euripedes: “Be against the war all you please, but keep your 
mouth shut.” Francis I of France: “I have drained you blood-dry in my wars, 
and now in the midst of my war with Spain some of you stir up discontent. 
Keep your mouths shut or off with your heads.” There is no conceivable situa- 
tion of tyranny disturbed by mutterings of discontent into which this formula 
would not fit as gratefully as ice in a sickroom. “Think what you like, but 
keep your mouths shut.” No tyrant has ever cared about the thinking if it 
was never spoken. It is the uttering, the speaking, the opening the mouth and 
letting the thoughts fly out on the air like dandelion seed, which hurts. 

If Franklin, Washington, Patrick Henry, John Adams, Thomas Jefferson, and 
Thomas Paine had kept their mouths shut, where would we be today? It was 
all George and North asked of them. If Lovejoy, Garrison, Phillips, John Brown, 
Lineoln and all their kind had kept their mouths shut, where would we be today? 
And the pre-Civil War Democratic Government, with its stronghold in the South 
of slavery, desperately seeking the Mexican War as its hope of salvation, could 
have said all the pretty phrases said today and with far more truth. The Gov- 
ernment really was in a desperate case—the Nation really was in peril—which 
in this war this Nation never was. I do not forget to the shame of our history 
that the Abolition press was wrecked. Lovejoy was murdered. John Brown 
was hanged. But the denials of free speech, whether by a mob or a court acting 
with the mob spirit, have always been repudiated in blood; and today no one 
would recognize the right of Mr. Polk, or Mr. Buchanan, or all their agents, to 
say, “Keep your mouths shut; that is all we ask in these stormy times with 
the Ship of State nearing the breakers.” Over and over again we repeat, if 
there is any time, any peril which can be used as a pretext to stop free speech, 
then there is no free speech. If it exists on sufferance, till the pretext for its 
suppression be made, then it does not exist at all. No tyrant ever objected 
to a “free speech” that did not threaten his power. We believe any government 
would permit speech to be absolutely free and without reprisals on the mono- 
sexuality of the oyster, the multiple authorship of the Iliad or the motion of 
the sun in space. And probably no excitement would follow unless, perhaps, 
from the Purity League on the oyster question. But these are not the subjects 
for which free speech has been won in history. It is for criticizing governments, 
and forms of governments, for advocating changes in governments and forms of 
governments, for opposing governments in their undertakings, and especially 
war. This is the field for which free speech was won, and won not only for 
ourselves, but as our President so eloquently points out, won for all peoples, 
notably at present even more for the republics of Germany, Austria, and Russia 
than for the people of the United States. Are we to come to the formerly op- 
pressed peoples not bringing freedom, but begging to borrow a little? But to come 
to our quotations. 

Judge Wade in Kate O’Hare case: 

“Now, of course, the Government having this obligation (to win the war and 
therefore to enlist and conscript soldiers), this duty and responsibility, had the 
right to protect itself against those who would interfere (by speech or press) 
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with the performance of that function, not against the many, but against the few 
who might assume they knew more than the ninety millions of people. * * * And 
Congress passed a law * * * having a great many restrictions upon acts and 
conduct which are never exercised in time of peace ; but which to Congress seemed 
advisable in time of war.” 

From which we deduce that our Congress is not limited by the Constitution 
in time of war, and the exercise of free sPEECH (not acts, as said by Judge 
Wade), depends on the will of the majority and on the fact that the Govern- 
ment wants no obstruction by speech or press of its policies in time of war and 
that Congress in its infinite wisdom deems the abrogation of free speech advis- 
able. For example, some future administration wants a war with Mexico. 
It is immensely unpopular, the President having been elected on a “He kept 
us out of war” slogan, but the daily press declares it popular, and proceeds 
to stir up a popular ferment; the Congress is a strict administration organ 
and declares war, and having declared war, immediately prohibits all further 
discussion, conscripts soldiers, burns Daniel Webster in effigy and sends his 
bust to the lime kiln ; invades Mexico, and South America next, and all discussion 
is refused to the Home of the Free and the Land of the Brave. This decision 
justifies such a course. Throughout these decisions there is a constant idea 
that as the war was approved by the majority, the few were without the right 
of free speech. Since when did a majority, however great, become so sacred, 
so magical as to annul the Constitution without repealing it and to rob the 
few of their inalienable right to speak? What is this new virtue in a majority? 

Judge Brown in Windmueller case: 

“While its brave soldiers are offering their lives as a sacrifice upon the 
fields of battle against a relentless enemy, the far greater number of people who 
remain at home must see to it that traitors and treasonable utterances are not 
permitted to destroy their service and success, nor our unity of purpose. (Hvi- 
dent mental confusion about treason.) For many years before our entrance into 
this war the beneficent spirit of free speech guaranteed by our Constitution was 
oftentimes abused by ignorant or fanatical persons into a license of intemperate 
and indiscriminate abuse of our government and our institutions. The Consti- 
tution has not been changed, but conditions have; and this act of June 15, 1917, 
is intended to curb all seditious utterances that interfere with the success of 
our armies.” 

This is a patriotic platform utterance, but as constitutional law to live and 
die by—well, Peter the Great could have said it with perfect satisfaction. We 
see by this decision that as to free speech the Constitution is flexible and changes 
with conditions, or, to follow the confused reasoning more literally, the Consti- 
tution does not change, but circumstances alter cases. It will protect you when 
you don’t need it and it won’t when you do. “De sun do move sho. Aaint de 
shadder on dis side de house in de mawnin and dis side de house in de afternoon? 
De house aint move, has it? No, sah—de sun do move sho.” Really, it made 
little difference to Bre’r Jasper whether the sun moved or the house. He was 
only interested in the shadow. Judge Brown annuls the Constitution by a con- 
venient mental thimble-rigging, “Now you see it and now you don’t, according to 
circumstances.” By this decision abuse of Government and institutions is not 
permitted, though the Declaration of Independence says it is an inalienable 
right; for we hold you cannot change a form of government without discussion 
and you cannot freely discuss without being liable to be accused of abuse by the 
party abused—the party in power. As to sedition we will have something to say 
later, but now we refer the honorable judge, who talks so freely of treason, to 
the Constitution itself for a definition of treason, and that it must be by overt 
act, act, not speech at all. Judge Wade, in the Wallace case, falls into the same 
false reasoning of justifying martial law by the civil courts because of emer- 
gency. He says the law is new in the history of our Nation; but he says it is jus- 
tified “because we had by a vote of the proper constitutional authority, the 
Congress of the United States, announced the existence of a war with Ger- 
many.” So we go around in the vicious circle—war declared ; to win the war it is 
necessary to conscript, to permit discussion might interfere with the Govern- 
ment’s plans; therefore the Constitution is suspended. If we remember, the Con- 
stitution is not to be interpreted by conditions, that it is not to be picked up and 
laid down at pleasure, that these decisions, if sound, ought to remain as true a 
century hence as now, and true under every possible condition; and then, if 
we get away from the popularity of this war and imagine a vicious war declared 
by a vicious government that desired to conscript the boys, and then, if we 
imagine every voice lifted in opposition or for discussion silenced by jail walls, 
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we can get a better idea of what these patriotic pronouncements from the bench 
really mean as constitutional law for a free people. The learned judge goes on 
to say, with manifest sophistry, as we think : 

“In other words, it (the law) placed upon every citizen in the United States 
* * * the duty of sacrificing for the time being his right to free speech or else 
suffer the consequences.” 

But if I have a right which is truly a right, is it not for me to say whether I 
will sacrifice it? Here is a clear admission that this law, “new in our his- 
tory,” does compel the sacrifice of the right of free speech. It says to the citizen: 
You have an inalienable constitutional right to wear your hat, but this is a 
time of war and if you don’t voluntarily remove your hat we'll knock it off. 
To such reasoning did their emotions bring our judges. We expect unreasoning 
emotion from the masses, but not from the bench. The same sophistry taints 
Judge Bledsoe in the Motion Picture Film “Spirit of '76." The learned judge 
says: 

“This is no time or place for the exploitation of that which at another time 
and place or under different circumstances might be harmless and innocuous in 
its every aspect. It is like the right of Free Speech upon which such stress is 
now being laid. That which is ordinary times might be clearly permissible or 
even commendable, in this hour of our national emergency, effort and peril may 
be as clearly treasonable (treason again) and therefore properly subject to review 
and repression.” (That is to say, free speech is to be “permitted” or not, accord- 
ing to circumstances.) “The constitutional guarantee of free speech carries with 
it no right to subvert the purposes and destiny of the nation.” 

But the right of real free speech does carry with it exactly that very thing; 
anything else is not free speech at all. There is no enthroned and armed tyrant 
who would not grant such “free speech” as this decision contemplates, freedom 
to say anything that did not threaten his power. How are we to subvert the 
purposes or destiny of this Nation by discussion? Who is to know what is the 
purpose and destiny of this Nation unless the freest speech be permitted? Like so 
many of these patriotic utterances from the bench, Judge Beldsoe uses fine words, 
but what they really mean is: We are in a big war and the Constitution is 
suspended. Martial law, contrary to the Constitution, is substituted under the 
jurisdiction of courts sworn to support the Constitution. What was permissible, 
nay, not permissible, but an inviolable right, is no longer permissible. What was 
a constitutional right is no longer a constitutional right, but a permit from 
Congress. What means this continual loose talk of “treason” where no treason 
is ever alleged or suspected? Talk of subverting the destiny of the Nation when 
no one can possibly know what that destiny is; and only free discussion in war 
and in peace, among a free people, the few as well as the many, will determine? 
It may be our destiny to become a Socialist Republic; or a member of an Inter- 
national Union; or a Plutocratic Oligarchy; or an aggregation of Soviets: or a 
constitutional Republic with a President for life and his heirs, male (if of sound 
mind), to continue the succession. The man who looks abroad in the world 
today and back a hundred years and forward a thousand and undertakes to say 
exactly what is the purpose and destiny of this Nation which he, without hear- 
ing from the ebb and flow of perpetual discussion, will undertake to preserve, is 
a very bold and short-sighted man, even if he be a judge. The way to find out 
the purpose and destiny of this Nation is to permit at all times the freest possible 
speech of the few as well as the many, for remember, “The majority is always 
wrong”; that is to say, the future is always foreshadowed by the few. Out of 
this free speech, the vehicle to free thought, will come whatever purpose and 
destiny is to come; but be assured by free speech it will be the will of the people 
and by any repression under any pretext it will be the will of superior force 
until the barrier is blown away; force against force. 

If the Court is weary of ourt iteration and reiteration, so are we, and wearily 
we lift one more authority from the Scales of Justice and insist, though it may 
be oratory, it is very poor constitutional law. 

Judge Speer, Jefferson Publishing Company v. West: 

“If by such propaganda American soldiers may be convinced that they are 
the victims of lawless and unconstitutional oppression, vain indeed will be the 
efforts to make their deeds rival the glowing traditions of their hero strain.” 
(Of course, as a matter of fact, lots of this hero strain runs back to Germany, 
Austria, Poland, Russia, Italy, Greece, Scandinavia, and elsewhere.) “On the 
contrary, the world will behold America’s degradation and shame, the disinte- 
gration under fire of our line of battle, the inglorious flight of our defenders, like 
the recent debacle of the Russian army, brought about by methods much the 
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same, the ultimate conquest of our country, the destruction of our institutions 
and the perishing of popular institutions on earth.” 

Of course, if the learned judge saw this awful picture—if he pictured himself 
and President Wilson as sole survivors of a once free democracy standing, mis 
erable and alone, on Plymouth Rock, sending out 8S. O. S. calls to a universe from 
which popular government and Liberty had perished, we may expect almost 
any sort of a decision that he thought would avert the “debacle.” The learned 
jurist probably did not know what has since been disclosed, that the American 
Committee on Public Information cooperated with the Bolshevik government to 
fill the German army on the Eastern front with this corrupting propaganda and 
contributed hundreds and hundreds of thousands of dollars for that purpose. 
But, in fact, either free speech is a right or it is a permission, and we can fancy 
Louis XIV saying: “If by such propaganda French soldiers may be convinced 
that they are victims of lawless and unconstitutional oppression, vain indeed 
will be my efforts to make their deeds rival the glowing traditions of their hero 
strain. On the contrary, the world will behold the degradation of France and 
her shame. The disintegration under fire of my line of battle and the inglorious 
flight of my defenders, the ultimate conquest of our country, the extinction of 
our institutions and the perishing from earth of government by a monarch in 
divine right—therefore, to the Bastile and the block with anyone who opposes 
this war or my conscription or any other thing I do. All I ask is that they 
keep their mouths shut; for if they be only a few they ought to submit even 
their thought and speech to the will of the monarch, and if they be very numerous, 
all the more danger that they may arouse a majority in opposition. It was 
never intended free speech should ever inconvenience me, especially in wartime, 
but my subjects are perfectly free to discuss the benefits of the Christian religion 
in Senegambia.” To which the learned judge might reply: “Ah, but Louis was 
a tyrant and this war was a noble one which the people approved.” To which we 
rejoin: A majority may be the worst tyrant. If anything but free discussion 
is to determine what is noble, what is the final majority approval, there is not 
even government by majority—the theory of free speech is that the minority 
have a right to convert the majority, if they can, as to any issue whatever; 
and no one from above can pronounce what is noble or what is the people’s will 
and end further discussion. That is tyranny, whether it come from a Louis, a 
(‘ongress, or the courts. But we really are ourselves tired of rehearsing these 
emotional speeches from the bench: made, as we think, in hysterical disregard 
of all history, all constitutional law and the judicial oath of office. As a con- 
clusion, let us turn to the utterances of the “Highest Tribunal on Earth,” than 
which the Delphic Oracle was not more revered—the Supreme Court of the 
United States. 

Justice Holmes says (Schenck v. United States): 

‘We admit that in many places and in ordinary times the defendants in saying 
ell that was said in the circular would have been within their constitutional 
rights. But the character of every act depends upon the circumstances in 
which it is done. The most stringent protection of free speech would not pro- 
tect a man in falsely shouting fire in a theatre and causing a panic. It does 
not even protect a man from an injunction against uttering words that may have 
all the effect of force. The question in every case is whether the words used 
are used in such circumstances and are of such a nature as to create a clear 
and present danger that they will bring about the substantive evils that Con- 
vress has a right to prevent. It is a question of proximity and degree. When 
a nation is at war many things that might be said in time of peace are such a 
hindrance to its effort that their utterance will not be endured so long as men 
fight and that no court would regard them as protected by any constitutional 
right.” 

There goes the Constitution into the fire. Congress is superior to the Con- 
stitution. Congress will determine what it has a right to do or a right to pre- 
vent and will jail everyone who questions that right. It is not a question of 
inviolate right under the Constitution, but only of emergency, “proximity” 
and “degree.” What mental antics these judges cut in their determination 
to knock out the Constitution for war purposes and yet not say so. If a man 
cannot say anything in time of war he can in time of peace, then in time of war 
free speech is not permitted and the Constitution is suspended. Why not say 
so in plain words? In time of war a man can be constitutionally punished 
only for overt acts of treason, but under martial law the laws are cast aside. 
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Under the constitutional tribunals sworn to support the Constitution we are 
having martial law administered. A man should have the right at all times 
to speak his thought as to all government polices or acts whatsoever, including 
war. The learned jurist’s illustration is most unhappy. A man crying “Fire” 
in a crowded theater offends private rights and the civil remedy of injunction 
suggested is a remedy against private injuries. There is no analogy between 
these and acts of government. Congress is as much bound by the Constitution 
as are citizens. So are the courts, and in time of war as much bound as in time 
of peace; the Constitution makes no qualification whatever. 

Again, in Patterson v. Colorado, the same learned jurist said: 

“Congress shall make no law * * * abridging the freedom of speech or of 
the press,” is “to prevent all such previous restraints, upon publications as had 
been practiced by other governments,” and that it does “not prevent the swbse- 
quent punishment of such as may be deemed contrary to the public welfare.” 

The learned jurist jumps backward three hundred years. Why, everybody, 
everywhere, always had the right to speak and take the consequences. Free 
speech meant that as to attacks on government there were to be no consequences. 
The learned jurist requires us now to unlearn all we learned from history and 
the jurisconsults. History tells us sedition became obsolete before our Revolu- 
tion. We read in Cooley, referring to prosecutions for sedition: 

“Such prosecutions have now altogether ceased in England. Like the censor- 
ship of the press, they have fallen out of the British Constitutional System.” 

They never were in ours, and if an untrammeted British Parliament can 
revive them as a war emergency—our Congress, bound by the Constitution, 
and our courts, bound by the Constitution, cannot. 

Judge Cooley says the absolute opposite of what the learned jurist laid 
down in the Colorado case: 

“Mere exemption from previous restrains cannot be all that is secured by 
the constitutional provisions, inasmuch as of words uttered orally there can 
be no previous censorship and the liberty of the press might be rendered a 
mockery and a delusion and the phrase itself a byword if while every man was 
at liberty to publish what he pleased the public authorities might nevertheless 
punish him. * * * The evils to be prevented were not the censorship of the 
press merely, but any action of the government by means of which it might 
prevent such free and general discussion of public matters as seems absolutely 
essential to prepare the people for an intelligent exercise of their rights as 
citizens. The constitutional liberty of speech and of the press, as we under- 
stand it, implies a right to freely utter and publish whatever the citizen may 
please, and to be protected against any responsibility for so doing, except so 
far as such publications, from their blasphemy, obscenity, or scandalous char- 
acter, may be a public offense, or as by their falsehood and malice they may 
injuriously affect the standing, reputation, or pecuniary interests of individuals. 
* * * The Sedition Law was passed during the administration of the elder 
Adams, when the fabric of government was still new and untried, and when 
many men seemed to think that the breath of heated party discussion might 
tumble it about their heads. Its constitutionality was always disputed by a 
large party, and its impolicy was beyond question. It had a direct tendency to 
produce the very state of things it sought to repress; the prosecutions under it 
were instrumental, among other things, in the final overthrow and destruction 
of the party by which it was adopted, and it is impossible to conceive, at the 
present time, of any such state of things as would be likely to bring about its 
reenactment, or the passage of any similar repressive statute. * * * The 
English common-law rule which made libels on the constitution or the govern- 
ment indictable, as it was administered by the courts, seems to us unsuited to 
the condition and circumstances of the people of America” (Cooley’s Const. 
Lim., pp. 603-615). 

The learned Jurist Holmes has the advantage of the learned Jurist Cooley in 
the most evanescent of all things, temporal authority. but the Jurist Cooley has 
the advantage of stating truths proved by history, accepted by the profession, 
taught in the schools and approved by reason and common sense, and will be 
enforced by the consensus of opinion of all generations determined to have free- 
dom, which it is perfectly clear this generation of the American people has no 
conception of. Justice Holmes states a falsity which will die and Judge Cooley 
states a truth that will live in spite of all court decisions—a truth demonstrated 
by the facts of history and kept alive by the instinctive yearnings of the human 
soul. When the Prohibitionists are in power we shall have these decisions 
pointed to as authority for shutting off all discussion on the relative merits of 
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claret and grape juice. Fancy an Oriental potentate, a fanatic for the Koran, 
announcing to his subjects: “You may have absolute freedom to drink the for 
bidden juice under the bough with your girl, a book of verse and a loaf of bread, 
but the first mouthful you swallow, off goes your infidel and blasphemous head.” 
What freedom would that be? Such is the freedom the learned jurist of our 
supremest aggregation of judicial wisdom allows under the first amendment. 

We feel, however, that to those willing to believe, it is not necessary to continue 
to revive the very roots of the law, and as to those not willing, it is useless. One 
more glance, however, at general principles. It is assigned as error that the 
court below admitted, for the purpose of showing “Intent,” evidence of speeches 
said to have been made by the defendant before the speech named in the indict 
ment. This trial financially exhausted the defendant and prevented bringing 
before this Court the whole evidence, so that it must be accepted for the pur- 
pose of this argument that she did say what she is alleged to have said. One 
of these speeches was made as a pacifist when the President himself was a 
pacifist before we were at war. Another before the Espionage Act was passed. 
She was indicted for a speech made June 27,1918. The first “Intent” speech was 
on Preparedness Day, June, 1916; two years earlier and before we were at war 
and when it was lawful to so speak. Of what use to cite authorities? Phillips 
on Evidence, Jones’s Digest—any work on Evidence will show, and before this 
war we were so teaching our students—that in order not to covertly try a de- 
fendant for several offenses at once, in order to secure a fair and impartial 
trial, in order not to prejudice the jury, evidence as to other acts or words than 
those charged in the indictment would not be admitted, except to show intent, 
and then only on the following conditions: The intent must be an issue. The 
act must be in a sense a part of the crime for which the accused was being 
tried—connected with it. It must not be too remote in time. If two years is 
not too remote in time, what is? Where is the limit? It is not enough to show 
a habit or general tendency, or former identical crimes. These principles are 
elementary. They secure a fair trial on the one issue. On a trial for rape you 
cannot show a degenerate tendency to rape—not former rapes—nor former at- 
tempts at rape—unless on the same woman as involved in the case on trial and 
near in time. 

You cannot show a habit of arson—a profession of arson—a former attempt 
at arson, nor even a former attempt to burn the same premises, unless very 
recently. Surely, two years is not very recently. 

But, as we said before, what is the use of citing fundamental principles? The 
Court knows them as well as we do; and if in a particular case of individual 
action (not a charge of conspiracy, which is a continuing crime and leaps from 
one person to another) ; if, in case of a special individual. distinct unlawful act, 
the evidence may go back two years to a lawful act, wholly disassociated, then we 
simply must say the old law is gone and we begin a new era. Especially when 
it is manifest the intent was clear from the utterances themselves and the real 
purpose of the prosecution was to arouse a prejudice which was sure to con- 
vict—surer than the language charged in the indictment itself. Is this fair 
trial on a single charge? 

The Government did not want to lug in this evidence to show intent. It wanted 
to try Marie Equi on what she said at the Preparedness Parade two years before, 
though it was so lawful the Government could not indict her for it. The Govern- 
ment knew her remarks about the American flag, brought before a jury, emo- 
tionally aroused by the war, would inflame them and be sure to convict her; 
that was the Government’s deliberate purpose. Her words charged in the indict- 
ment were clear enough. They declared her intent well enough. It was not a 
case of conspiracy, and there was no reason for admitting this evidence. Yet 
this trial and every other trial during this war-period has demonstrated that the 
Government, under the flimsy pretext of “Intent,” has put defendants upon trial 
for more than one offense at the same time. And the old protections for the 
accused are gone. The remark of the Circuit Court of Appeals for the New York 
Circuit in the “Pastor Russell” cases, that in these times of emotional excite- 
ment the defendants did not (and the Court might have added, could not) have 
a fair trial is the first gleam of sunrise. Just consider the atmosphere of the 
trial we are discussing. It is a matter of common knowledge, of which courts 
must take judicial notice. Fences, walls, windows, hotel lobbies and banks were 
decorated with posters inspiring the most pusillanimous fear and unreasoning 
hate. Fear, hate and intimidation were the purpose of every headline, news 
item and editorial in the Great Press and of every “Liberty” loan campaign. 
Truth was suppressed and lies manufactured and deliberately and knowingly 
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published, atrocities that never happened—fears of invasion, foolish and ground- 
less. Falsities fostered by Government because bonds must be sold and soldiers 
conscripted—till finally sauerkraut became “Liberty” cabbage; German pan- 
cakes, “Victory” pancakes, and American noodles refused to eat German ones. 
This was the atmosphere. 

Articles showing the long historical causes of the war—the dark labyrinth 
of European diplomacy and secret treaties, were suppressed and the authors 
threatened. News from the trenches, that fathers and mothers were entitled 
to know, suppressed by the censor. Books showing the causes and horrors of 
war, and of this war, as: “Under Fire,” “Why Men Fight,” “Men at War,” 
prohibited, and instead of depending on the spirit of a free people in a true 
war for true “Democracy” and true “Liberty,” the American people were treated 
as poltroons and imbeciles, too cowardly to face danger and not fit to be trusted 
with truth, and were placed in charge of a horde of detectives called the Secret 
Service—a service with full right under this infamous act to rifle mails and 
commit legalized burglaries as their discretion, or sordid and vengeful indis- 
cretion, dictated. To hint that we were jumping in between two systems of 
imperialism, fighting to the death, subjected the speaker to prison sentence. 
That was the atmosphere. And then the Government asked for informers, 
posted notices begging people to spy and report and assuring them they would 
be protected. Could there possibly be from this anything but a crop of in- 
formers and perjurers? The trial of Colonel Hirsch disclosed that the principal 
witness had perjured himself to wrack his spite. He admitted it. The Court 
itself called for a vindication of the purity of the courts. The attorneys for 
the defendant asked that the man be taken into custody for perjury, and the 
assistant to the Attorney General of this Democracy—this storehouse of Liberty, 
this guardian of Truth and Justice, this Republic—not only refused, but de- 
fended him—showing that the prosecuting witness was then holding a public 
office as the reward for his information (false) and that it would have a bad 
deterrent effect to punish him. And that was the dignity of the high office of the 
Attorney General of the United States, called the Department of Justice. That 
was the atmosphere. 

Of course, in time of war a secret service is necessary. There may have 
been clean, patriotic men and women in that service: but by the methods pur- 
sued by the Government, by the suppression of free speech and all criticism, by 
the autocratic power of the individuals of the Secret Service, any correction 
of their abuses became impossible. For, whosoever offended them, they would 
“Get him’”—and the mouths of a cowed people were shut by the force these 
people wielded. There may have been decent people in this service, who con- 
fined themselves to a public duty, yet, after all, it was a service of espial and 
betrayal; deceit and treachery made a business. It was a service to which 
would naturally flock not noble and brave souls, but those to whom detec- 
tive work was congenial, a part of which is too great readiness to furnish 
the employer the evidence desired. Who would inevitably try to break into 
this safe and well-paid service? Detectives out of a job; young fellows anxi- 
ous for a safer place than the trenches, but for that very reason rabid to show 
their patriotism; men and women willing to insinuate themselves into a friend- 
ship and then betray it; spies and informers: and the Treasury of the United 
States, the proceeds of bonds sold for “Liberty” and “Democracy,” was open 
to them. That was the atmosphere. Mail opened at will by any sleuth, who had 
his hand in the great “Liberty” and “Democracy” crusade. The most intimate 
letters torn open by irresponsible, ignorant persons; doors broken down with- 
out warrant, and burglaries and thefts for “Liberty” and “Democracy”; gen- 
tlewomen insulted and indecently followed by Government thugs to their 
very bathrooms in the name of “Liberty” and “Democracy.” United States 
attorneys, marshals, clerks, grand juries and trial juries dictated to by 
these new sans culottes custodians of “Liberty” and “Democracy.” That was 
the atmosphere. And today everyone knows it and every one is hailing as 
one of the chief blessings of peace the return of the time when love letters may 
pass inviolate and Spite not use the courts as its tool. We predict when the 
history of this Second Reign of Terror is written it will make a Saint of Robe- 
spierre, place halos on Judas and Mary Magdalen, and make Sodom and Go- 
morrah celestial cities outshining the purity of Los Angeles. What chance 
had this defendant, or any defendant, for a fair and impartial trial when a 
district attorney only had to point his finger at a cowed or rabid jury and 
shriek: “The Government wants this person shut up. We demand it in the 
name of Liberty and Democracy,” to get a verdict? What sense of justice, 
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law, or fair play was there when a mob-provoked, but lawful, speech of two 
years antecedent to the trial is suffered to be brought against her at a time 
when every passion had been inflamed, and patriotism used to arouse a fright- 
ened, vindictive, and partisan hate? The Supreme Court of the United States 
has said as to the Constitution that circumstances alter cases. Let us have a 
little of the same medicine on our side and with greater soundness, for rules 
of evidence, unlike Constitutions, are intended to be flexible to meet the great 
purpose of securing a fair trial, and evidence not harmful in ordinary times 
might be absolutely murderous in such times as we have just passed through. 
The courts must regulate the rule of evidence to meet the vital condition of 
securing a fair, impartial trial. These are times of change and revolution. 
Our President has gone up into the mountain and seen the Almighty face to 
face and has returned to his people with a new covenant and a new law which 
we are unquestioningly to follow, or break the heart of the British Empire. 
Some will think he can bring back nothing so valuable as the Liebrty we 
lost at home. 

The hope’ and heart of the world are not in any covenants of paper, but 
in the souls of the people; and whether this treaty is signed or not signed, the 
world will move just the same, and some day the historian may write that 
the Bolsheviks of Russia did more for Democracy, Industrial Democracy, then 
the Congress of Versailles—as the Jacobins of France did more for Liberty than 
the Congress of Vienna and the Holy Alliance. 

Justice Holmes has bidden us forget our early teachings and all the past 
bloody struggle for free speech, and to regard the first amendment as a_ holi- 
day ornament to be thrown out of the window when anyone cries “Fire.” So 
be it for a time. Let us turn our backs on Liberty and Democracy, on Justice 
and constitutional protections. Nevertheless, the sun and moon will swing 
in their appointed paths and Sirius and Aldebaran look down on us for the 
next few million years as they have for the past. The thought of man will 
continue to be uttered, though he go to death for it. Truth will survive, 
though it come from the soapbox or the cross—and error, though it come 
from the Supereme Court of the United States, will perish. 


x 








